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ABSTRACT

The following is a comparative case study analysis of automobiie
insurance in Canada. The purpose of this analysis is to construct an
appropriate model of automobile insurance for the province of Ontaric. The
first chapter is a literature review designed to give the reader enough
background information to understand to analysis of the study. This is
followed by a research design which outlines the units of analysis, the content
of the case analyses, the criteria used in the comparative analysis, and the
techniques employed throughout the study. The third chapter consists of four
case studies: Ontario, Quebec, Manitoba, and Alberta. This chapter is broken
into two parts including a historical review, and a current model section. The
fourth chaoter is a comparative analysis which examines the four jurisdictions
according to the criteria given in the research design. This is supplemented by
a survey of the literature most relevant to the pre-established criteria. Firally
in chapter five, a model of automobile insurance for the province of Ontario is
designed, based on the data derived from the case studies and the comparative

analysis.
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INTRODUCTION

The av .mobile insurance issue has emerged and re-emerged throughout
the political nistory of the province of Ontario. Numerous provincial
commissions, studies, and tas!: forces have examined the issue; some have
peen followed by concrete palicy responses while others have not. Regardless,
it has appeared on the public agenda with relative frequency, and it remains 10
this day, an item of concern for policy-makers and societal interests alike.

Substantial reforms have been implemented in the automobile insurance
policy field since the late 1980‘s. Among these has been the introduction of
threshold no-fault, the establishment of regulatory bodies, and the regulation
of automobile insurance rates. These reforms have sought to control rising
accident compensation costs which have contributed to substantial insurance
premium increases in recent years.

With the surprise election of the New Democrats in 1990, most
observers expected radical reform in automobile insurance. Among the changes
anticipated was a government takeover of the Industry. This has not
materialized. Instead, the Rae Government has introduced a less intrusive
reform package under Bill 164, which includes changes to the compensation
system but does not include the traditional NDP policy of government-run
automobile insurance. Dissent within the NDP Caucus, and opposition outside
of the party ranks (ie. insurance industry officials and other interest groups),

point to what they consider as being serious deficiencies with the Legislation.
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Furthermore, delzys in the Legislature have hindered the Bill’s path to Roya!
Assent. At present, in September of 1992, the future of automobile insurance
in Ontario is uncertain.

The purpose of this study, as mentioned, is to design an appropriate
model of automobile insurance for the province of Ontario. The model
proposed in this thesis is based on a realistic and objective analysis of the costs
and benefits of those models which currently exist in Canada. The basic
methodology empioyed by this study is the comparative case study method.

In conducting the analysis, four representative Canadian jurisdictions
were examined separately, and then in a comparative context. In the single
jurisdiction case studies, a historical review was conducted. This was followed
by a comprehensive examination of the model of automobile insurance currently
in place in each of the four jurisdictions. The comparative analysis was guided
by five criteria for evaluation and comparison: affordability, efficiency,
compensation, management of financial resources, and rate-making
methodology. These criteria were derived from numerous studies which have
considered the automobile insurance issue in the past.

This study relied on numerous sources of information. Among the
sources used were provincial, federal, and corporate documents, academic
journals, automobileinsurance industry journalsand reports, personalinterviews
with corporate/Industry representatives, political and public officials,

transcripts, and periodicals.
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The comparative case study analysis lead to several key findings which
formed the basis of the conclusions, and consequently, the structure of the
mode! proposed by this study. In short, it was discovered that the public
ownership mode! of automobile insurance has demonstrated a greater level of
efficiency, and is thus less costly to administer than the private sector model.
As well, both the pure and the threshold no-fault models of compensation,
were shown to be much more efficient and much less costly than that of tort,
or "add-on" no-fault. Being that the difference in savings between threshold
and pure no-fault was negligible, the former was deemed to be the most
desirable alternative of the two.' The primary conclusion of this thesis is that
the combination of threshold no-fault and public ownership in the automobile
insurance field, would allow for substantial savings which could be reflected in
reduced premiums, improved coverage, or both. Consumers of automobile

insurance in Ontario would most certainly benefit from these improvements.

! The right to sue is restricted to only the most serious
injuries under threshold no-fault, whereas pure no-fault systems

completely deny access to the courts for injuries resulting from
automobile accidents.



CHAPTER ONE

LITERATURE REVIEW- BACKGROUND

A) Fundamentals of Insurance

Mehr and Cammack in Principles of insurance, define insurance as being:

...a social device used for reducing risk by combining a
sufficient number of exposure units to make their individual losses
collectively piedictable. The predictable loss is then shared
proportionately by all those in the combination. This definition
implies that the uncertainty is reduced and that losses are
shared.?

The terms of agreement between the insurer and the insured are set out
in a legally binding contract. This contract stipulates the specific transfer of
risk to the insurer, the "second party”, from the insured, the "first party”. In
exchange for the coverage provided by the insurer, the insured agrees to pay
a specific insurance premium. The level of the premium is based on the
principle of "risk". In short, the higher the risk of insuring an individual, (the
probability that they will coliect times the amount of coverage), the higher the
insurance premium.

Insurance is made available to the consumer both directly, through

agents of the insurance company, and indirectly, through insurance brokers.

The former are representatives of the insurer, whereas the latter are

! Mehr and Cammack (1966,34-5)
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independent businesspeople who may represent any number of insurance
companies. Those companies represented by brokers receive clients on a
commission basis.®

Although there exists numerous lines of insurance available to the
consumer, the focus of this paper is that of automobile insurance. Within this
context alone, numerous types of insurance coverage or protection can be
purchased. !n general, however, automobile insurance coverage can be
classified under two broad headings; "first party” and "third party” coverage.
The former includes simply, any loss or damage "0 person or property of the
insured. The latter on the other hand, provides protection against any loss or
damage to person or property of a "third party” ie. another driver, which results
from the fault or negligence of the insured, the first party. Damage to "person”
in both instances normally includes medical expenses incurred, lost wages, pain
and suffering, and so on. Property damage would include vehicle damage, and
other property damaged as 2 result of an auto accident.

As mentioned previously, insurance premium levels are determined
according to the principle of risk. In the auto insurance industry in particular,
because of the difficulty of assessing the individual risk of each pcelicy hoider,
companies must "group”, or combine risks when establishing premium rates.
The process of grouping those drivers who pose similar risks is done in a

systematic fashion. The resuiting structure is referred to as the "classification

3 ontario, Slater (v.1,1986,5)



system"”.

By allocating insureds to groups with similar risk characteristics,

a reasonabie price can be established by observing the groups’

losses and relating the price to the average experience of the

class.*

In his report for the government of Ontario, Justice Osborne established
a number of efficiency and equity criteria against which classification systems
can be measured.® The first, "homogeneity”, refers to the existence of a
relatively similar group of individuals with regards to their degree of risk and
expected loss cost, within a given class. The loss cost of an individual is
essentiaily the monetary loss which they impose on the insurer, that is, the
amount of claims against the insurance policy. In their piece, Rate
Determination, professors Rea and Trebilcock explain that:

The expected loss of each individual group member should ideally

fall as close as possible to the mean expected loss of the class as

a whole.®
If this is achieved, then a desirable level of homogeneity is realized. Of course,
absolute homogeneity is unattainable in practice.

The second criterion given hy Osborne is referred to as “separation”.
This implies simply, that iust as those within a class should he similar, or

homogeneous, those from different classes should be different, or rather

separated, by differences in expected losses. "Overlapping” (a situation where

% ontario, Osborne (1988&,190)
5 Ibid. (1988,197-199)

¢ Ibid (1988,197)
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individuals from different classes have similar expected losses or risk), should
be avoided.

Probably the most vital criterion from the perspective of the insurer is
that of "reliability". If the classification system is not reliable in predicting
losses, then rates will either be excessive in relation to actual losses, thereby
displeasing consumers, or inadequate, thus resulting in financial losses incurred
by the company.

The last two criteria noted by Osborne are "acceptability” and "incentive
value". The first maintains that a classification system should be socially
acceptable. For example, race and religion are considered by our society to be
unacceptable criteria for assessing risk in terms of insurance. The traditional
demographic variabies of sex, age, and maritz: status as well have come under
increasing attack by the public as they are seen by many as being socially
unacceptable measures of risk. This will soon be discussed at greater length.
The second, incentive value, refers to the belief that a good classification
system will provide adequate incentive to encourage insureds to drive carefully.
The practice of "experience rating” (rating according to the driver’s record}, is
said to be the most effective criterion with regards to inducing safe driving
habits.

Being that the essential features of a good risk classification system nave

been discussed, our attention now turns to three basic classification systems
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traditionally, and currently used in Canada.” The traditional method of rate
classification has been one which relies on demographic variables Tor
determining risk; age, sex, and marital status. These variables have commonly
been accompanied by territory, type and use of vehicle, and driver
experience/history. The logic behind using demographic variables is that
statistics have indicated that these variables serve as "crude proxies™® for
measuring risk. In particular, young, single males (under twenty-five years of
age) as a group, have been statistically shown to be a high risk class and are
thus classified as such. The problem however, concerns the question of
whether or not ¢lassifications that just mentioned are discriminatory. Thus the
question: are they socially acceptable? How is discrimination on the basis of
sex, age, or marital status any different than that based on race or religion?
These are the sorts of questions that legislators and insurance companies have
had to grapple with. Statistical relevance of the criteria does not in itself
ensure social acceptability.®

In response to the concern that demographic variables in rate
classification systems are discriminatory, several jurisdictions in Canada have

eliminated them from the risk rating process. Two basic models have replaced

7 other variations can be found, however, these two models
cover the basic structures used.

¥ Trebilcock (1989,32)
® For a discussion of rate classifications, see Weigers (1989),

Trebilcock {L989,29-35), Ontario, Osborne
(v.1,1988,60,190,693,v.2,217), and Devlin (1988).
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the traditional model in these systems. Both of these models base insurance
premiums soley on vehicle type and use, and territory.’® The difference
between the two however, concerns the manner in which driving records, or
"driving histories or experience” are handled. Under one of the models, "driver
history" is in no way reflected in the cost of driving. The other however, uses
a merit/demerit point system which is tied to licencing rather than insurance.'’
In this way, the amount paid into the system by each driver is representative
of the cost personally imposed by that individual. This is in contrast to the
traditional system which assesses individual contributions according to a
process which is based on the assumpsion that those who fail within a given

demographic category impose a similar degree of rick.

0 The province of Quebec is the only Canadian jurisdiction
that does not take the driver’s record into account when
establishing insurance premiums for bodily injury coverage.

I Tn general, the system rewards those with good records, and
penalizes those with at-fault accidents and traffic violations.
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B) Variations/Types of Systems

In essence there are two primary legal structures available when one
considers the provision of auto insurance; the "tort" or "fault”, and the "no-

fault" approach. Within each there exists several variations.

Tort Based Insurance

Tort based insurance systems are also commonly referred to as "third-
party insurance" or “liability insurance" systems because these systems are
based on the premise that

-..where a person suffers injury or loss in an automobile accident,

compensation is recoverable by court proceedings if the person

can prove that the fault or negligence of another in the use or

operation of a motor vehicle wholly or partly caused the injury or

loss.'?
Negligence or fault is defined as "...a departure from the standard of care that
is expected of a "reasonable person™.'?

The tort based system is built on the adversarial relationship between the
plaintiff and the defendant. Evidence is presented by both sides, from which

the courts must determine whether or not the standard of a "reasonable

person” was deviated from, as well as the extent of injury and/or damage

 Alberta, Wachowich (v.1,1991,80)

¥ Rea, (1986-87,447). Note that "reasonable man" has been
modified to "reasonable person". For further discussion of this
principle, see Manitoba, Kopstein (paper#2,1988,3), Laycraft
(1971,23), Alberta, Wachowich (v.1,1991,80-81),
(v.2,1991,apdx.6,23), and Ontario, Osbor:.e (1988,298).
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inflicted as a result of such negligence.

Tort law seeks to reimburse the accident victims for all of the

damages they have suffered. The basic principle for the measure

of damages in tort is that the injured person should receive that

sum of money which will as nearly as possible restore the victim

to the position he or she 'was in before the accident.™
In order to ensure that the victim is completely restored to their pre-accident
position, or "made whole",'® the tort system maintains that victims be
compensated for non-pecuniary, or non-monetary losses, ie. "pain and
suffering™ and "loss of enjoyment of life", in addition to "pecuniary” or direct
financial losses, ie. lost wages, medical expenses and the like.'

The principle of fault has been modified in many jurisdictions to include
the idea of "comparative" or "contributory” negligence. These terms refer to
situations where neither party was entirely at fault, so both parties are
compensated taking into consideration the degree to which their own
negligence contsibuted to the accident."”

The contributory or comparative approach to negligence and the simple

rule of negligence contrast a third variation of turt remedy; strict liability. The

idea of "strict liability” is based on the premise that "(t)he defendant is heid

4 ontario, Osborne (1988,298)

5 gritish Columbia, McCarthy (1983,17). Alsoc see: Alberta,
Wachowich (v.2,1991,Apdx.6,23).

16 gee Carrol et al., No-Fault Automobile Insurance (1991,2),
Oontario, Charlton (Gloss,1991,2), British Columbia, McCarthy
(1983,20,118,123), or Ontario, Osborne (1988,299).

17 gee Rea (1986-87,446-447), Laycraft (1971,23-24), and
Wachowhich (v.1,1991,80-81).
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liable for all accidents caused by him{/her) regardless of the defendant’s
negligence™.'® Epstein in his article, "Automobile No-Fault Plans" notes, strict
liability is very narrow in focus. Specifically, he states that "...the only
question of relevance on the matter of responsibility of each party is whether
(their) conduct conformed to the rules of the road”.'® Strict liability only
requires that injury and causation be shown, whereas negligence requires that
injury, causation, and carelessness or deviance from the “"reasonable person”
principle be proven.?

Another element of tort is that of deterrence. Deterrence in this context
normally refers to the "levei of care” which a negligence based ‘system, in
theory, encourages. Despite the differences in the "burden of proof” between
contributory negligence and strict liability tort as discussed, Epstein notes that
both "...rely on some concept of individual responsibility for the consequences
of individual actions".?' In complement to Epstein’s belief in individual
responsibility, Linden in "Faulty No-Fault" adds that the tort system can be
viewed in terms of reward and punishment.

It {the tort system) seeks to reward the "innocent” and punish ths

"guilty" in the hope that this will encourage people to be more
careful in the way in which they conduct themselves. It aims to

¥ Rea (1986-7,470)

¥ Epstein (1979-80,780j. Also see: Ontario, Osborne
(1988,302-303) .

¥ canada, Belobaba (v.1,1983,glossary)

N Epstein (1979-80,776)
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deter negligent conduct, and to reward careful conduct.?

Lastly, Rose Ann Devlin in her discussion of tort and no-fault insurance, looks
at the deterrence element in terms of financial incentive. "if individuals must
pay fer damages due to their own negligence, then they are induced 10 be more
careful”.?® In general, these and other authors who speak positively of the
deterrence function of tort, believe that if one is held responsible for one’s
actions financially and sociaily, then they are more likely to exercise a
reasonable level of care in their conduct than had they not been forced to take
responsibility for their actions.**

In addition to the variations of tort discussed here, some tort-based
jurisdictions have adopted limited no-fault benefits to compensate those not
covered under the fault system. In general, under this structure, no-fault
benefits are deducted from any tort award received. Nonetheless, tort remedy

in this context remains the primary source of accident compensation.

No-Fault Insurance
In contrast to tort based systems which are known as "third-party

liability" systems, no-fault insurance systems are commonly referred to as
\

2 1,inden (1975,457)
B pevlin (1989,2)

% por further discussion of the deterrence functicn of tort
based systems, see: Laycraft (1989,40), Klar (1983, 308-211}),
ontario, Osborne (1988,303-304), Alberta, Wachowich (v.1,1991,92-
95), Rea (1986-7,445-449), Canada, Belobaba (v.1,1983,83-86), and
British Columbia, McCarthy (1983,14).
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"first-party” insurance systems. Jurisdictions which employ variations of the
no-fault model, base compensation on "first-party” grounds and therefore cover
the insured "...for badily injury to himself or herself according to scheduled
limited benefits including hospital and medical care, income subsidy and
impairment benefits".2®> Non-pecuniary iosses may or may not be provided,
depending on the jurisdiction. As well, in most of these jurisdictions,
compensation for property damage is handled according to similar no-fault
principles. Within the broad category of no-fault insurance, three major
models can be identified: "pure” no-fault, "modified" no-fault, and "add-on" no-
fault.?® In a "pure" no-fault jurisdiction, "...the personal injury victim is
entited to no-fauit benefits exclusively. The right to sue in tort is
eliminated™.?’ With specific regards to property damage, if the individual is
insured, "(t)he payment of losses is made directly by the insurer to its own
insured entirely irrespective of fault or innocence".?®

The second variation of no-fault to be discussed here is the "modified”

or "threshold™ no-fault model.

% Manitoba, Kopstein (Paper #2, 1988,15)

% combinations and variations of these three models have been
examined by some authors, however, these are the primary models of
no-fault auvto insurance.

¥ Rlar (1989,304)

® ontario, Singer and Breithaupt (2nd Rpt., 1988,45) For
further discussion of pure no-fault, see: Manitoba, Kopstein
(1988,15), Rea (1986-7,466), Ontario, Osborne (1988,452-457),
Alberta, Wachowich (v.1,1991,107-111), and Maroney (1984,76).
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The principle distinguishing characteristic of a modified no-fault

plan is that the right of an iniured party to sue another party, who

is allegedly at-fault for the accident, is restricted to claims for the

more serious of injuries.?

The "right to sue" depends on whether or not the seriousness of the
injury surpasses a pre-determined verbal or monetary threshoid.*

The third variation of no-fault is the "add-on", or "expanded first-party
benefit" model. These plans "...provide for the payment of first-party benefits
regardless of fault, but do not provide an exemption from tort liability".>' In
other words, there is no restriction on the "right to sue” despite the provision

of first-party, no-fault benefits.® It should be noted that no-fault benefits

received are deducted from any tort settiement awarded.

» Manitoba, Kopstein (Paper #2,1988,49). Also see: Klar
(1989,304), Ontario, Osborne (1988,464-471)}, Trebilcock (1989,47-
48), and Maroney (1984,76).

% por example, some jurisdictions use the verbal threshold;
ngerious impairment of bodily function®, or "serious permanent
disfigurement", whereas others have opted for varying monetary
thresholds which require that the cost of the accident in financial
terms surpass the given monetary threshold. See: Carrol et al.,
No-Fanlt Automobile Insurance (1991,6).

3} yvaugn (1982,417)

2 plso see: Trebilcock (1989,48-49), Klar (1889,304), an d
Maroney (1984,76). The level of no-fault benefits under most "add-
on" plans is such that victims must still seek tort remedy in order
to adequately cover their losses. As such, despite the provision
of limited no-fault benefits, compensation under the "add-on" model
remains primarily tort-based.
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The Tort/No-Fault Debate

There are numerous areas of debate when considering the options of tort
and no-fault insurance. One of the problems in debating the merits and
demerits of each however, relates to the fact that there are, as has been
discussed, variations of each model. As such, generalization is sometimes
difficult, and in some instances, inaccurate. Nonetheless, attempts have been
made by numerous authors to credit or discredit one model or the other. The
following is a synopsis of the major arguments which have been put forth in
this debate.

The most substantial arguments fall within one of three broad categories:
deterrence, ccmpensation, and administrative costs. In theory, the tort system
is supposed to act as a deterrent against negligent behaviour. However, as
many have indicated, there are problems with this theory. Kopsteinin his 1988
study, noted that "...(als a result of fnsurance, the negligent driver in most
cases will be relieved from the direct burden of compensating the victim".*®
It is believed by those who concur with this view, that the advent of auto
insurance has mitigated the deterrent impact of the tort system.

As a result of the introduction of insurance, studies such as those done
by Ontario’s Justice Osborne, the Task Force on Insurance, and the Select
Committee on Company Law as well as that of Deviin, and Boyer and Dionne

of Quebec, Kopstein of Manitoba, and Belobaba of the federal government, all

¥ Manitoba, Kopstein (Paper#2, 1988,7)
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claim that the tort system on its own, is simply no longer able to act as an
effective deterrent.®® In short, the Law Reform Commission of Ontario in
1979 concluded that "...tort law is a haphazard and inefficient means of
deterrence”. This statement has been quoted in several of the pieces listed
above.®

The majority of the papers mentioned here point to what they claim as
being more effective deterrents of negligent behaviour. The combination of
considerations such as personal injury and death, increased insurance
premiums, and regulatory and criminal sanctions are said to be more effective
in deterring negligent behaviour than is the fear of being held liable or
responsible for one’s actions.”®

Aside from these alternatives, still some assert the view that the system
chosen is in fact irrelevant with regards to deterring negligent behaviour. The
point has been made that no one {other than masochists and the suicidal)
wants to be injured or killed. Civii liberty and sanctions are unrelated to this

natural human fear of iniury, pain and suffering, and death. Therefore, to

¥ gee: Ontario, Osborne (1988,319-320)}, ontario, Slater
(1986,96-8), Ontario, Singer and Breithaupt (1978,57), Devlin
(1989,2-3), Boyer and Dionne (1987,183), Manitoba, Kopstein
(1988,10), and Canada, Belobaba (1983,950).

3 gee: Friedland, Trebilcock, and Roach (1990,71) for a
summary of similar arguments.

3% These deterrents are applicable to both tort and no~fault
schemes. The one exception is in Quebec where insurance premiums
for bodily injury coverage do not reflect driving records, yet the

other factors still apply. See also: British Columbia, McCarthy
(1983,120).



18

debate over which system {ie. which method of compensation, sanctions,
penalties and so on) most effectively deters negligent behaviour would prove
futile.?” As summed by Belobaba in reference to the effectiveness of the tort
system as a deterrent, "(i)f the threat of injury or death does not deter, then
civil liability for sure will not deter".*® One would assume that little could
deter a driver unafraid of injury or death.

The proponents of the tort-deterrence theory claim, that despite the
argument raised with regards to the dampening effect of insurance, the tort
systems nonetheless still provide a more effective deterrent than ds no-fault
systems. Such generalization however, is in the least problematic because of
the variations of no-fauit. If one believes that access to tort remedy acts as a
deterrent, then of course, the "pure" no-fault model would be the least
desirable system with regards to deterrence. The "modified” or "threshold”
model and the "add-on" model however, do maintain the "right to sue” to
varying degrees. This eliminates the luxury of generalizing if one beiieves in the
tort-deterrent correlation. The second major topic of debate is
compensation. The tort and no-fault models differ in their basic philosophy
regarding the compensation of accident victims. The no-fault schemes

...seek to provide compensation for all victims for some realistic

measure of losses arising out of bodilv injuries incurred in
automobile accidents...regardless of who can be said to be at

3 gee: Alberta, Wachowich (v.1,1991,apdx.6,32)

¥ canada, Belobaba (1983,93)
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fault.®
As mentioned previously, property damage is usually handled according to the
same first-party, no-fault principles.

The main philosophical difference with the tort model is that

...the chief priority of the fault liability system of compensation is

to protect the innocent victim of negligence by providing a means

of recovery of losses from the party at fault in an accident.®

The debate nonetheless, focuses not so much on the actual "raison
d’etre” of each of the two models, but rather on the d:gree 10 which adequate
compensation is provided and at what cost, as a result of their philosophical
differences. Again, generalizations are difficult to make because of the
variations of each of the two basic models, aithough some can effectively be
made.

Those supporting no-fault typically point 1o three major problems in
compensation experienced by tort based systems. Mumerous authors have
noted tha: many accident victims are left uncompensated under tort. This
problem has been cited by numerous authors. It has been estimated that

between one third and one half of all accident vict *i| to receaive even

minimal compensation under the tort system.*’

® ontario, Singer and Breithaupt (2nd Rpt.,1978,47)
4 Ibid

4 gee: Keeton and O’Connell (1965,1-3), Rea (1986-7,450),
Ontario, Slater (1986,99), B.C., Woolton, (1968,506), Alberta,
Wachowich (v.2,1991,apdx.§,35), Ontario, Osbkorne (v.1,1988,317),
Ontario, Leal (1973,14), and Canada, Belobaba (1983,72). Belobaba
refered to numerous other sources which also address this problem.
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A second problem experienced in "third-party liability” systems is
excessive delay resulting from court backlogs, appeals, tnhe gathering of
evidence, and the often difficult job of proving fault or negligence. Belobaba
in his study noted that

(llawsuits take time. Not just days or months, but years. Itis not

at alt unugual for an injured plaintiff to find him(/her)self out-of-

pocket for seven, eight or nine years before compensation is

finally paid.*?
In contrast, proponents of no-fault often assert the fact that accident victims
in no-fault jurisdictions do not experience the excessive delays attributed to the
tort-based court system.*

A third problem relating to compensation concerns the determination of
negligence or fault in the tort system. Many individuals in tort-based systems
are n~: compensated for accidents as a result of a "...moment’s hesitation or
minor error”.** Such error constitutes negligence under the tort system. The
principle of a "reasonable person" some feel, is too theoretical. In reality,

people make mistakes. As put by Trebilcock in his article, "Incentive Issues in

the Design of No-Fault Compensation Systems”, "{d)river error is simply a

2 canada, Belobaba (1983,76). Also see: Ontario, Leal
(1973,13-4).

¥ gee: Epstein (1979-80,782), Ontario, Osborne (1988,318),
B.C., Wachowich (v.1,1991,98), Keeton and O‘Connell (1965,1-3),
Canada, Belobaba (1983,76), and Ontario, Slater (1986,99).

% Boyer and Dionne (1987,183)
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manifestation of inherent human fallibility™.*® In short, the pro-ponents of no-
fault maintain that all victims of auto accidents should be compensated.

Supporters of tort argue that benefits received under no-fault systems
are inferior to those of the tort system. This argument relates to the fact that
individual circumstances are not taken into consideration in no-fault regimes
because of the standardization of accident henefits, and in many no-fault
jurisdictions, compensation is not available for non-pecuniary losses. As a
result of the former, some claim that individual circumstances may warrant a
larger award than is provided under the no-fault benefits schedule. Under a tort
system, each individual victim is dealt with according to the specific details of
their situation.

The latter concerns the traditional Eelief of tort that the victim must be
made "whole™ through ine compensation of ali losses. If victims of accidents
are unable to receive compensation for all losses including non-pecuniary
losses, then this principle has not been reaiized. Laycraft in his piece on tort
reform, expressed the concern that " _the innocent must suffer in order that
the guilty be compensated (under no-fault regimes)".*® He, like other tort
supporters, believes that benefits are reduced for the "innocent” in order to

compensate the "guilty” under no-fauit.

45 mrebilcock (1983,31). Regarding driver errors, also see:
Quebec, Gauvin (1974,184-85)}, British Columbia, Woolton, (1968,
p.506-7), Ontario, Osborne (1988, p.320), Alberta, Wachowich
(v.2,1991,apdx.6,31), and Kopstein (1988,90).

% raycraft (1968,38)
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The response of no-fault prononents regarding that structure’s tendency
10 not provide compensation for non-pecuniary losses is one, non-economic
losses cannot be accurately measured in dollar terms, and two, the elimination
of non-pecuniary compensation allows for the compensation of a greater
number of people {for measurable losses) in the system.*” The debate over
non-pecuniary losses, not unlike other elements of the tort/no-fault debate,
relates back to the original principles of the two systems. The argument that
would appear most convincing to the reader would depend on the basic
philosophy to which that reader adheres to. The question is: does saciety want
basic compensation for all victims of automobile accidents, or the oportunity
for innocent victims to seek a maximum level of compensation through the
courts? Personal values are no doubt inherent in much of the tort/no-fault
debate.

The third major area of debate concerns the costs associated with
administering the two systems. For the most part, this is a part of the debate
emphasized by no-fault proponents for the simple reason that most, if not all
studies, have concluded that tort systems are more costly to administer than

are no-fault systems.*® Belobaba in his discussion of the high cost of the tort

Y ontario, Singer and Breithaupt (2nd Rpt.,1978,50)

“ For more on the high cost of ths tort system, see: Ontario,
Osborne (1988,319), Boyer and Dionne (1987,183), Keeton and
0O’Connell (1965,1-3), B.C., Woolton (1968,506), Devlin (1989,8-9),
O’Connell (1972,94-95), Alberta, Wachowich (v.1,1991,9%8), Ontario,
Slater (Rpt.#1,1986,100-1).
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litigation process, refers to the traditional system as being "cost in-effective”
and "horrendously expensive".*® The net result of the high cost of running
this system is that "(m)ore money goes to lawyers and insurance adjusters than
to the victims”. O’Connell in his discussion of tort insurance, has gone even
further to sav:

tf you sat down to decign a system for wasting and dissipating
precious medical and insurance resources you could not do any

better than what we have now (that of course being the tort
system).%°

Government Presence in the Industry

As is the case with most industries, if the private sector has effectively
provided a given product, government intervention is normally kept to a
minimum. However, in the auto insurance industry, most jurisdictions have
experienced some difficuity with either the price, the product, or both. This
situation has lead to numerous public inquiries as to how governments can best
address the problems experienced in this market. The resulting instru'nents
selected by these governments have been as numerous as the various
jurisdictions themselves. Nonetheless, two basic forms of direct government
intervention into the auto insurance industry can be identified; regulation, and
public ownership.

Government regulation, as noted by the Slater Report of Ontario, can

4% canada, Belobaba (1983,77)

0 see: Slater (1986,101)
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itself be broken into two further categories; financial regulation, and market

regulation,

Financial regulation refers to the controls placed on the structure

of insurers, the financial aspects of their operations and their

accountability for such operations. Market regulation refers to the

cuntrols placed on the relationship between insurers and insureds

and their respective rights and obligations, including contracts of

insurance, policies, rates, premiums and insurance delivery

networks.>’
The degree to which the given jurisdictions have chosen to regulate their own
auto insurance industries of course varies as do the more spegcific instruments
(ie. department or agency) chosen to implement and enforce their specific
regulatory policies.5?

The second major form of direct government intervention, as mentioned,
is public ownership. Public auto insurance corporations are established for
numerous reasons, all of which differ from one government to the next. This
topic alone could form the basis of a separate study. Notwithstanding this
however, the Ontario Select Committee on Company Law identified two
primary motivating factors for government ownership; social principles, and
conditions in the auto insurance market.

The Report of the Committee stoted:

It is argued that a major principle behind government ownership
is the social necessity of compulsory minimum insurance. |If

51 ontario, Slater (1986,151)

. $2 For a discussion of regulation, see: Ontario, Singer and
Breithaupt (2nd Rpt.,1978,480-510), and Ontario, Slater (1986,150-
91, and 145-154).
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private industry is allowed to market compulsory basic coverage,
the motorist is forced to contribute to the profit of private
companies.®?

Part of the philosoty behind this belief is that if the consumer is forced to
purchase the insurance product, then the market is no longer a true "free
market™. In a true free market, the consumer not only has the choice of whom
to buy from, but also has the choice of whether or not to buy. If insurance is
compulsory, the consumer’s ability to make purchasing decisions is limited. As
such, the government has an obligation to insure that undue profit is not made
at the consumer’s expense.

Additional socia! principles sought through the establishment of a public
corporation include: availability of auto insurance, use of profits and/or premium
income for investment pu poses, and equity and redistribution concerns. With
regards to the first point, a public corporation would have the responsibility of
ensuring that al! drivers have access to acequate insurance coverage in contrast
to the private market which may choose not to insure certain individuals.5

The second, investment practices, refers to how investments are made.
Public corporations are known to invest in institutions in the interest of the

public {ie. municipal debentures, hospitals etc.), in addition to funding

$3 ontario, Singer and Breithaupt (1978,392)

% The private sector has established a residual market or
"high risk pool" for those unable to find insurance in the regular
market, however rates are often twice (if not more than) that found
in the recular market.
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programmas in the public interest (ie. driver safety and education).®® The last
social principle concerns equity and redistribution. The public corporation seeks
to spread the cost of auto insurance as evenly as possible across the driving
public thus making it affordable for as many people as possible. Critics of
public ownership claim that this spreading of the burden results in a degree of
cross-subsidization between high and low risk drivers.

The second major motivating factor mentioned, conditions in the market,
depends on the particular conditions which exist within each given jurisdiction.
Furthermore, conditions which one government considers to be ample
justification for the establishment of a public auto insurance corporation, may
be deemed inadequate by another. Such conditions nonetheless, could include
any or all of the following: market instability, high premiums, inadequate
coverage, oligopolistic behaviour among firms, inadequate service, and public
dissatisfaction.

Now that the reasons for establishing a public auto insurance corporation
have been discussed, some attention should be given to the advantages and
disadvantages associated with this governing instrument. It should be noted
however, that what is considered to be an advantage by some is to the same
degree, a disadvantage in the view of others.

The advantage most commonly referred to by pro-ponents of public

55 pAlso see: Pawley (Article B,1991,3-4)



27
ownership is the reduction in administrative costs through increased
efficiency.’® The major advantage of a public corporation with regards to
costs of administration, relates to the savings realized by "economies of scale”.
These savings can be maximized through the standardization of service and
product. The Slater Commission of Ontario noted that as a result, "...a larger
proportion of the revenue dollar (premiums plus investment income) will find its
way into claims paid than in private insurance corporations"”.®’

Standardization is a key word when considering administrative costs and
"aconomies of scale". Certainly without any standardization, "economies of
scale” could not be achieved. As such, one uniform, or standardized system
could potentially be administered at a much lower cost than could a system of
numerous separate companies, each with their own policies, procedures, and
objectives. All areas of administration could be simplified and standardized.
One, the distribution system could simultaneously administer insurance, vehicle
registration, and licensing. Two, a single computer and communications
network could handle the work of the entire province. Three, in the area of
claims adjusting, strategically located centres could be run throughout the
province thereby streamlining operations and reducing costs. And four, to

advertise for one company would be less costly than to advertise for many

6 See: Ortario, Slater, (1st Rpt.,1986,193), Pawley (Article
A,1991,3-5), Atkinson and Nigol {1989,121), and Oontario, Osborne,
(v.1,1988,676-678).

57 ontario, Slater (apdx.19, 1986,3)
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private firms.

The combining of insurance, vehicle registration, and licensing into a
single process deserves special attention in that an additional benefit, aside
from that of efficiency and cost reduction, can be realized. As was mentioned
in the Woolton Commission Report of British Columbia, such coordination
ensures that drivers’ records will be accurately reftected in the cost of driving:

The suspension, cancellation, or revocation of the certificate of

registration or of the driver’'s licence automatically revokes,

suspends, or cancels, as circumstances dictate, the corresponding

certificate of insurance.®®
This is in contrast to the common situation that exists in the private insur.nce
jurisdictions where individuals are able to withhold information regarding their
driving records. This is possible because it is too costly for insurance
companies to0 check the driving records of their policy holder’s for periodic
changes. As a result, some high risk drivers pay insurance premiums which do
not accurately reflect their risk.>®

As was mentioned earlier, one of the motivations of establishing a public
insurance corporation is the ability to spend excess funds on programmes such

as those related to traffic safety, accident prevention, and driver education in

general.®® The private sector does not normally have a vested interest in

% British Columbia, Woolton (1968,29)

% Also see Ontario, Osborne (v.1,1988, 695-6) regarding the
issue of compliance.

% gee Ontario, Osborne (v.1,1988,697), and Quebec, Gauvin
(1974,374).
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programmes of this nature in that there are no direct financial incentives
involved. Private sector profits are more likely to be directed towards
investments for example, rather than social goals. The government on the
other hand, has if nothing else, the political incentive to initiate such
programmes. The possibility that these programmes may have a long term
positive impact on driving habits still exists nonetheless. This process of
redirecting money back to the public by way of safety programmes and the like,
is seen by most as being an advantage of public ownership.®!

In contrast to those advantages discussed here, several disadvantages
of the public ownership option have been identified. Coopers and Lybrand in
their 1991 study, and Osborne in his 1988 report, recognize several prablems
associated with setting up a public auto irsurance corporation.

Certainly one of the most commonly asserted fears of public ownership
in the Industry is the massive "start-up costs” required to implement a
government-run scheme. Coopers and Lybrand state that the burden of these
costs will inevitably be:

...borne either by taxpayers (if payments are from general

revenues) and/or by insured drivers (if the interest costs on debt

are carried by premium income).%?

These start-up costs, they go on to say, are contingent upon several major

factors including:

¢ See Quebec, Gauvin (1974,374), or Ontario, Osborne
(v.1,1988,697).

2 coopers and Lybrand (1991,26)
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...the choice of ownership model; any realized efficiencies from

public ownership; decisions concerning the lease or purchase of

new buildings and equipment; the integration with existing

operations of government; the extent of geographic relocation

involved; the impact on the deficit and on long term financing
costs; and, compensation payments to he private sector in
settlement of trade remedy or other legal actions.®?

A government takeover of the automobile portion of the general
insurance portfolio could possibility lead to a market withdrawal of those
private firms who depend primarily on this line of insurance.

Such a withdrawal would not only have adverse employment

effects, but might well create a shortfall of capacity in general

insurance lines.%?
This argument is less convincing when applied to smaller jurisdictions.
However, it is a serious consideration of governments from larger jurisdictions
such as Ontario, for whom the Osborne and Coopers and Lybrand study was
conducted. The elimination of a line of insurance such as that for automobiles
from a market the size of Ontario’s, could have a tremendous impact on the
Industry.

As was briefly eluded to in the previous quote, a government takeover
would likely bring with it some adverse effect on employment in the Industry
as well.

Undoubtedly a provincial Crown corporation would employ or use

the services of a substantial number of those now working in the
private sector. Yet some employees would lose their jobs; others

9).

9 Ibid (1991,27) Also see: Ontario, Osborne (v.1,1988,672,688~

% ontario, Osborne (v.1,1988,674)
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to retain theirs would have to face the prospect of relocating
themselves and their families...®

This fear of the possibility of considerable relocation and job loss is attributed
to the likelihood that a Crown corporation would centralize much of its
operations in order to achieve a maximum level of efficiency. Two common by-
products of corporate centralization are workforce reduction and relocation.®

Two final disadvantages regarding public ownership deal not with the
initial set-up of the corporation, but instead refer to the system while in
operation. The first, the elimination of choice, is a problem commonly cited by
public insurance opponents. Being that only one supplier of the basic auto
insurance package will exist, the consumer will lose the right to "shop around”
for their primary auto insurance needs. "If the consumer is not happy with the
public monopoly, the consumer cannot turn to another supplier of automobile
insurance."®’

Still related to the issue of consumer choice, government-run schemes
usually standardize the insurance product in order to make the distribution of

insurance more efficient. There exists here, a trade-off between consumer

choice and cost control. Regardless, it is fair to say that choice under the

8 ontario, Osborne (v.1,1988,673)

6 Regarding impact on employment, see: Coopers and Lybrand
(1991,4,18-20), Praskey (1991,14-5), and Welsh {1991,18).
Ironically, workforce reduction and relocation are commonly
accepted by-products of increased corporate efficiency and cost
reduction in the private szctor.

$ ontario, Osborne (v.1,1988,692). Also see: Coopers and
Lybrand (1991,4,24-~5) :
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standard public auto insurance package is usually limited in relation to that
available under the private insurance model.®

The last disadvantage of public ownership to be discussed here deals
with taxation. In Canada, public corporations do not pay taxes. The impact
of replacing tax-paying private firms by a non-tax-paying public corporation
would be a shortfall in tax revenues. This shortfall would then have to be

compensated for either by higher taxes on other sources, of by a

commensurate reduction in public spending.®

C) The Canadian Context

Certainly, as the Select Committee on Company Law in Ontario noted in
its report, "{o)ne of the most striking phenomena of the twentieth century is
the development and use of the automobiie”.’® The advantages of the
introduction of the automobile are of course numerous and clearly evident in
modern society. However, so too are the disadvantages associated with motor
vehicles.

Among these are the enormous losses resulting from the

combination of motor vehicle and road that seem inevitably to

continue, year by year. These losses are both to person and to

property. Those who suffer such losses include the owners and
drivers of motor vehicles, passengers and pedestrians, shippers of

% optional coverage is often made availabe to the consumer in
the public systems, albeit at an additional cost.

¢ ontarioc, Osborne (v.1,1988,700)

 ontario, Singer and Breithaupt (1977/8,3)
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goods and owners of damaged property.”

In order to protect individuals (financially) against such losses,
automobile insurance in Canada and abroad, soon followed the introduction of
the automobile. The provision of this protsction was initially provided entirely
by the private sector, the regulation and supeivision of which however, was
and is, shared between the federal and pre-incial governments.

Government jurisdiction of all lines of insurance, including auto insurance,
falls primarily within the provincial domain. Section 92 of the Constitution Act,
1982 (formerly the British North America Act, 1867) states that:

In each Province the Legislature may exclusively make Laws in

relation to Matters coming within the Classes of subject next

hereinafter enumerated; that is to say,..

The Incorporation of Companies with P'ovmc:al Objects...

Being that neither Section 91, nor Section 92 give specific mention to
insurance or contracts of insurance, this clause gives the provingcial
governments substantial power to legisiate in the field of auto insurance.

The federal government on ths other hand, has relied on several indirect
clauses under the Constitution when involving itself in the Industry. Among
these are the "residual powers” given to the federal government in Section 91,
which provide the authority to

..make Laws for the Peace, Order, and good Government of

Canada in relation to all Matters not coming within the Classes of
Subject this Act assigned exclusively to the Legislatures of the

N rTphid (1977/8,3)

7 ontario, Slater (1986,1)
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Province...”
In addition, the federal government has been able to assert its presence through
its powers relating to criminal law, the regulation of trade and commerce, and
the regulation of activities which go beyond the borders of a single province
and those which are deemed to be in the general interest of Canada. Again,
the authority of each of these areas of jurisdiction is provided by Section 91 of

the Constitution Act, 1882.

” ontario, Slater (1986,1)
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CHAPTER TWO

RESEARCH DESIGN
A) Framework

The basic framework employed by this research undertaking will be the
comparative-case study approach. The case study element will comprise two
parts: a historical review, and a comprehensive description oi the auto
insurance model currently in place.”® This section will form the basis of a
comparative analysis which will follow.

In this second part of the study, the data derived from the individual case
studies will be supplemented by additional data accumulated for the purpose
of a cross-jurisdictional comparison.” In this comparative analysis, the data
will be presented in a standardized form, conforming to the general

methodologies employed by previously commissioned studies.

Units of Analysis
The units of analysis for this study are four provincial jurisdictions in
Canada: Ontario, Quebec, Manitoba, and Alberta. These four provinces

comprise a "judgemental sample”,’® whose selection is justified upon the

" For a discussion of the case study method, see: Campell

(1975), Eckstein (1975), George (1979), and Kauffman (1953).

% For a discussion of the comparative method, see: Eulau

(1962), Haas (1962), Hecksher (1957), Holt and Turner (1970),

Lasswell (1968), Lijphart (1971), Sjoberg (1955), Thrupp (1970),
and Tuene (1975).

% struening and Guttentag (1975)
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simple fact that they are representative of the variations of the systems of auto
insurance provision in Canada. The first, Ontario, is an example of a
"threshold" or "modified” no-fault, private system of auto insurance. Ontaric
is in fact, the only "threshold™ no-fault (public or private) system in Canada.
The second, Quebec, is an example of a pure no-fault system, the responsibility
of whih is shared by the public and private sector. In this province, no-fault
bodily injury coverage is provided by the Quebec Regie de L‘Assurance, a
provincial crown corporation, in supplement to collision and comprehensive
insurance which is made available by the private sector.

An example of the public ownership mode! in Canada is that used by the
province of Manitoba which has a public system of "add-on" no-fault insurance,
similar to that of British Columbia, and Saskatchewan. A determining factor in
the selection of Manitoba over the other two provinces, is the amount of easily
accessible, relatively recent quanttative and qualitative data regarding auto
insurance in this province. As well, on most variables, the Manitoba Public
Insurance Corporation falls neatly between the other two public corporation
with regards to performance and so forth.”” It should be noted however, for
those who normally point to British Columbia as being the most appropriate
public jurisdiction for comparison (primarily because of its size), that the

quantitative data will be handled in percentage terms so that size will be

7 For example: premiums earned, accident frequency, operating
costs, and return on investment.
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controlled.”® This pre-cautionary measure should address the concern that
differences in size would effectively prohibit meaningful comparisons between
the jurisdictions.

The last case to be examined is the private, primarily tort based system
of Alberta. In this province, as in other similar jurisdictions in Canada and
elsewhere, tort liability is based on negligence, and access to the court for tort
remedy is unrestricted. In addition however, as in all other tort based
jurisdictions in Canada, some limited accident benefits are provided on a no-
fault basis. These no-fault benefits nonetheless, are not meant 10 act as a
mechanism for fully compensating victims of automobile accidents. Rather, the
limited accident benefits scheme here serves simply to provide some meagre
assistance to those who are either unable to receive compensation under the
tort system, or who are waiting for a tort settlement which may be delayed in

the courts.

Case Studies

A historical review of the development of automobile insurance in each
of the four jurisdictions will be conducted. This historical section wiil then be
followed by an up-to-date description of the systems currently in place in each

of these jurisdictions.

™ Note that British Columbia’s claims experience is usually
much higher than that found in the other jurisdictions examined in
the study. This variable, more than size, would tend to skew the
results of a comparative analysis.
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The data given in the "current model" portion of the case studies will
give the reader an adequate understanding of the relevant structures and
processes presently in place. The areas covered in this section will be: size and
structure of the industry, financial situation, extent of governinent invelvement
{ie. regulatory bodies, crown corporations), degree of tort and/or no-fault
compensation, coverage and services available, and the rate-

making/ctassification system.

B) Evaluation and Comparison

A hasic model of criteria for evaluation and comparison has been
established based primarily upon those criteria used in three major studies
conducted in Canada: the Woolton Commission in British Columbia {1968), the
Kopstein Report in Manitoba (1988), and the Osborne Report in Ontario (1988).
From the criteria used in these and other studies, a framework for comparison
has been constructed. Within this framework are five separate criteria
commonly used: affordability, compensation, efficiency, management of
financial resources, and rate-making methodology. In addition to these criteria,
some attention will be given to possible intervening variables. [t should be
noted here that because of the consensus of the most recent Canadian studies

“which have overwhelmingly agreed that deterence is in effect a "non-issue” in
the tort/no-fault debate, and certainly the public/private debate, this criterion

will receive no further attention.
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Affordability

An examination of the studies which have calculated the relative costs
of tort, no-fault, public, and private systems will be conducted. From this
analysis, conclusions as to the financial burden imposed by each of these
models will be made. Included in this section will be a comparison of the costs
of compensation and administration under each system, as well as a review of
severa! attempts made at comparing auto insurance rates between the

jurisdictions over the years.

Efficiency

Three methods of measuring efficiency will be used. The first, a very
direct measure often used, is: operating costs relative to total premiums garned.
A second, complementary measure of efficiency, is that which calculates the
percentage of premiums returned to the consumer by way of claims paid out.
Naturally, if the system is costly to administer, less money will be returned to
the consumer in the form of claims paiu. Finally, the third method of measuring
efficiency will be to compare the average time lapse between the occurrence
of automobile accidents, and the time when victims receive full compensation.
The data for the iast two variables will be presented in a more general context
(ie. tort versus no-fault or public versus private), because of the difficulty in

obtaining data for cach of the four jurisdictions specifically.
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Compensation
This category is broken into two main sub-headings: the types and
amounts of coverage, and the adequacy of compensation. The first, coverage,
can be futher subdivided into personal injury, and property damage. Under the
former, several separate categories for comparison can be identified: maximum
benefits, death benefits, medical expenses, funeral expenses, dismemberment,
and loss of income. The second, property damage, consists simply of the level
of benefits paid on damage to vehicles and on other property as a result of a
motor vehicle accident. Being that many individual factors determine the type
and amount of coverage for the latter, only the former, personal injury, will
receive atteition in this study. The types and amounts of personal injury
coverage available will be compared in a cross-jurisdictional comparative
analysis.
The adequacy of compensation will be determined by examining the data
from the cross-jurisdictional analysis just mentioned, and by conducting a
suplementary review of those studies which have addressed the question of

adequacy in the past.

Management of Financial Resources

In considering how financial resources are managed, both quantitative
and qualitative data will be analyzed. The qualitative element will look at where

investments derived from auto insurance premiums are made. The quantitative
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portion of this criterion will consist of twc separate foci: one, the return on
investment (expressed as a percentage total earned premiums), and two, the
amount of deficit or surplus.

With regards to the first quantitative method, all jurisdictions, be they
public, private, or a combination of both, have basically the same objective of
achieving a maximum return on investment. As such, comparison will be
somewhat standardized in that the system which achieves the greatest return
on investment would be deemed the most effective in this category.

The second method however, lacks this uniformity of objectives because
public corporations do not seek to make a prcfit as do their private
counterparts, but rather are satisfied with "hreaking even". Thus, what might
be considered to be a good financial "bottom line" in the public sector, may not
be considered such in the private sector. To address this discrepancy, this
study will focus on whether the public corporations have been able to re-route
profits back to the consumer by way of reduced premiums, improved coverage,
or by both. In other words, if the public corporation has achieved a balanced
budget, the question will be asked: is the balanced budget due to the fact that
profits have been returned to the consumer (as its mandate would have it do),
or is it because the corporation is not efficient enough to achieve a profit? In
this way, the financial success of the public and private models can be

measured and compared.
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Rate-making Methodology

"Rate-making methodology” refers simply to the manner or process by
which insurance premiums are determined. There has been some debate in
recent years, as to which criteria should be used in establishing auto insurance
rates. This debate has focused on the three basic models of classification
discussed eariier. Inherentin this discussion are two questions: which model
most accurately assesses the level risk of drivers, and what variables are
deemed as being socially acceptable. In this section, the classification systems
in place will be examined and discussed in a comparative setting. In doing so,

both the question of fairness and of adequacy will be addressed.

lntervening Variables

Some attention will be given to the strength and relevance of some
possible intervening variables. Three such variables have been identified: the
relative size of each jurisdiction, the frequency of claims, and the question of

subsidies under the public plans.
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CHAPTER THREE

CASE STUDIES

The following chapter is comprised of four separate case studies, each
representing a separate Canadian provincial jurisdiction. The first part of each
case study will provide the reader with a historical background of the auto
insurance industry within that particular jurisdiction. Foliowing this, the current

model of auto insurance in place in each jurisdiction will be described in detail.

Ontario

in the province of Ontario, the primary statute which governs the
insurance industry, auto and otherwise, is the Qntario Insurance Act. This act
first became included as part of the Revised Statutes of Ontario in 1897, and
was updated almost annually until 1979, from which point it has since been
revised 7n a more periodic basis.”®

In 1914, the Motor Vehicles Act, which regulated the conduct of motor
vehicles in the province, was introduced. Also during this year, automobile
insurance was added to the Insurance Act (c.183). Included in the 1914
revision was the regulation of agents and underwriting agencies who were

previously not regulated {the companies themselives had been regulated since

™ por a historical review of auto insurance in Ontario prior
to 1980, see: Ontario, Slater (1986,3-8) as well as, Atkinson and
Nigol (1989,118-22), who focussed on the mid to late 1980’s, and
Osborne (v.1,1988,69-87), who examined the major studies of the
1970’s and 1980’s which preceded that report.
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the original Act). The Act was again amended in 1922 with regards to auto
insurance, at which point more specific provisions on accident and auto
insurance, including statutory provisions, were added (c.61, sec.12,14). As
well, 3 new section on agents, brokers and adjusters was added {sec.1 6), in
addition to one on rates and rating bureaus (sec.17).

tn 1923, The Highway Traffic Act, which repealed the Motor Vehicles

Act among others not mentioned here, was made law. Included in the
provisions of this act were those related to vehicle registration and permits,
vehicle speed, vehicle weight and load, the rules of the road, and the like. Of
particular importance to auto insurance, was section 43 of the Act which
placed the onus of disproving negligence on the driver where injury was caused
by a motor vehicle. Section 43 (2) however, repealed this provision in cases
invalving a collision between two motor vehicles on a highway.

The Act in 1924 was changed to simply The Insurance Act as it is
known today. In 1930, following the Hodgins Report on Automobile Insurance
Premium Rates,® revisions empowered the Superintendent to require auto
insurance companies operating in Ontario, to file information regarding
premiums, losses, and expenses (c.41, sec.2). Furthermore, the
Superintendent was given the authority to intervene and adjust rates in cases
of discrimination (sec.12). Also in response to the Hodgins Report, an all-

industry, uniform Statistical Plan was set up under the Insurance Act. Several

% ontario, Royal Commission on Automobile Insurance Premium
Rates, Report (Toronto: Queen’s Printer, 1930).
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other provinces soon followed the Ontario lead and joined the Plan. The
Statistical Agency was the responsibility of the Canadian Underwriters
Association until 1969 when the Insurance Bureau of Canada took over the
functions of the Agency.®’

In 1947, the "Unsatisfied Judgement Fund" was created under The

Highway Traffic Act (c.45, s.16). By requiring each Ontario licensed driver to

pay a set fee, the government was able to maintain a fund for those who were
unable to collect a judgement through the courts. As well, those who had been
involved in an accident caused by an unidentified driver were also eligible for
the fund. The payments were subject to pre-established limits. Also in 1947,
the Ontario government introduced the Assigned Risk Plan. This plan was
designed to accommodate those individuals who had been denied insurance
coverage by the regular insurance market. In particular, "{a)pplicants who had
been refused coverage by at least two insurers were assigned to Iicénsed
insurers on a prorated basis.®?

Following the report of the Select Committee on Automobile

Insurance® in 1962, the government created the "Motor Vehicle Accident

81 Tnsurance Bureau of Canada, 1990 Automobile Insurance

Experience (1991,2)

2 ontario, Osborme (v.1,1988,99)

8 ontario. Select Committee on Automobile Insurance: 2nd

Interim Report. December, 1961.
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Claims Fund" in replacement of the "Unsatisfied Judgement Fund"®®. In order
to be eligible for payment under this fund, the claimant had to prove that the
vizhicle was insured or that the uninsured vehicle fee had been paid. Also in
response to the Select Committee report, the Assigned Risk Plan was replaced
by "The Facility". The Facility was a "shared-risk pool" of insurers across
Canada, however the residual market activity of each province in the pool was
handled separately. This sharing of risk made it possible for the Facility to
insure the highest risk drivers, albeit at higher insurance rates.®

In 1970, the powers of the Superintendent were expanded to include the
authority to seize the assets of an insurer that were not properly accounted for.
As wvell, the establishment of mandatory accident benefits (including medical
and rehabilitation) for victims of automobile accidents was included in 1972,
These limited first-party no-fault benefits became part of the Standard
Automobile Policy.

The Ontario Commissibn on Law Reform® was undertaken in 1973 to
examine the tort based system of automobile accident compensation in the

province. Impressed by New Zealand’s comprehensive no-fault model,®? the

¥ pursuant to: An Act respecting Claims for Damages Arising
out of Motor Vehicle Accidents, (S.0. 1961-62, c.84).

% ontario, Osborne (v.1,1988,99)

% oOntario Law Reform Commission, Report on Motor Vehicle
Accident Compensation (1573)

¥ A comprehensive no-fault system is one in which victims of
all accidents, ie. work related, automobile, defective product
injuries and so on, are all compensated according to a univeisal
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Report recommended the adoption of a no-fault system in Ontario. Court
delays and the mitigating impact of liability insurance on the deterrent function
of tort were highlighted as being prominent factors in the development of the
recommendations. Critics of the study however, have noted that the
Commission faiied to adequately consult the Industry, and relied on outdated
statistics in making its recommendations.®® Nonetheless, perhaps as a result
of such criticisms, the government chose not to act on the recommendations.

A few years later, beginning in 1977 and ending in 1979, the Select
Committee on Company Law was established to again examine automobile
insurance among other things. The Committee’s report was thorough and lead
to some changes in automobile accident corpensation. Among those changes
was an increase in the levels of compensatian provided under the compulsory
accident benefit package. The Committee also recommended that vehicle
damage be handled on a no-fault basis. However, in making this
recommendation, the Committee made clear that if a full no-fault plan similar
to the "Variplan™ endorsed by the Insurance Bureau of Canada in the 1970's,
were to be censidered, the most seriously injured should maintain access to tort
remedy through the courts.® The government nonetheless, chose not to

adopt a full no-fault scheme at that time, and therefore the fears regarding

first party, no-fault schedule of benefits.
$ gee: Ontario, Osborne (v.1,1988,72), and Linden (1975,452)

% Tn other words, "threshold" no-fault.
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access to the courts were calmed.

In 1980, auto insurance in the province of Ontario was made
compulsory.®® Further to this, the Standard Automobile Policy was expanded
to include first-party uninsured motorist coverage, which lessened the need for
the Motor Vehicle Accident Claims Fund in this regard. The compulsory
insurance bill also included the replacement of "The Facility" with the new
"Facility Association™ which still to this day, serves as Ontario’s residual
market. As was its predecessor, the Facility Association was intended to be
an "insurer of last resort".?" To make certain that their rates would remain
within "reasonabie" limits, the Superintendent of Insurance was given
regulatary powers over the Facility Association at this time as well.®2

In the mid-1980°s, much was said about the developing crisis in auto
insurance in the province. During thiz period, "...certain liability risks became
uninsurable and other risks were insurable only with dramatically increased
premiums".*® As noted by George Priest in 1987:

Collusion among insurers, cash flow underwriting responsive to

high interest rates, and the cyclice! nature of the insurance
industry, resulting in an inevitable inverse relationship between

% ontario. Compulsory Automobile Insurance Act. RSO, 1980.
At that time, a minimum of $100,000 third party liability coverage
was made mandatory. This amount was increased to its current level
of $200,000 in 1981.

! ontario, Charlton, Road Ahead (19322, Facility Association
"Backgrounder" sheet)

2 Atkinson and Nigol (1989,119)

% ontario, Osborne {v.l1l,1988,80)



49

investment income and premiums, were three of the prominent
explanations for the crisis.*

Jim Herries of the Insurance Bureau of Canada, like many others, has pointed
to the increased number of third party liability claims in the 1980°s which the
Industry neglected to match with increased premiums as being yet another
factor responsible for the crisis. By 1986, the "lid blew off”, and rates
skyrocketed in order to cover the Industry’s losses.®

It was during this same year that the Task Force on Insurance, known
as the Slater Report, was established. In its conclusions, the Task Force
recommended a pure no-fault system with the ultimate goal of establishing
some form of comprehensive or universal accident compensation scheme.
However, the Task Force also provided an alternative recommendation, that
being the threshold no-fault model similar to what the 1973 Commission had
suggested. The recommendations were not followed by legislation but rather
by another, more in-depth study of auto insurance specifically a couple of years
later.

However, before the commissioning of this further study, due to the
perceived urgency of the crisis, the then Liberal government executed several
immediate measures in 1987. Among these was the freezing of auto insurance

premiums, and the rolling back of premiums for taxis and males under twenty-

% ontario, Osborne (v.1,1988,81). For a full discussion of
the insurance crisis, see: Ontario, Slater (1986).

% Herries, Interview (November 15,1991). Also see: Glasbeek
(1991,75), and Belton (1988,16).
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§ive. Furthermore, the Government announced that it would soon draft
legislation to allow for the regulation of rates.

The resulting legislative response was Bill 2,°® which created the
Ontario Automobile Insurance Board (QAIB), a board charged with the
responsibility of rate regulation. Under Bill 2,

(t}he rates are set based on a grid system that combines rating

components with each driver classification. The Board thus sets

the rate for each component, either as a dollar figure or in a

range.%’

Also included in this bill {under section 33}, was the eliminaticn of age, sex,
and marital status as rating criteria. This clause was to be the basis of a new
"Universal Class Plan" explored by the then Liberal government. However, in
response to mounting concerns that such a plan would result in large shifts in
financial burden between rating classes. the government scrapped the plan.®®

In 1988, the lnquiry into Motor Vehicle Acciden mpensation in
Ontario, known simply as the Osborne Report, was established to look at the
option of no-fault insurance, as proposed by the Slater Report two years earlier,
as well as that of public insurance which had also becorne an increasingly

questioned alternative. In his study, Justice Osborne rejected the option of

government ownership stating that "...Ontaric taxpayers and drivers would not

% An Act to Establish the Ontario Insurance Board and to
Provide for the Review of Automobile_ Insurance Rates, 1988.

% Aatkinson and Nigol (1989,115)

" Herries, JInterview (1991). Section 33 has not been
enforced.
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benefit from the conversion to public automobile insurance”.’® With regards
to the compensation system, he simply suggested that no-fault benefits be
enhanced and that the: right to sue be "preserved".'®

Following the release of the Osborne Report and a series of QAIB
Industry hearings (compiled in the "Kruger Report")'®’, the Government
produced Bill 68, the Ontario Motorist Protection Plan (OMPP),’** and Bil! 10,

An Act to Control Auto Insurance Rates, both in 1989. The former bill put into

place the structure of a threshold no-fault accident benefits scheme, the first
of its kind in Canada. Prior to this initiative as mentioned, some provision of
limited accident benefits were available on a no-fault basis. The philosophy
behind the pre-OMPP accident benefit package was to provide some minimal
protection for all drivers because many accident victims had gone
uncompensated under the previous pure tort system. It was not however, seen
as a mechanism to fully compensate victims.'®® The OMPP on the other
hand, was adopted to replace the tort system in all instances other than those
involving very serious personal injury.

Also included in Bill 68 was the establishment of a new "industry watch

1s89.

% Ontario, Osborne (v.1,1988,708-9)
1% ontario, Osborne (v.1,1988,4)
10 ontario, Kruger (1988-9)

12 i1 68, An Act to Amend Certain Acts Respecting Insurance,

18 pndicott, Interview (July 10, 1992)



52

dog", the Ontario Insurance Commission {OIC). The Commission was charged
with the responsibility of administering the |nsurance Act, the Motor Vehicle

Accident Claims Act, and the Compulsory Automobile Insurance Act, in

addition to other acts not related to automobile insurance.'®® As put by
Charles Anderson, the current Director of Rates and Classifications at the OIC,
the role of the Commission is to "...protect the consumer and to regulate the
insurance industry”.'%®

In supplement to the new no-fauit scheme established under Bill 68, a
second piece of legislation was introduced in 1989. Bill 10 as it was called,
ordered that, "...no insurer shall charge any premium for a coverage under a
contract of automobile insurance...that exceeds the capped limit (established
by the Board)".'®® This bill gave the OAIB a considerable amount of power
and discretion. The operations of the Industry were now regulated at an
unprecedented level in the province’s history.

The election of the New Democrats in 1920 was followed by Industry
fears of a government takeover of auto insurance. The NDP made auto
insurance a crucial issue in the campaign, and installed the traditional party

policy of government-run auto insurance as an election plank. In order to avert

any government move towards public ownership, the Insurance Bureau of

1 scott (1991, 44)
1% Anderson, Interview (July 21, 1992)

1% ontario, Elston, Bill 10 (1989, sec.2(1))
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Canada produced figures of massive job losses and incredible start-up costs of
such a plan. In supplement to this, a study was undertaken by Cooper’s and
Lybrand which showed equally alarming numbers. Finally, even the
Government’s own study showed similar results. In the end, in light of these
costs, the worsening recession in the province, and the expensive political
battle that would have to be fought with the Insurance Bureau of Canada and
others, the Government announced that their plans for public auto insurance
were being abandoned.?®’

With regards to the claim that the recession hampered the government’s
ability to implement a public programme, former NDP Minister of Financial
Institutions, Peter Kormos (Brian Charlton’s predecessor), has posited an
opposing view.

The over one billion dollars in profits realized by the insurance

industry in Ontario since the introduction of the OMPP could be

put back into the pockets of the consurners of this province if a

public, non-profit insurance corporation was set up. As well, the

three to four billion in premium income could be invested

strategically in Ontario in contrast to the present practice of

private insurers investing their profits abroad. These two changes
would certainly stimulate the Ontario economy. The recession is

the most naive argument.'®®

Whether the Ontario NDP government chose not to move ahead with

public auto insurance (the first provincial NDP government in Canada to do so),

because of the recession, the possible start-up costs, or because of, as Kormos

17 charlton, Interview (March 4, 1992)

1% wormos, Interview (July 23, 1992)
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maintains "the fear of confrontation"'®®, the end result is the same. The
Premier was quick 1o add that even though public ownership would not be
pursued, iegislation would be introduced which would "...allow accident victims
greater access to the courts, improve and index accident benefits, and remove
caps on rehabilitation costs".'’® The government changed its focus from
both ownership and product reform to simply the latter.

The result has been the introduction of a package which is presently
waiting to be passed by the legislature. Bill 164, or The_Road Ahead, :s it is
called, seeks to address five key areas: insurance premiums, compensation, the
classification system, availability and consumer service, and road safety.!
Te new package also calls for "...immediate and significant reductions in
premiums”''2, The government claims that this is possible because of the
increased profits that followed the introduction of the OMPP. 113

With regards to compensation, the new plan includes an "enhanced"” no-
fault benefit package which is indexed to the Consumer Price Index.
Furthermore, the new *:ill opens access to the courts for non-pecuniary losses,

subject to an indexed deductible of fifteen thousand dollars.

The Road Ahead also provides for a gradual removal of demographic

'® Tbid
' 0ffice of the Premier, News Release (Sept.6,1991)

"' charlton (December 5,1991,1)

2 ontario, Charlton, The Road Ahead (1991,6)

8 savage, Interview (July 10, 1992)
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variables ‘rom the rate classificatior system in addition to a move towards
standardizing the classification system. In addressing the problems related to
availability, the plan will direct insurance companies to remove "good drivers”
from the Facility Association and put them back into the regular market.

Finally, a new "Road Safetv Agency"”, will be formed under the proposed
ptan, which will be concerned with "...promoting highway safety, reducing
accident costs and providing more efficient service for consumers®.'™
Together with the Industry and consumer groups, the Agency will launch safety
campaigns aimed at educating the public. Furthermore, with specific regards
to consumer service, the new agency will also investigate the possibility of
integrating the process of issuing licences, vehicle registrations, and
insurance.''®

Being that the Government’'s proposed Bill 164 was unsuccessful in
receiving "2nd Reading" before the end of the last session of the Legislature in
July, it should be emphasized that these initiatives may or may not become law
in the near future. Despite the fact that the New Democrats have a majority
government, one cannot say what will happen when the House reconvenes on
September 28th. The combination of opposition delays, disent within the NDP
Caucus regarding the content of the new bill (lead by Peter Kormos), and the

desire of the Rae Government to push through the rest of its agenda including

14 ontario, Charlton, The Road Ahead (1991,7)

5 ppndicott, Interview (July 10,1992)
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the highly publicized labour bill, leaves the fate of Bill 164 somewhat dubious.
In spite of these delays howzver, most observers @xpect that the new

insurance bill will become law by the end of 1992,'"°

The Current Model

Automobile insurance in the province of Ontario is provided by over one
hundred and fifty private companies. The consumer, when purchasing
insurance, may do so from either direct writers or agents of companies, or
brokers who are commissioned by companies to write policies for them.

The total auto insurance industry in Ontario earned $4,387,821,870 in
premiums in 1990. After taking into consideration the $3,523,423,140 in
claims and adjusting expenses, the Industry finished the year with an
underwriting profit (before operating expenses) of $864,398,730 oran "earned
loss-ratio” (premiums earned/claims and claims adjusting expenses) of
80%.""7 When return on investment and operating expenses are
included,® the Industry still finished the year with over $1/2 billion in profit.

The Insurance Bureau of Canada has estimated this total to Jave risen to

"% savage, Interview (July 28, 1992)

7 see: Insurance Bureau of Canada, 1990 Automobile Insurance
Experience (commonly known as the "Green Book"), (1991,271). Note
that all oOntario and total Canadian private Irndustry statistices
noted are taken from this issue of the Green Book.

8 Return on investment is approximately 14-15%, and operating
expenses are about 22%. See: Insurance Bureau of Canada, Ontario
Automobjle Survey... (June 1992,3).
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almost $3/4 billion in 1991, as a result of a still falling ratio of just under 76%
for that year.''?

This is in sharp contrast to the profits experienced elsewhere in the
country. The total earned premiums for all Canadian auto insurance business
combined in 1990 was $7,398,294,637;'® 60% of which came from
Ontario. The earned loss ratio for all private auto insurance business in Canada,
inciuding Ontario, was 84% in 1890."*' When Ontario is omitted from the
calculation, the total Canadian private ratio rises to 89.5% in comparisonto the
80% in Ontario.'?? This difference in the percentage of claims and adjusting
expenses relative to premiums earned, translates into a substantial difference
in profit. In fact, business in Ontario accounted for almost 3/4’s of the total
underwriting profit of the private auto insurance industry in Canada in

1990.'® As has been demonstrated here, private insurers in Canada

19 Insurance Bureau of Canada, 1990 Automobile Insurance

Experience... (1991,271). Net profits for 1990 are based on similar
investment income and operating expenses as reported in 1991,
knowing the 1990 earned loss ratio. Ontario Automobile Survey
Results... (1992,3). It should be noted that since the
introduction of the OMPP, the Industry is no longer required to pay
OHIP the approximately $45 million/year as it did before 1990.
See: Charlton (May 8,19%1,6).

120 Tpid. All total Canadian private Industry statistics are
found on page 278.

121 7hid

12 without either Quebec or Ontario (both of which restrict the
right to sue, the former completely, the latter partially) the
ratio jumps to 96.8% (see appendix).

13 Tnsurance Bureau of Canada, Automobile Insurance erience
(1991,271,278), and Grovpement (1992,3).
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obviously rely heavily on the profits made in the province of Ontario.'?

In examining the impact of threshold no-fault introduced to the province
in January of 1990, one finds an interesting discovery with regards to Industry
profits {see Appendix One). In 1988 and 1989 (the two years prior to the
introduction of the OMPP), Ontario insurers experienced earned loss ratics of
101% and 100% respectively. When one compares the 1990 ratio of 80%,
and the estimated 76% ratio of 1991 to these pre-OMPP levels, it seems
apparent that the introduction of threshold no-fault contributed to a substantial
increase in Industry profits. The restriction of the right to sue under the OMPP
is certainly one of the factors which most substantially contributed to the over
$1/2 billion net profit in 1990, and the estimated near $3/4 billion windfall the
following year. These figures sharply contrast the $200 million loss in 1289,
the year prior to the introduction of no-fault (see Appendix Two).'®
Obviously in any business, if costs are reduced (ie. restricting the right to sue}
without a commensurate reduction in revenues (ie. premiums remain constant
or increase), profits will rise as a result.

Since the introduction of the Qntario Motorist Protection Plan under Bill

68 in 1990, the insurance industry in Ontario has been regulated by the Ontario

124 Not included in the above calculation is investment income

which has been in the 14-15% range (of premiums earned), and

operating expenses which are about 21-22% in Ontario. See:
Insurance Bureau of Canada, Ontario 2Automobile Survey Resuits...
(1992,3).

¥ ontario, Charlton (May 22,1991,9)
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Insurance Commission (OIC). The OIC has the authority to:
...order audits of insurers; conduct on-site investigations; require
applications and approvals for rate filings for auto insurers;
investigate charges of inappropriate market conduct; reprimand
companies; suspend, cancel or impose terms on the nature of
business registered companies can pursue; schedule compulsory
hearings; and issue cease and desist orders to prevent insurers
from continuing business.'®
Also included in Bill 68, was the establishment of the present "threshold™
system of no-fault auto insurance. Under this threshold no-fault model the
"right to sue" is limited to only the most serious cases of personal injury. The
Bill established a verbal threshold (s.231 (a)) of:
...death, permanent serious disfigurement, or permanent serious
impairment of an important bodily function caused by a continuing
injury which is physical in nature”.
In cases where the threshold is met, the victim may sue for both economic and
non-economic losses.'? However, under the government’s newly proposed
legislation, Bill 164, the right to sue has been modified. The new legislation
eliminates the right of the victim to sue for economic losses regardless of the
seriousness of injury (s.267.1). Therefore in terms of economic loss, Ontario

will in essence move from a "threshold" no-fault to a "pure” no-fault system.

Regarding non-economic losses, the new bill expands the "right to sue” to

126 charlton, The Road Ahead (OIC Backgrounder), (1991)

127 The precedent setting case in Ontario was recently released
on July 13, 1$92 in which a victim suffering injury which surpassed
+he threshold set out in Bill 68 was awarded damages. See: Ontario
Court of Justice, Meyer vs. Bright, File no. 025. This is the
first and only such case at this time.
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victims (s.267.2), by eliminating the threshold, but this right is subject to a
$15,000 deductible imposed to deter smaller cases.'?

The no-fault benefits schedule currently in place is that established under
Bill 68. Included in the package is the replacement of 80% of the victim's
gross income up to a maximum of $600/week. Those with no income, working
part-time, or over sixty-five years old, receive a minimum of $18b/week. Non
wage earners are entitled to an additional $50 per dependant {up to a maximum
of $200) for child care. For those temporarily disabled, benefits are terminated
after three years. Victims who are permznently disabled are entitled to a
minimum payment of $185/week tur life. Supplementary medical benefits and
rehabilitation have a lifetime cap of $500,000 and a ten year limit. Long term
care on the other hand, has a similar $500,000 lifetime cap, in addition to a
$3000 monthly cap. Death benefits are also available within two years
following the accident. Spouses are entitled ta $25,000, and dependants and
those who experience the loss of a dependant, receive $10,000. Funeral
benefits are provided at a maximum of $3000.'%

Under the new legislation, Bill 164, the entitlements would be fully
indexed according to the Concumer Price Index. A further, very substantial

change in compensation under the proposed bill, is the determination of income

1% Rormos, Interview (July 23, 1992)

¥ gee: Insurance Bureau of Canada, Facts (1991,28), Ontario,
Charlton The Road Ahead (1991,16-17), and Alberta, Wachowich
(v.1,1991,apdx.).
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replacement according to one’s net income rather than to their gross income,
as is done presently under Bill 63. Former Financial Institutions Minister, Peter
Kormos, refers to this change as "deceiving”, and considers the claim of the
government that no-fault benefits are being "enriched” as being "the most
dishonest bit of promotion for a bill" that he has yet seen.'®® The percentage
of income is in fact increased from 80% to 90% under the new bill, however,
many victims will likely receive less compensation than under the OMPP
because this percentage will be based on net instead of gross income.'!
Also regarding income replacement, the maximum amount available
woulZ be increased fram $600 to $1000/week. Those individuals not earning
an income, working part-time, or over the age of sixty-five, would again be
eligible for a minimum of $185/week under the new plan. The difference here
of course being the addition of indexing not offered by the OMPP. Under the
proposed bill, students would also receive an additional entitlement per
semester of school missed up to a maximum of two semesters. Elementary
students would receive $2000 per semester, while secondary and post-
secondary students would receive $4000 per semester. Their $185/week

minimum would increase after six months to 90% of the net average weekly

B0 gxormos, Interview (July 23, 1992)

Bl Net income is simply one’s income after taxes are deducted,
whereas gross income represents cne’s pre-tax level of income.
Because some individuals’ pay as much as 40-50% of their gross
income in taxes, it is likely that the move from 80% of gross to
90% of net income will mean a reduction in the amount of
compensation paid to accident victims.
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earnings at age 30. Supplementary medical and rehabilitation benefits for all
victims, uniike the that provided under the OMPP would have no lifetime cap
or time limit. Long-term care would be restricted to a maximum of
$3000/month, but no lifetime cap would be imposed.

The proposed package expands the provision of child care benefits to
wage earners. Under the plan, a payment scale based on the number of
dependents of the victim, outlines the weekly amounts available ranging from
$75 for one child, to $150 for four or more children. As well, non earning
primary care givers are entitled to $250/week for the first child, and $50 for
each additional child. Finally, non earning primary care givers who had
temporarily left the workforce, would after six months, be eligible for the
“ncome Replacement Benefit, or the Dependant Care benefit, whichever is
greater.

Death benefits have been increased substantially under the proposed bill.
A spouse, or dependant if there is no spouse, is eligible for a payment of
$50,000 to $200,000. The entitlement for dependants or loss of dependants
is left unchanged in the new package outside of the eventual increase through
indexing. Lastly, maximum funeral benefits are doubled to $6000.'32

A final aspect of the current insurance system in Ontario that warrants
mention here is the rating classification system. The over one hundred and fifty

private insurance companies in the Province each have their own rate

32 ontario, Charlton, Bill 164, Ontarie, Charlton, The Road
Ahead (1991,16-17).
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classification systems. As such, the variables, definitions, and rules, vary
substantially from one company to the next. This situation leads to
inconsistencies within the Industry in this regard. Furthermore,

{t)he use of classification variabies relating to age, gender and

marital status, variables based on characteristics which are

beyond the control of the vehicle owner, creates its own problem.

This is inequitable, discriminatory and inappropriate in a modern

insurance system.'®

As mentioned, section 33 of Bill 2 restricted the use of demographic
variables, specifically age, sex, and marital status. This clause however, not
been enforced. In fact, in the recent Zurich vs. Bates case, inn which the
classification system was challenged on the grounds that it contravenes
sections one through three of ttie Ontario Human Rights Code™*, the
Supreme Court of Canada upheld the use of these variables in classifying risks.
The Court determined that discrimination on these grounds was acceptable by
citing section 21 of the Code which states that:

...If it (the discrimination) is based on a sound and accepted

insurance practice, and if tiiere is no practical alternative...(such

discrimination is deemed acceptable under the Code).
The claim that no "practical alternative” exists is of course debateable in that
four jurisdictions in Canada presently ignore age, sex, and marital status when

determining insurance rates.

Bill 164 does not explicitly impose a new classification system, although

133 ontario, Charlton, The Road Ahead (1991,7)

34 ontario, Ontario Human Rights Code (1981, SO. =.53)
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the government package, "The Road Ahead"”, does state the intention of
restricting the use of age, sex, and marital status in the future, in addition to
standardizing the classification system over time. The first step wouid be to
standardize the rating variables used, and then, the reduction of the weight and
eventual restriction of demographic variables, would be introduced. The reason
for this long-term approach is the inevitable shift in burden that these
substantial changes would cause. Some individuals would receive sizable
decreases in their premiums, while others deemed to be lower risks by the
existing criteria, would be inflicted with drastic rates increases. It is hoped that
the gradual "phasing in™ and reduction of the weight of these variables, will
ease the "pain” of such massive change.'*

Finally, one last major change proposed by Bill 164, is the creation of the
"Road Safety Agency”. This new agency would:

...assume existing Ministry of Transportation driver and vehicle

functions, and (would) enhance these through business

partnerships with private sector groups and organizations with a

commitment to road safety.'®®
Reporting to the Minister of Transport, the new agency would seek to enhance
road safety and reduce the number of motor vehicle accidents in the Province
through public education, driver improvement programmes, and the

coordination of research. The Agency once set up, would also investigate the

possibility of interlinking the process of vehicle registration, licensing, and

¥ Endicott, Interview (July 10, 1992)

% ontario, Charlton, The Road Ahead (1991,Road Safety Sheet)
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insurance as previously mentioned.

Quebec

In 1904, the province of Quebec adopted its first Act respecting
automobiles'’ which at that time governed the actions of drivers of
automobiles, and their relationship to the then primary mode of transportation,

horses. This act was soon replaced by An Act respecting motor vehicles'™®

in 1906, which included the regulation of vehicle registration and licences, in
addition to imposing restrictions on traffic conduct and vehicle speed.
However, like the first act, no mention was made of motorist’s public liability.

Just four years later in 1908, the Quebec Insurance Act was passed.
Among the provisions found in the Act were those which concerned the
incorporation of insurance companies (s.1), contracts {s.196), and the
requirement of insurers to leave a deposit with the Treasury Department
{s.92(1)). The Act also established the position of the Inspector of Insurance
(s.206-217), and outlined its powers and responsibilities. These provisions
required the Inspector to investigate (annually) and reporton the state of affairs
of companies in the Industry, and to suggest the suspension of a company’s

licence to Lieutenant-Governor in Council if deemed necessary.

157 2m Act respecting automobiles, 4 Ed. VII, c.30 (1204).
For a historical review up to the early 1970‘s, see: Quebec, Gauvin
(1974, 105-119, 133-171).

% an Act respecting motor vehicles, 6 Ed. VII, c.13 (1906)
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In 1924, an amendment to the Act respecting motor vehicles entrenched
in law, a system of "liability based on the presumption of fault"'®® in the
Province. This presumption of liability was extended to the driver for any
damage caused by their vehicle. The burden of proof under this system was
on the driver of the vehicle:

Whenever loss or damage is sustained by any person by reason of

a motor vehicle on a public highway, the burden of proof that

such loss or damage did not arise through the negligence or the

improper conduct of the owner or driver of such motor vehicle

shall be upon such owner or driver.'¥

The intentions of the legislators of this act were primarily to protect
pedestrians. This focus lead to problems when the Act was interpreted in
cases involving two vehicles. Theoretically, both of the drivers involved in the
accident would be "victims", and could therefore invoke section 53 {2} against
one another. In such cases, the two drivers would "neutralize” or cancel out
each other’s claim. Therefore, each motorist would have to prove the other's

fault in the accident.

In the 1960's, several major changes were introduced. The first was 1he

replacement of the Act respecting motor vehicles with the Act respecting the
registration of motor vehicles and the requlation of highway traffic (8-9 Eliz.11,

c.67, 1961), also known as the Highway Code. This act simply updated the

earlier provisions governing highway traffic in the Province.

' Quebec, Gauvin (1974,107)

“O An Act respecting motor vehicles, 14 Geo Vv, c.24,
(1924,sec.53(2))
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An additional change was the adoption of the Agt 10 ensure the

indemnification of victims of automobile accidents (9-10 Eliz. Il, ¢.65, 1961}
which included provisions related to civil liability and accident compensation,
Under section 3 of the Act, the driver was still liable for all damage caused by
their vehicle, as section 53 of the previous Act respecting motor venicles had
stipulated. Furthermore, drivers of motor vehicles were required to show proof
of financial responsibility of a $35,000 minimum under the Act either through
proof of insurance or by adequate self insurance {ie. through a bond or deposit).

In complement to these changes, the Indemnity Fund was established

under section 47 of the Highway Victims Indemnity Act. The Fund was set up
to ensure compensation for those injured by an unidentified or insolvent person.
Although supported in direct financial terms by the insurance industry, the
policy holders in reality indirectly bore the cost of the Fund.'’

The Assigned Risk Plan was introduced, based on those models found
in other Canadian jurisdictions at the time. Like in Ontario, the Plan
accommodated those drivers not able to receive insurance in the general
market. Again similar to Ontario, albeit six years later, the province of Quebec

replaced the Assigned Risk Plan with the "Facility” in 1968. As mentioned

previously, the Facility was a "shared risk pool” of private insurers.
Also during this period, the powers of the Superintendent of Insurance

were expanded to inciude the approval of "...the form and terms of insurance

141 see: Boyer and Dionne (1987,183)
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policies issued ir the province™.'*? In addition, insurers within the Province
were required to supply the Superintendent with information and statistics
regarding the conduct of their business.

In 1970 the province of Quebec adopted an optional, limited accident
benefits scheme. By providing some form of no-fault accident henefits, drivers
who were at fault in an automobile accident were eligible for partial financial
compensation. As well, those waiting t~ receive payment through their liability
insurance could be temporarily "tied over” until the courts had determined an
award.

The Province in 1974, commissioned the Committee of Inquiry_on
Automobile insurance, also khown as the (Gauvin Report, to examine the
insurance system in Quebec. Inreference to the traditional tort-based, accident
compensation system which existed in the province at that time, the
Committee noted in its report

...that the present system provides better compensation for

victims who suffered property damage than for those who were

injured, {and) that it favours unduly those who experience small
losses at the experse of those who suffer substantiat losses...(l}t

must be admitted that Quebec, at the present time, is not

provided with an insurance system against automobile accidents

which covers the population adequately against their economic
losses.'*?

The Gauvin Report pointed to a system of "...universal compensation for

financial loss due to bodily injuries, regardless of whether or not the victin: was

2 ouebec, Gauvin (1974,168)

3 ouebec, Gauvin (1974,200)



69

at fault..."'** as being a positive alternative to the then primarily tort-based
system. The Committee backed its recommendation for universal, pure no-fault
coverage by citing that 28% of those who had suffered bodily injury resulting
from an automobile accident, were not compensated under the tort system at
that time. Furthermore, those not found liable in an accident, were
compensated for no more than 60% of their economic tosses. 18

In response to critics concerned with the elimination of the right to sue
under a pure no-fault scheme, the Government of Quebec, in its report on
Automobile Insurance Reform stated simply that, "...in a no-fault system, the
renunciation is made in exchange for a more basic right, that of
compensation™.'® In short, the government chose universal basic coverage
for all victims over the traditional right to tort remedy.

In 1978, acting on the reforms suggested by the Gauvin Commission,
the newly elected Party Quebecois Government (elected in 1976) introduced
a new Automobile Insurance Act. interestingly, the Government went beyond
the basic recommendations of the Committee. !n addition to opting for a
universal no-fault bodily injury plan as preposed by the Report, the Government

decided to establish a government-run corporation to administer the bodily

4 poyer and Dionne (1987,182)
S ouebec, Gauvin (1974,200)

46 ouebec, Automobile Insurance Reform (1977,23)
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policies issued in the province™.'® In addition, insurers within the Province
were required to supply the Superintendent with information and statistics
regarding the conduct of their business.

In 1970 the province of Quebec adopted an opticnal, limited accident
benefits scheme. By providing some form of no-fault accident benefits, drivers
who were at fault in an automobile accident were eligible for partial finangial
compensation. As well, those waiting tc receive payment through their liability
insurance could be temporarily "tied over” until the courts had determined an
award.

The Province in 1974, commissioned the Committee of Inquiry on
Automobile 'asurance, also known as the Gauvin Report, to examine the
insurance system in Quebec. Inreference to the traditional tort-based, accident
compensation system which existed in the province at that time, the
Committee noted in its report

...that the present system provides better compensation for

victims who suffered property damage than for those who were

injured, (and) that it favours unduly those who experience small
losses at the expense of those who suffer substantial losses...(l)t

must be admitted that Quebec, at the present time, is not

provided with an insurance system against automobile accidents

which covers the population adequately against their economic
losses.'*?

The Gauvin Report painted to a system of "...universal compensation for

financial loss due to bodily injuries, regardless of whether or not the victim was

42 suebec, Gauvin (1974,168)

"3 guebec, Gauvin (1974,200)
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at fault..."'** as being a positive alternative to the then primarily tort-based
system. The Committee backed its recommendation for universal, pure no-fault
coverage by citing that 28% of those who had suffered bodily injury resulting
from an automobile accident, were not compensated under the tort system at
that time. Furthermore, those not found liable in an accident, were
compensated for no more than 60% of their economic losses.'*®

In response to critics concerned with the elimination of the right to sue
under a pure no-fault scheme, the Government ot Quebec, in its report on
Automobile Insurance Reform stated simply that, "...in a no-fault system, the
renunciation is made in exchange for a more basic right, that of
compensation”.'® In short, the government chose universal basic coverage
for all victims over the traditional right to tort remedy.

In 1978, acting on the reforms suggested by the Gauvin Commission,
the newly elected Party Quebecois Government (elected in 1976) introduced
a new Automobile Insurance Act. Interestingly, the Government went beyond
the basic recommendations of the Committee. In addition to opting for a
universal no-fault bodiiy injury plan as proposed by the Report, the Government

decided to establish a government-run corporation to administer the bodily

14 Boyer and Dionne (1987,182)
145 ouebec, Gauvin (1974,200)

14 ouebec, Automobile Insurance Reform (1977,23)
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injury coverage, leaving the physical damage portion to the private sector.'®’

Rose Ann Devlin, in her cost-benefit analysis of the Quebec plan
identified six primary changes imposed by the 1978 amendments to the
Insurance A

...the switch from private to public provision and a change in the

method by which insurance premiums were paid; the move from

liability to no-fault insurance administration and coverage; the

switch to a periodic payment scheme; and the move to a flat-rate

premium structure between individuals over time.'*®

The new government corporation set up to administer the bodily injury
coverage was the Regie de |’assurance automobile du Quebec. The Regie
provided, as it still does today, a basic compulsory bodily injury package to
motorists in the Province. As well, those who feel that this level of coverage
is inadequate, have since the inception of the plan, had the option of
purchasing additional coverage from the private sector. Ir fact, by allowing the
private sector to provide optional coverage, in addition to compulsory third-
party property damage coverage, the Province was able to reduce the negative
financial impact on the Industry caused by the government intrusion into the
market.

Among the major reforms introduced in the 1978 package were: the

consolidation of the separate, privately-run estimation centres, the introduction

of the private report ("le constat amiable™), the creation of the "Direct

37 Medza, Interview (July 20, 1992)

¥ pevlin (1989,5)
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Compensation Agreement”, and the adoption of & new statistical plan.'*® In
introducing these changes, the government established a new agency underthe
Act. The "Groupement des assurers automobiles”, as it was calied, was given
the responsibility of conducting the business of the estimation centres,
formulating the new "constat amiable” and administering the Direct
Compensation Agreement, and collecting and presenting relevant automobile
related statistical data under the new statistical plan. This agency has since its
origin in 1978, been in stiucture, "...a consortium of private insurers
established by legislation."'®°

In 1979, the Groupement agreed to set up ten estimation centres across
the Province. As noted in the 1979 Report of the Superintendent of Insurance,
" _the estimation centres accelerated and simplified the process of handling
accidents”.'®' This improvement in the process was mainly due to the
uniformity of the methodology used by the centres which included the use of
standardized manuals used to determine the cost of damage to vehicles. The
process used by the centres, has been similar in many respects, 1o that
employed by the Manitoba Public Insurance Corporation which will be described

in some detail shortly.

49 gee: Quebec, rapport du Surintendant des assuirances

(1979,1), and Boyer and Dionne (1987,184-6}.

1% opntario, Slater (1986,apdx.12,1). The Groupement was formed
under section 156 of the Automobile Insurance Act. Representation
in the organization is determined by each company’s relative
percentage of the total auto insurance business in the province.

11 (transiated from french text) Quebec, rapport... (1%79,9).
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Also in 1979, the Groupement designed the "Joint Report of Automobile
Accident” form, or “"constat amiable", which has been used in accident
situations not involving bodily injury. The form is filled out by the parties
involved in the accident, each of which sends a copy to their own insurer. This
reform has resulted in reduced delay and administrative costs involved in
settling claims.’®?

The general procedures which have governed the payment of property
damage claims since the inception of the Act, are outlined in the Direct
Compensation Agreement. The Agreement contains a "Driver Fault Chart"
which provides for the determination of fault and responsibility in over twenty
possible accident situations. Like the constat amiable, this example of
procedural standardization has resuited in a reduction in the time and costs
normally associated with the claims payment process.

The statistical plan developed and maintained by the Groupement, has
been aided by provisions in the 1978 Act which strengthened the Inspector
General’s (Superintendent of insurance) powvers related to obtaining data from
the private insurers. Under section 177, insurers in the province of Quebec arg
required to submit statistical data regarding their auto insurance business,
including copies of their rate manual. The Inspector General, upon analyzing
the rate manual, then reports to the Minister with respect to the degree to

which the interests of the consumer are being met by the insurers. The

52  see: Boyer and Dionne (1987,185), and Quebec,
rapport...(1979,7,3-10).
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Groupement compiles the data received from the Industry, and publishes a
detailed statistical report made available to the public. This function of the
Agency is similar to that served by the Statistical Division of the Insurance
Bureau of Canada in the provinces without government-run insurance
corporations.'®?

Following the introduction of the Automobile Insurance Act, an average
of 96% of all passenger vehicles, up from less than 90% prior to 1978, were
insured with third party liability coverage. As well, the percentage of vehicles
with collision and comprehensive coverage increased from 52% 1o 60%, and
from 74% to 80% respectively, similarly as a result.’® In general, more
motorists in the province were insured, and were covered more adequately
under the new system than under the previous one.

A phenomena which has been the topic of some debate, was the
increase in frequency of reported accidents and commensurately, the number
of claims in the imr.ediate years following the introduction of the new
insurance scheme. Writers such as Gaudry, Boyer and Dionne, and Devlin have
attributed this increase to the removal of the determination of fault in auto

accidents, and the "flat" premium structure of the pure no-fault scheme.'®®

153 see: Boyer and Dionne (1987,185), Quebec,

rapport...{1979,7), and IBC, 1990 Automobile Insurance Experience
(1991,1~-2).

14 pluet and Lebreve (1986,6)

155 Gaudry (1987,24), Boyer and Dionne (1987,186-7), and Devlin
(1988,25-6) (1989,13).
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Fluet and Lebreve on the other hand, reject the argument of a direct "cause and
effect relationship"” between the introduction of no-fault, the removal of
experience rating, and the rise in accident frequency. Instead, they refer to the
increase as "...a result of a normal cycle in the insurance business".'*®
Regardless, the years immediately following the 1978 reform were not
good ones for the insurance industry in Quebec. The increase in accident
frequency over this period obviously contributed to the Industry’s poor financial
performance as did the loss of sales resulting from the government’s take-over
of a third of the auto insurance business. This situation nonetheless improved
by the early to mid-1980's when as mentioned previously, the Industry
elsewhere in Canada, entered a period of substantial profit decline.
Throughout the. mid-1980’s, when privately-run, primarily tort-based
provinces such as Ontario in particular, were experiencing drastic increases in
liability claims costs, the province of Quebec was abl.é‘ to control insurance
costs. This was in most part due to the fact that the increase in liability claims
costs experienced elsewhere in Canada was related to a rise in the frequency
and size of cburt settlements of tfﬁrd—party liability tort actions. The greatest
portion of these claims were related to bodily injury. Being that one, the Regie
assumed responsibility for bodily injury coverage, and two, that tort remedy
was barred under thie Automobile Insurance Act, private insurersin the province

of Quebec were in essence, sheltered from the "crisis" experienced elsewhere.

% pluet and Lebreve (1985,6)
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Therefore, although the original transition to @ public no-fault bodily injury
benefit package had some negative impact on the Industry in the immediate
short-term, it can be said that the private insurers in the Province benefited 1o
some extent (most notably in the early to mid-1980’s), from the government
assumption of the more costly portion of the insurance product. Still today
bodily injury liability accounts for the highest percentage of claims paid to
insureds in most jurisdictions.

Efforts have been made throughout the past almost fifteen years to
improve the general relationship between the public and private sector in the
Industry. An example of such has been a relatively recent innovation aimed at
improving the level of communication between the twa. In 1991, the
government introd:iced a new centralized accident filing system. Itis expected
that this centralized information system will effectively link the data held by the
private and public sector regarding accidents and drivers’ records. In his 1991
report, the Superintendent of Insurance noted that the Industry appears to have
made good use of the Trgw system, stating that private insurers have been the

principle users of the service.'*

The Current Model

There are presently just over 160 private insurers licensed to sell

157 guebec, rapport... (1991,57)
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automobile insurance in the province of Quebec.'®™® These insurers provide
compulsory and optional property damage coverage,'®® and optional bodily
injury coverage to Quebec motorists as previously menticned. The Regie on the
other hand, provides a basic, compulsory bodily injury rackage. The total
earned premiums for the private automobile insurance industry in the Province
was $1,635,806,965 in 1990. The total adjusting and claims expenses
reached $1,363,879,724 leaving the Industry with an earned loss ratio of
83%.'%® The net result was an underwriting profit of $271,927,241 (before
operating costs and investment income) for the year. Adding these two factors
would result in a net decrease of about 10-15% in overall profit.'®’

The financial position of the !ndustry improved quite substantially in
1991 when earned premiums rose to $1,754,636,457 at the same time that
total expenses fell to $1,319,975,347, which resulted in an earned loss ratio
of 75%. This situation lead to $434,661,110 in underwriting profit {before
investment income and operating costs}; an increase of almost 60% in a single

year. In terms of the Industry’s earned loss ratio, a decrease of 8% {from 83%

3% ouebec, rapport... (1991,6)

19 The Automobile Insurance Act (s.87), reguires a minimum of
$50,000 in property damage coverage. Drivers may also purchase
higher levels of coverage.

% Groupement, rapport annual:1991 (1992,3). Note that all
figures given for the private industry in Quebec for 1990 and 1991,
are those gqucted by the Groupement in its 1991 annual report.

8 This is based on an approximate value of 22-25% for
operating costs, and 12-15% for return on investment. Private
automobile insurers in Canada generally fall within these ranges.
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to 75%) was realized during this period.

The Regie, like the private sector insurers in the Province, experienced
a net profit in 1980. The total premiums earned by the Corporation in that year
were $1,637,000,000 against $1,361,000,000 in claims and claims adjusting
expenses, which resulted in a $276,000,000 (pre-operating cost) underwriting
profit, or a 83% earned loss ratio.'*® The addition of operating costs to the
total resulted in a $158,000,000 deficit for the year, which was more than
offset by investment income. As did the private sector, the Regie experienced
marked financial improvement in 1991. Premiums earned rose to an estimated
$1,780,000,000 while claims and adjusting expenses fell to $1,334,000,000
leaving the Regie with a 75% earned loss ratio. After operating expenses and
investment income, the Corporation posted even higher levels of net profit than
in 1990. From these profits, $700 million was passed on to the provincial
treasury for highway improvements, and the remainder was returned directly
to the policy holders by way of an 11% decrease in premiums.'®

Since the inception of the Automobile Insurance Act in 1978, the
structure of the Industry has remained basically unchanged. Tﬁe formal
relationship between the Regie, the Groupement, the government of the day,

the private insurers, and the motorists, is essentially the same as was

-

12 guebec, Regie rapport annual: 1991 (1992). Ncte that all
Regie statistics presented here have been taken from this and the
1990 annual report.

163 chariton (May 22,1991,12)
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established in the 1878 Act.

The partial no-fault property damage coverage, previded by the private
sector, is based on a schedule of typical accident situations. Under the Quebec
plan:

The driver who is at fault compensates the driver who is not at

fault for his vehicular damage. The driver who is at fault is

compensated for (their) losses only if (they) purchased voluntary

collision coverage. Drivers who are at fault will incur the loss of

a deductible if they have collision and will pay the entire cost if

they have no coverage...The property damage provisions eliminate

third-party compensation for vehicular damage. They provide

coverage for one’s own damages, depending on a simplified fault
determination process.'®*
This system contrasts that of the private tort jurisdictions where the driver
would have to bring a claim against the other’s insurance company if they were
not at fault in an accident. The premiums for property damage in Quebec are
based on the traditional criteria used by private insurers which include age, sex,
marital status, territory and so on.'®®

The bodily injury coverage provided by the Regie on the other hand is
based on a pure no-fault model. Compensation for bodily injury is thus paid to
victims regardless of fault according to a benefits schedule.'®® The premium

paid by each individual is determined according to the class of the vehicle

regardless of the risk imposed by the driver. Experience rating is not part of the

8 ontario, Slater (1986,apdx.12,2)
165 Ihid

16 Quebec, Automobile Insurance Act RSQ., January 1992,
sec.83.57.
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system. The only instrument used to reflect the driver’s record in the cost of
driving is the merit/demerit point system which is part of the process of issuing
licences. The difference in the amount paid by "good" and "bad” drivers is
minimal however.'®’

Over the years, the levels of compensation paid under the public plan
have been increased to take into account the rising costs of injuries, damage,
and the cost of living in general. Throughout this time as well, indemnification
amounts have been linked to the Industrial Composite in Quebec to further
ensure that compensation adequately reflects the costs incurred by accident
victims as inflation rises.

The present no-fault accident benefits scheme includes a range of
compensation similar to that offered by the proposed Ontario Road Ahead
package. The Quebec model has in fact served as an example upon which the
new Ontario no-fault benefits package is based.'®®

A primary pillar of the Quebec no-fault scheme is that viciims do not
have the right to sue for either economic or non-economic losses related to
bodily injuries. Instead, in cases where indiviguals feel that the standardized
chart outlining disability benefits has treated them inadequately, recourse to

various levels of appeal through Administrative Tribunals is available. The

1 gee: Boyer and Dionne (1987,181-182), Ontario, Slater
(1886,apdx.12,1), Devlin (1988,2), and Alberta, Wachowich
(v.2,1991,apdx.6,211).

18 gavage Interview (July 10,1992)
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"Commission des affairs sociales”, which is empowered by the Automobile
Insurance Act (s.56) to serve as a avenue of recourse, may change a decision
of the Regie. The decision of this body however, is final. The courts may only
become involved in cases where errors of law are deermed to have been made.
Furthermore, appeals must be made within one year following the
accident.'®

Those injured in an automobile accident receive 90% of their net
earnings under the benefit schedule which is subject to a maximum of
$42,000/year, and a minimum based on the current minimum wage in the
Province. Indemnity for part-time and unemployed victims is based similarly on
the level of pre-accident income, and on employability and the particular
qualifications of the individual respectively. For those not employed full-time
or unemployed who are responsible for the care of dependants, a schedule
ranging from $250/week for one dependant, to $340/week for four dependants
provides an addition level of compensation. Students in particular receive
varying levels of indemnification contingent upon their level of study.
Elementary students receive $3000/year lost, secondary students are entitled
to $5,500/year lost, and post-secondary students are paid $5,500/semester,
up to a maximum of $11,000/year. If a student is still unable to return to their
studies or hold employment after a scheduled period of completion, income is

then based on the Industrial Composite which at present is in the $25,000 per

¥ gee: Canadian Bar Association (1991,apdx.F), and Boyer and
Dionne (1987,184).
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annum range. For temporary disabilities, benefits cease after three years,
whereas those permanently disabled are entitled to compensation for life.

With regards to medical and rehabilitation benefits, no monetary limits
are imposed under the Act. Simply, any reimbursement of such expenses
incurred must be approved by the Regie, as must the rehabilitation programme
itself, if applicable. In addition, a lump sum payment of up to $100,000 may
be awarded for dismemberment.

If death occurs, either as an immediate result of an accident, or at a later
time due to injuries sustained in an accident, the victim, or beneficiary, is
entitled to compensation. Spouses of the deceased are eligible to receive a
payment of over $40,000 to a maximum of over $200,000,'7° depending on
age and income factors. Furthermore, dependants receive according to their
age, a minimum of just under $20,000 up to a maximum of over $36,000.
Parents of those without dependants receive almost $16,000 and funeral
expenses in general, are set at a maximum of just over $3000.

With regards to non-economic losses, the current maximum available is
$125,000 which covers pain and suffering, disfigurement, loss of enjoyment
of life and so on. The level of this award is determined by the Regie and not

by the courts as mentioned. As well it should be noted that, this maximum is

10 Tndexation accounts for the "almost" and “over" amounts.
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linked to the Consumer Price Index and is therefore increased annually.'”

! For an outline of the compensation package in Quebec, see:
Insurance Bureau of Canada, Facts (3991,28), Alberta, Wachowich

(1992,apdx.}, or Quebec, Automobile Insurance Act RSQ. January
1992,
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Manitoba

In 1930, the Province of Manitoba introduced the Highway Traffic Act.

Among the provisions of this legislation were those dealing with vzhicle
registration and licensing, weight and load regulation, vehicle speed, the rules
of the road and so on. Similar to those Highway Traffic Acts found in Ontario
and Quebec, the Manitoba legislation placed the onus of proof on the driver in
cases of injury caused by a motor vehicle (sec.58). As v;rell, with regards 10
personal liability, the requirement of proof of financial responsibility (ie.
certificate of insurance, bond, or deposit) was set out in this act under section

89.

Two years following the establishment of the Highway Traffic Act, the

Province proclaimed its first insurance act. The Manitoba Insurance Act'??
established the position of the Superintendent of Insurance and outlined its
powers and responsibilities (sec.3-19). These included: the licensing,
investigation, and inspection of insurers and their records, as well as the

requirement that an Annual Report of the Superintendent be produced at the

end of each year.

Provisions outlining the terms and structure of contracts of insurance
were also included in the Act, as was a special section (part Vll, sec.165-85)
which dealt specifically with automobile insurance. Within the automobile

insurance section, specific provisions formalized the relationship between the

2 Manitoba, Insurance Ast (1932, RSM. c.98, s.1)



84
insurer and the insured with regards to: liability (ie. of insurer to pay,
exceptions from liability and so on), minimurn liability coverage,'”® the
contents of the policy, the burden of proof of damage, and notice of accident.

Over a decade later in 1945, "Manitoba became the pioneer jurisdiction
in Canada to establish a Fund to compensate innocent victims of traffic
accidents where the offending driver was financially irresponsible and without
insurance”.’” The "Unsatisfied Judgement Fund” as it was called, was

supported financially through the payment of a fee, of not more than one dollar,

by each owner of a motor vehicle registered under the Highway Traffic Act.

In order to receive payment from this fund, the victim had to prove negligence
on the part of the driver said to be at fault.

I, 1947, compensation from the Fund was expanded to include cases
involving unidentified drivers, however this compensation was limited to the
personal injury portion of the losses. Then in 1965, the "Unsatisfied
Judgement Fund", was separated from the Highway Traffic Act, and an
individual act, The Unsatisfied Judgement Act, was set up in its place. No
major changes were made to any of the provisions of the Act in the process.

Auto insurance was not an issue again until the 1969 election campaign.

I3 section 180 required that at least $5,000 in bodily injury

and death coverage be included in the policy. Also, coverage for
accidents involving the death or injury of two or more people was
set at a minimum of $10,000. Property damage coverage had a
minimum of $1,000.

% Manitobz, Pawley (1970,21)
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Former Premier, Howard Pawley, has attributed the public’s increased interest
in the issue at the time to several problems that existed at the time. Among
them were:

...uninsured motor vehicles, delays in resolving claims, excessive

penalizing of certain classes of drivers, high adminisustive costs

resulting from a multiplicity of insurance companies, and

excessive earnings, not accruing to the benefit of victims of auto

accidents.'”®
Acting on an election promise, in 1969 the newly elected New Democratic
Government created the Manitoba Automobile Insurance Committee, chaired
by then Minister of Municipal Affairs, Howard Pawley. This Committee was
mandated 1o "...investigate the feasibility of instituting a program of public auto
insurance...™.V% In its report released in 1970, the Committee came to the
conclusion that the then tort-based, private system of motor vehicle accident
compensation, was "...inadequate, expensive, and confusing to the
public.”*?? In light of this conciusion, the Report recommended

a system combining "no-fault” insurance and Tort liability

insurance as being the best practical and immediate remedy to

overcome the deficiencies of the present system...(and that the

government) create a Crown corporation to administer the

Insurance Plan.'’®

Also included in the recommendations, was the imposition of an amount

5 pawley, (Article A,1991,2)
1% Bardua (February 24, 1992)
17 Manitoba, Pawley (1970,24)

1% Thid
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of compulsory bodily injury and property damage insurance for all licensed
Manitoba drivers. This compulsory basic insurance package, the Committee
noted, could be supplemented by additional coverage which the private sector
would have the opportunity to provide.

Immediately following the release of the Committee’s report, "(i)nsurance
agents, companies and the political opposition mounted a relentless campaign
to derail the recommendation (of public auto insurance).’’® This campaign
included: speeches, letter writing campaigns, pamphiets, meetings, advertising,
bumper stickers, door to door canvasing, presentations of briefs to legislative
committees and the like. On April 29th, 1970, a rally of about ten thousand
people was held on the steps of the Legislature to oppose the move towards
public auto insurance. Intense opposition carried on for weeks to the point
where uniformed guards were assigned to the committee proceedings, and on
occasion to the Minister responsible, and to the Premier.

Finally, after the closing of the committee meetings, in spite of the stiff

opposition, the Government introduced Bill 56, The Automobile Insurance Act,

which formally established the Manitoba Public Insurance Corporation. The
new corporation officially began operating in 1971, making it the second public
insurance corporation in Canada, the first being that of Saskatchewan which

was set up in 1945.'%

M pawley (Article A, 1991,2)

80 gee: Bardua (February 24, 1992)
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The only substantial revision to The_Automobile Insurance Act since its

inception has been the expansion of the MPIC into general lines of insurance
in 1975, which was followed by a move into the reinsurance market shortly
thereafter. As a result, the Act has since been called The Manitoba Public

Insurance Act. As was experienced in the mid-1980's by insurers in the

province of Ontario, MPIC investments in general lines and reinsurance abroad
resulted in substantial iosses. In light of this, the MPIC ceased all reinsurance
writing in 1987, however, due to the long-term nature of the claims, some
outstanding liabilities are still being paid today.'®’

The insurance crisis in the mid-1980's lead to a twenty-three percent
increase in premiums in 1988. It became apparent that the government would
have to investigate ways of controlling the cost of automobile insurance. The
response was the Kopstein Commission’®? of that same year. [n essence,
the mandate of the Commission was to find ways of reducing the costs of
"Autopac" (the automobile insurance division of the MPIC)}, and to establish
means of ensuring that insurance rates in the province were fair and equitable,

The primary recommendation of the Report, was for the MPIC to adopt
a pure no-fault system of compensation. As Kopstein noted "...there is a major

opportunity to reduce costs and improve benefits, both quite substantially.

! MPIC, Baker, Correspondence (July 24, 1992)

12 Manitoba, Kopstein, Report of the Autopac Review Commission
(1988)
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That opportunity lies in the adoption of pure no-fault accident benefits..."."™
However, this major recommendation, like many of the other smaller ones in
the Report, were not acted upan by the Conservative government newly
elected in 1938.

Although no-fault was not implemented, two relatively substantial
procedural changes proposed by Kopstein have since been implemented by the
Conservatives. The first was the requirement that rate increases proposed by
the MPIC be first approved by the Public Utilities Board. This has been done
each fall {since 1989}, at which time the MPIC applies for the Board's approval
of insurance rates for the upcoming insurance year commencing March 1st.
The second major amendment, effective in March of 1994, will be the adoption
of a staggered renewal system. Under this system, each motorist will have
their own renewal date unlike the current system in which ali drivers must
renew their insurance before the end of February deadline. In reference to this
change, Zdenka Baker of the MPIC notes: "The result is a more even
distribution of work for MPIC, as well as for our agents. It will also eliminate
the line-ups which are common around the annual renewal deadline."'?*

Another change in the direction of the MPIC, however not refated to any
suggestion put forth by the Kopstein Report, was the decision of the

government in July of 1890, to withdraw from general lines of insurance.

183 Manitoba, Kopstein (v.1,1988,2)

% Baker, Correspondence (July 24, 1992)
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Today, MPIC limits its insurance activities to the automobile portion of the
business, leaving general insurance to the private sector.'®®

At present, the issue of increased no-fault is again resurfacing in the
Province. The MPIC is currently pushing for a ten percent increase in premiums
at a time when inflation is less than two percent. This increase is attributed to
the recent rise in bodily injury claims which for the first time in the province’s
history, have surpassed the amount paid out in property damage claims. In
recent years, the number of bodily injury claims in relation to the number of
automobile accidents reported has increased from one in seventeen, to one in
nine. Claimants have come to realize in the past few years that they can sue
for non-pecuniary losses, in particular "whiplash" and "pain and suffering”,
which have increased in frequency substantially as a result. Proponents of the
pure and/or threshold no-fault option as proposed by Kopstein in 1988, claim
that the ten percent increase could have been avoided had a pure or threshold
model been adopted. Howard Pawley, Premier at tihe time Justice Kopstein
was commissioned to undertake the 1988 study has said simply, "(w}e should

have gone to no-fault".'%®

" Baker, Interview (July 28, 1992)

¥ pawley, Interview (July 21, 1992). Information regarding
the ten percent increase, and Public Utilities Board, was also
taken from this interview.
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The Current Model

The mcdel of auto insurance currently in place in the province of
Manitoba is essentially that which was implemented in 1971. From 1971 t0
the present, a basic, compulsory, automobile insurance package has been
provided by the government-run insurance corporation, the Manitoba Public
Insurance Corporation {MPIC). When the MPIC was established in 1971, rather
than sell insurance through its own offices, the government decided to maintain
the existing brokerage network. Still to this day. insurance can be purchased
through one of four hundred private brokers, who work on a commission basis
for MPIC. Regarding the relationship between the MPIC and the brokers, one
of the current Vice Presidents of the Corporation has noted:

You could probably distribute the (insurance} product much more

cheaply if you decided to do so through central government

offices however, the brokers offer a more personalized service

that customers appreciate. We get pretty good value out of our

brokers.®’

The organizational structure of the MPIC is similar to that of a private
corporation and could be classified as "quasi-public”’® in nature. A Board
oi wirectors, appointed by the government of the day, sets the broad policy
direction of the Corporation. Accountability to the government is maintained

through a direct reporting relationship of the Chairperson of the Board to the

Minister Responsible for the MPIC. The Corporation is described as being

18 Newton, Interview (February 24, 1992)

B 1hig
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*arms length” from direct political control. This is illustrated by the fact that
the executive, which is responsible for tne daily operation of the Corpcration,
has no direct reporting relationship with the Minister. Accountability of the
executive to the government is maintained indirectly by the power of the Board
to appoint and dismiss members of the executive. Finally, the Corporation is
regulated by the Public Utilities Board (PUB)} with regards to insurance rates.
Any proposed rate increase must be approved by the PUB. The government in
theory, does have the power to override a decision of the Public Utilities Board,
but if it chose to “pull rank" in this manner, it would do so at its "own
perii".1%

In terms of finances, the Corporation in 1990 had earned $304,624,000
in premiums against $352,316,000 in total expenses which resulted in an
underwriting loss of $47,692,000. When investment income is included in the
calculation however, the Corporation finished the year with a $9,864,000
surplus. In 1991, total earned revenues, inciuding investment income, rose to
$320.674,000. Total expenses increased by an even greater amount reaching
$372,207.000. As a result, the Corporation was left with a decreased profit
of $8,141,000 at the end of 1991. Being that the mandate of the MPIC, like
other government insurance corporations, is to run ata minimal surplus, it can
be said that both 1990 and 1991 were relatively good years financially for the

Corporation.

¥ Thid (February 24, 1992)
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When a policy holder is involved in an accident in the province of
Manitoba, they deal directly with MPIC. Details of the ciaim can be reported
over the phone, and the claimant can then bring the vehicle into one of
nineteen drive-in claims centres where an estimator assesses the damage. In
rural areas, travelling adjusters attend to claimants. If the damageis minor, the
process normally takes no more than fifteen 10 twenty minutes. Accidents
involving injury or liability claims on the other hand, require that the claimant
speak with an adjuster who then records the information regarding the
accident. It is the responsibility of the adjuster to process the claim and to
make sure that the claimant receives the compensation that they are entitled
to.

A very important role of the adjuster is 1o assess who was at fault in a
given accident. The determination of fault is important for three reasons: the
at-fault driver must pay a deductible, the driver not at fault may file a claim
against the at-fault driver through the courts for damages over and above those
offered by the no-fault benefits schedule, and the at-fault driver may be
required to pay increased licence levies to reflect their higher level of risk.
Victims of automobile accidents receive automatic no-fault benefits under the
compulsory plan, in addition to third party liability coverage. The former is
comprised of medical expenses, total and partial disability benefits, impairment,
death, and funeral expenses. The latter on the other hand, refers to benefits

which are available if the insured can prove the negligence of another driver.
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These benefits would be sought through the courts, and would be over and
above that available in the no-fault accident benefit package.'®

Under the current plan, medical benefits are limited to $700,000,
excluding the health insurance plan. In cases where the injured is partially
disabled, they are entitled to $75/week. Those injuries resulting in total
disability allow the victim to receive a minimum of $175/week, or 70% of their
gross earnings up to a maximum of $350/week. Minors and haomemakers
inflicted with partial disability receive their actual earnings or $75/week.
Minors and homemakers who are totally disabled as a result of an automobile
accident, are eligible for a payment of their actual earnings up to $175/week.
Finally, those who receive total impairment may be compensated an additional
amount limited to $20,000.

In accidents resulting in death, payment to a primary dependent, orto a
self-supporting spouse of a victim is $10,000. Secondary dependents receive
$2000. The amount given for those who die under the age of eighteen, and
those over eighteen years old without spouses or children, is also $2000. In
additicn to these indemnities, the amount awarded to cover funéral expenses
is $2500. The maximum payment available to a family under the present
accident benefits package has no limit.

Manitoba drivers also receive $200,000 worth of liability coverage,

1% Manitoba, Manitoba Public Insurance Corporation, Annual
Report (1991,5), Insurance Bureau of Canada, Facts (1991,29).
Manitoba has a tort system of contributory negligence similar to
that of Alberta which is explained in the next case study.
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$200,000C worth of uninsured moterist protection, and all-perils coverage which
is subject to a $350 deductible, as part of their basic package. Since access
to the courts is in no way restricted, victims also have the option to sue for
losses in addition to thos2 compensated under the no-fault package. These
losses include both pecuniary {monetary) losses such as lost income, and non-
pecuniary {non-monetary) losses like "pain and suffering”.

In addition, Manitoba drivers have the option of purchasing additional
coverage in supplement to the basic package provided by the MPIC. Optional
coverage such as increased liability coverage, or reduced all-perils deductibles,
can be purchased from either the MPIC or the private sector. Even though
motorists have the option of purchasing from either the private sector or the
government corporation, over ninety percent of this business is handled by
MPIC. 9!

In determining the rates that drivers will pay for insurance coverage, the
Province has imposed a standardized rate classification system. Insurance
premiums are based on geographic location, and the use and type of vehicle.
As well, in order to ensure that high risk drivers contribute more to the system,
" ..each driver pays on his/her driving licence, an assessment based upon
his/her driving record of violations and history of at-fault accidents”.'®?

Discriminatory variables such as age, sex, and marital status are not used.

91 Bardua (February 24, 19592,10)

192 pawley (Article B,1991,4)
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Alberta

Similar to the province of Manitoba, Alberta was somewhat slow in
introducing legislation regarding insurance and the use of automobiles. The
Alperta Insurance Act'®® was not adopted until 1926. As did the insurance
acts found in other Canadian jurisdictions at the time, the Alberta Act in short,
regulated the Industry in the province. Provisions under the Act established:
{he terms of contracts, licensing and the requirement of a deposit by insurance
companies, guidelines regarding solvency, and the office and duties of the
Superintendent of Insurance. A specific section regarding auto insurance was
later added in 1933 (c.57, s.4).

In following the lead set by the province of Ontario and others, Alberta,
in response to the 1930 Hodgins Report,'®* required that ali insurers provide
the Superintendent with "...a record of (their) automobile insurance premiums
and of {their) loss and experience costs in the province."”’5 The cost of this
requirement was to be borne by the insurers, as would the cost of maintaining
the Statistical Agency responsible for collating and presenting the data to the
Superintendent. The Agency at the time, as previously mentioned, was the
Canadian Underwriters Association. Today the Insurance Bureau of Canada

handles this responsibility for the Industry.

1% pniberta, Alberta Insurance Act (SA.,1926, c.31)

¥ ontario, Roval Commission on Automobile Insurance Premium
Rates (1930).

19 aAlberta, Alberta Insurance Act (RSA.,1970, 98(7))
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Years later in 1941, the Province passed the Vehicles and Traffic

Act'®®. Among tne provisions of this act were those which regulated: vehicle
licensing and registration, vehicle speed, the rules of the road, and the rights
of pedestrians. In addition, similar to that found in other Canadian jurisdictions
at the time, the Act established that the driver of a motor vehicle which caused
damage and/or injury had to prove that they were not negligent (94(1}). lttoo,
was a system of guiity until proven innocent. Finally. the Act required that the
driver of a motor vehicle provide proof of financial responsibility through either
» .a certificate of insurance, a bond, or a deposit of money or
securities..."."’

Little changed in the auto insurance policy field until the 1970's when
the Alberta Automobile Insurance Board (AAIB) was set up under the Alberta
Insurance Act. Bill 109 of 1971, gave the new Board the power to
"...investigate any matter it thinks fit respecting automobile insurance in
Alberta, including rates, benefits and the availability of automobile
insurance...".'®® Furthermore, under section 321.4 (1), the Bill required every
insurer to file their proposed rates with the Board for approval. The<e powers
were expanded in 1972 to include the requirement of insurers 10 have both

their rates and classification systems approved by the Board (s.8). It was r.ot

1971,

1% aAlberta, Vehicles and Traffic Act (SA., 1941, c.5)

197 1bid (s. 120)

19 alberta, An Act to Amend the Alberta Insurance Act (SA.
s.321.2, (2a))
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untii 1987, as has been mentioned, that Ontario established a regulatory body
with similar powers.

Another major change introduced in the 1971 amendment package was
tire establishment of limited no-fault first party accident benefits.’®® The
compulsory benefit package included limited wage indemnities, disability
benefits, and death benefits which hava been increased over time.
Nonetheless, the philosophy behind the creation of the limited no-fault
compensation package has remained the same throughout; the benefits are not
aimed at fully compensating accident victims but rather are designed to either
“tie over" a victim waiting for a2 court settlement, or pruvide some meagre
assistance to victims unable to receive compensation under the tort system.

The Province in 1972, made compulsory through an amendment to the
Alberta Insurance Act, a minimum of $35,000 in third party liability auto
insurance coverage for all drivers. This minimum was raised to $50,000 in
1974, to $100,000 in 1978, and has been at $200,000 since 1986.2°

Bill 72, The Alberta Insurance Amendment Act of 1977, added section

525.2 to the Alberta Insurance Act which dealt with unfair insurance practices.
This section gave the Superintendent the power to "...suspend or cancel the
certificate of authority or licence..." of an insurer which the Superintendent

believes to have engaged in an unfair insurance practice, ie. discrimination,

¥ Ibid (s.300.1)

*®  Insurance Bureau of Canada, 1950 Automobile Insurance
Experience... (1991,xvii)
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misrepresentation of information or misleading comments, or excessive delay
in settling claims. Also included in this bill was the provision of an avenue of
appeal for decisions made by the Superintendent regarding licence granting.
suspension, and revocation (s.513). This Appeal Board was given the authority
to either confirm the decision, order an issuance of the licence, cancel the
suspension or revocation, or vary the suspension imposed by the
Superintendent (s.513 (6}). The decision of the Appeal Board is subject to
further appeal before the courts.?®

The province of Alberta experienced its most drastic increase in
automobile insurance premiums in 1977, when the average rate rose by over
23%. Even after the double digit rate of inflation of the period is controlled for,
the increase was still 13%. The rate of increase dropped to just under 16% per
annum by 1980, or less than 1% in real dollar terms. Throughout the 1970's
and 1980’s the Province encountered a pendulum-like swing in rates which has
been attributed to the normal peaks and valleys of economic cycle. In general,
insurance claims are tied inversely to the economy. In essence, the more
money people have, the more they drive, and the more accidents they have.
This relationship is common to any jurisdiction although many consider the
degree of rate instability experienced in Alberta as being excessive.?*

As in the province of Ontario, Alberta was forced to cope with a

201 gee: Alberta, Annual Report of the Superintendent of

Insurance (1978,2)

M alberta, Wachowich (apdx.5,1991,2-3)
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substantial increase in the number and severity of bodily injury claims in the
mid to late 1980’s. This increase in the more costly portion of the insurance
product resulted in progressively poorer earned loss ratios for the Industry from
1986 to 1990.2°% Recognizing that premiums tend to lag two to three years
behind loss costs, it is possible that the losses of this period may lead to further
rate increases for Alberta motorists.

A 1988 amendment to the Alberta Automobile Insurance Act®®*

created the Alberta Insurance Council {AIC), which since it’s inception, has
been comprised of several other Industry Councils. In essence, the AIC is an
Industry self-regulating and co-ordinating body concerned with improving the
service of insurance as well as the image of the Industry. Following the 1988
ammendment, further provisions were added which empowered the
Superintendent to levy penalties against insurers who contravene sections of
the Alberta Insurance Act.?®® This authority was created in supplement to
those previously granted powers of licence suspension and revokation.

Due to the instability in automobile insurance premiums throughout the

1980's as mentioned, the Alberta Automobile Insurance Board in 1991,

than
IEBC,

® puring the 1980’s, the average liability claim size more
doubled. Again see: Alberta, Wachowich (apdx.6,1991,2) and
1990 Automobile Insurance Experience... (1991,264).

™ Alberta, Insurance Amendment Act (1988, s.21.2)

¥ Alberta, Insurance Amendment Act (1990, s.517)
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undertook a study to investigate the problem.”® The Wachowich Study,
named after Chairperson A.H. Wachowich, conducted a historical analysis of
premium levels, loss costs, and insurance coverage in the Province. As well,
the Study examined possible options aimed at reducing loss costs, ie. traffic
safety, seat belt laws, reducing drinking and driving, sanctions and so on.
Finally, a substantial portion of the Report was devoted to conducting a
comparative analysis of several compensation models including variations of no-
fault insurance. The purpose of this section was to determine the advantages
and disadvantages of possible reforms to the compensation system including
those related to loss costs as well as other social costs, coverage, efficiency,
premiums, and cost internalization.

The 1991 Study made several observations regarding the present

compensation system in the province of Alberta:

(1) Claimants with minor injuries are overcompensated on the tort

side of the system compared to other accident victims. (2)
Claimants with catastrophic injuries who have right of tort action

are undercompensated relative to other injured claimants. (3}
Frovisions under the no-fault benefits of the current system are
inadequate. {4) Claimants who are at fauit are undercompensated

for economic loss compared to those with tort claims. (5) In
either instance, payments were subject to delays.”®’

in light of these observations, the Study reccommended three options.

The first option suggested only modest tort and no-fault reform. The second

2 aAlperta, Wachowich A_ Study of Premium Stability _in

Compulsory Automobile Tnsurance (1821). Also see: Miller
(1991,28).

27 plberta, Alberta Automobile Insurance Board, (19%1,6)
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called for substantial increases in no-fault benefits, while again maintaining full
tort rights. The third option recommended more sweeping reform which
included the adoption of a threshold no-fault system similar to that of Ontario;
no-fault benefits in this last option simply mirrored those offered in Option 2.
The Report concluded that savings would be higher under a pure no-fault
scheme like that found in Quebec, however "...the pricing problem in Alberta
would be adequately met in the long-term by the implementation of either
Option 2 or Option 3."%%8

Both 1991, and 1992 have been poor years for the Industry in Alberta.
"There is no doubt that Alberta auto is a market in crisis...both auto and
property insurance resuits are worse than Ontario ever was at the warst of

times."2%®

in addition to the consistent rise in bodily injury claims costs,
floods, tornadoes, and a major hail storm in Calgary in recent years, have all
contributed to unusually high losses in the Industry.?™ To worsen the
situation, insurers kept rates low because of intense competition despite
increasing losses. The end result has been the present need for substantial rate
increases to recoup the losses experienced over the past couple of years.

The province of Alberta has kept a close eye on the situation in Ontario,

as Susan Steves, the Administrator to the Alberta Automobile Insurance Board,

¥ Alberta, Wachowich (v.1,1991,11)
X Wwelsh (1992,25)

1 See: Chalmers (June 15,1992), and Welsh (1992,25).
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has noted. She expects that the Province will likely "piggy-back” and follow
the lead of Ontario as it has sometimes done in the past.”'’ The problems
of increasing bodily injury claims, rising loss costs and these problems
described in the Wachowich Study, have been controlled under the new
threshold no-fault regime in Ontario. Being that Alberta is currently scrambling
to address these problems in its own back yard, it has shown some interest in
the Ontaric model, which incidentaily, received the best ranking in the
Wachowich Study comparative analysis.

In January of 1992, the Province announced that it would be conducting
hearings regarding the conclusions the 1991 Study.?'> Hovver, because
of a lack of public support for any major changes at the present time, and the
election looming in 1993, the Minister of Consumer and Corporate Affairs,
Dennis Anderson, announced that any plans for auto insurance reform were
being shelved for the time being.?*? It can therefore be said that the situation

will neither change nor improve in the near future.

The Current Model

There are approximately 100 private insurers vperating in the province

of Alberta in the automobile insurance industry. As in Ontario, the consumer

Al gteves, Interview (July 29, 1992)

212 Welsh (1992,25)

2 steves, Interview (July 29, 1992)
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has the option of buying the insurance product directly from a company
through one of its agents, or indirectly through brokers licensed to sell
insurance on behalf of 8 number of different companies. Also as in Ontario,
those individuals unable to find insurance in the regular market have the option
of purchasing coverage through the Facility Association, the residual market.
Insurance rates in both the regular and the residual market are determined
according to the traditional classification criteria including territory, driving
record, type and use of vehicle, age, sex, and marital status.

The total automobile insurance industry in Alberta earned $809,208,396
in premiums in 1990 which accounted for approximately 11% of the total
private Canadian market. Ciaims and adjustment expenses offset earned
premiums leaving the Industry with a 100% earned loss ratio for the year.2'*
When investment income, estimated at about 12% is included, and operating
costs, which fall in the 26% range,?'® are subtracted from the total, the
Industry finished 1990 "in the red". As mentioned previously, the financial
situation of the auto insurance industry in particular, and the total insurance
industry in general, did not improve in 1991, The persistent rising number and

cost of bodily injury claims, in addition to several extremely costly natural

R

ye

% Insurance Bureau of Canada, 1990 2utomobile Insurance

Experience... ("The Green Book"), (1591,264)

" see: Chalmers (June 15,1992). Note that investment income

and operating costs are given as a percentage of earned premiums.
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"catastrophes”, have contributed greatly to recent Industry financial woes.*'*
Over the past few decades, the Industry has become increasingly
regulated. The Office of the Superintendent, since the inception of the

Insurance Act in 1926, has had a presence in the auto insurance industry, one

that has become progressively intrusive, especially in recent years. Insurers
must provide the Superintendent with data regarding premiums, experience,

and loss costs among other things, from which the Office compiles and

publishes the Annual Report of the Superintendent of Insurance. As well, the
Superintendent conducts inspections of the provincial head offices of each
insurer on an annual basis. Furthermore, alleged unfair insurance practices are
investigated by the Office of the Superintendent, from which the
Superintendent has the authority to suspend, or revoke the licence of any given
insurer, or impose a penalty if deemed necessary.

Since 1971, the Industry has been further regulated by an additional
body, the Alberta Insurance Board. Insurers in the Province must have any
proposed alterations regarding their classification systems or increases in their
rating structures first approved by the Board. The Board conducts research
used for recommendations to the government of the day regarding auto
insurance reform, and it receives, investigates, and responds to consumer

inquiries and complaints regarding "inequitable rules and practices" within the

N gee: Welsh (1992,25), and Chalmers (June 15,1992).



105

auto insurance industry.?"’

A relatively recent innovation has been the establishment of the Alberta
Insurance Council. Unlike the Office of the Superintendent, and the Automobile
Insurance Board, the Council is a private, Industry-run, self-regulating body.
The organization is however, entrenched in legislation under section 21.2 of the
Insurance Act. This body serves an important co-ordinating function in the
Industry. Furthermore, the AIC has taken over the responsibility of issuing
licences, or "Certificates of Authority” as they are called. The AIC, like the
AAIB, conducts investigations into consumer complaints, for each of which it

establishes a file.?'®

The Council also has its own mechanism for taking
disciplinary action. Any decision made by the Council in this regard can be
appealed to the Office of the Superintendent.
In terms of compensation, Michael Trebilcock and Bruce Chapman
describe the present system as the following:
In Alberta automobile accidents are governed by the general tort
principles of common law with some statutory modifications. [n
addition to this, there is a scheme of modest no-fault benefits as
provided under the Insurance Act. It is this combination to which
we refer when we describe the Alberta system for accidents as a
maximum tort, minimum no-fault scheme.?"®

Under tort law, the victim of an automobile accident must prove that

A7 Alberta, Alberta Automobile Insurance Board, (1991,4)

2% In 1990, thirty new files were opened. See: Alberta, Annual
Report 1990 (AIC, 1991,apdx.E)

~_ * Alberta, Wachowich (v.2,1991,apdx.6,c.2,23). Maximum tort,
minimun no-fault is the same as "add-on" no-fault.
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someone else was at fault, or in other words, that someone else’s negligence
caused the accident which in turn, caused injury and/or damage. The victim
is only entitled to compensation to the degree that their own negligence did not
contribute to the accident.??® |[f either their own negligence caused the
accident, or if they are unable to prove that another individual was at fault,
then they are not eligible for tort remedy through the courts.

in order to ensure that a victim not at fault receives full compensation,
thereby returning them as close as possible to their pre-accident position, both
economic and non-economic losses may be sued for.??' In this way, in
theory, the victim can become "whole" again. The current minimum of third
party liability coverage that Alberta motorists must purchase is $200,000.%%?
By making this amount compulsary, there is less of a chance that victims will
be denied full compensation as a result of accidents involving uninsured or
underinsured drivers.

In addition to the right to tort remedy through the courts, victims of

automobile accidents, since a 1971 amendment to the lnsurance Act, have

20 This is known as contributory negligence as explained in
Chapter One.

2l The only limit imposed on the recovery of non-pecuniary
losses is that which was established by the "Trilogy of Cases"
which were held before the Supreme Court of Canada in 1978. The
maximum established at that time was $100,000, which has now been
increased to $225,000 as a result of indexation.

22 Both the AIC, and the 3AIB have recommended that this
minimum be raised to $300,000. See: Chalmers (June 15,1992), and
Alberta, Wachowich (v.1,1991,7).
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been eligible for limited first-party, no-fault accident benefits. These benefits,
unlike those available through the courts, are outlined in a pre-determined
schedule, and are available to all victims of auto accidents, regardless of fault.
Benefits received under the no-fault scheme are deducted from any tort award
later received by the victim.

Included in the accident benefit packagc is a disability income
replacement of 80% of the victim's gross wages which has a minimum of
$50/week, and is capped at $150/week maximum {for 104 weeks}),2?
Unpaid homemakers are eligible for a $50/week benefit, again for a 104 week
period. As can be seen here, the wage replacement benefits. do not fuily
compensate the victim. Some form of tort settlement would be necessary for
full compensation to be realized.

Several other areas of coverage are provided under the benefit package.
Among these is a partial coverage o medical expenses incurred as a result of
an auto accident. These benefits are capped at $5000 which includes any
costs related to rehabilitation, but excludes payments received from
government medical or hospital plans. Since 1988, victims are also eligible to
receive up to $500 for chiropractic services. In addition, the no-fault plan
provides death and funeral benefits. For the death of a primary wage earner,

dependents receive $5000, plus an addition $1000 for each dependent after

* For a description of the Alberta accident benefit package,
see: Canadian Bar Association, (1991,apdx.C), Alberta, Wachowich
(v.2,1991,apdx.6,c.2,28-30), and Insurance Bureau of Canada, Facts
1990 (1991,28-9).



108

the first, plus 1% of the original sum per week for 104 weeks. Funeral

expenses are capped at $1000.
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CHAPTER FOUR

COMPARATIVE CASE ANALYSIS

As mentioned previously, the framework for comparison empioyed in this
chapter will consist of the following criteria: affordability, efficiency,
compensation, rate-making methodology, and management of financial
resources. Furthermore, some attention will be given to possible intervening

variables which might have some impact on the data presented.

Atfordability

It can be said with some certainty, that the most salient issue related to
automobile insurance for the bulk of motorists, is affordability. When the
average motorist thinks of affordability, they do so in "micro" terms, ie. the
cost of iheir own insurance premium. To compare this variable, insurance
premiums, across jurisdictions is a very difficult task. Of still greater concern
is whether or not this data, if obtainable, can be deemed comparable? There
are so many idiosyncrasies which are unique to each jurisdiction, that many
view such comparisons as having little or no explanatory value.??

The approach of this paper is not one of complete acceptance of the
validity of such comparative rate analyses, nor is it one of absolute dismissal
of their worth. Some rough generalizations can be made from these

comparative studies, however caution must be used.

! Herries, Interview. (August 10, 1992)
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A comparative analysis of average rates was conducted by an Ontario
Legis!ative Committee in 1986 which found the Ontario average premium to be
49% higher than that of Manitoba.**® A 1988 comparison found similar
results.??® In the province of Ontario, the government claimed that without
the introduction of threshold no-fault in 1990, rates would have increased by
30-35% to cover Industry losses. Because of the OMPP, rates instead rose
between O and 8%.%%’

From these comparisons some very general conclusions can be made.
In reference to the first of the two, being that Manitoba was and stili is a public
add-on" no-fault jurisdiction, and that Ontario was at the time of the 1986 and
1988 studies, a primarily tort-based or "add-on" no-fault, private jurisdiction,
the two can be considered somewhat comparablie. The type of compensation
system, that being primarily tort-based, or "add-on” no-fauit, acts as a control
variable in the relationship which thus allows for the impact of ownership
{public versus private)} on insurance rates to be tested. As well, the additional

evidence of similar results in two other public jurisdictions, British Columbia and

25 gee: Gajerski (1991,23). Ontario’s average premium was just
under 28% higher than British Columbia‘s, however the claims
frequency rate in British Columbia was 22% higher than that of
Cntario. Tt should be noted that in the three western public
automobile insurance jurisdictions, drivers with at-fault accidents
or moving violations pay additional assessments on their driver’s
licences rather than pay increased insurance premiums. See: Pawley
(Article B,1991,4).

26 Ipid

27 plberta, Wachowich (v.2,1991,193)
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Saskatchewan, further strengthen the validity of the comparison. The reliability
of the data is backed by the fact that rate levels were reported in the 1986 and
1988 comparisons which were conducted by two different organizations. In
the final analysis, it would appear from these results, that public ownership has
the ability to offer a substantial reduction in premiums.

The pre/post threshold no-fault comparison in Ontario as well provides
some useful data. This analysis showed a 27-35% reduction in premiums as
a result of threshold no-fault. Being that this comparison was done within a
single jurisdiction, the impact of no-fault could be measured with a fair degree
of precision. The 1991 Wachowich Study in Alberta concluded that
"(a)ccording to these figures the new threshold system is very much more
effective in reducing premium costs {than the primarily tort-based or add-on no-
fault system)".?%®

Although the level of premiums may be one indication of how affordable
a given system of automobile insurance is, it is certainly not the only one.
Premiums, like the level of company profit or loss, are dependent upon the
actual cost of maintaining the system. In "macro” terms, if the system is
expensive to run then either high premiums, poor co:porate bottom lines, or
both will reflect this reality. The opposite is of course true of an inexpensive

system. The costs of an automobile insurance system can be broken into two

main sources: the cost of administering the system, and the cost of

2 Alberta, Wachowich (v.2,1991,193)
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compensating accident victims. If one wishes to reduce premiums, increase
profits, or both, they must decrease the cost of either or both of these
(administration and compensation), sources.

In general, studies which have compared the public and private
ownership models, have concluded that the public model is less costly to
administer. The degree to which savings can be achieved however, has been
a topic of some debate. Rose Ann Devlin in her cost-benefit analysis of the
Quebec model concluded that the establishment of a public corporation to
administer the bodily injury portion of automobile insurance in the Province
accounted for a 14% reduction in costs.??® Fluet and Lebreve in their study
of Quebec before and after the introduction of public no-fault, concluded that
the relative cost of insurance fell from $1.63 per dollar of compensation to
$1.13 following the reforms.?*® This decrease is related to the introduction
of both the Regie and no-fault, none the less, Fluet and Lebreve’s numbers
concur roughly with those of Devlin if the impact of no-fault is controlled.

The 1978 Select Committee report in Ontario concluded that the public
corporations of Saskatchewan and Manitoba were almost 20% less costly to

administer than the Ontario system.?®! In contrast, Justice Osborne in his

2% pevlin (1988,257)
20 pluet and Lebreve (1986,17)
B! ontario, Singer and Breithaupt (1978,94). The spread was

said to be smaller between British Columbia and Ontario, however no
specific amount was indicated.
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1988 study, concluded that the savings of public ownership would be no more
than 7%. In making this statement, he pointed also to a submission made by
Lawrence Booth to the Inquiry, which quoted an 8% reduction in costs. Not
specifying an amount, Harry Glasbeek in his 1991 article stated that
“(i)nevitably, at any given level of benefits, public insurance will be less costly
than private.?*?

Despite the discrepancies in the literature regarding the amount of
savings realized by public ownership, most agree as to the reasons why the
public model is less costly to administer. It is often pointed cut that the
"economies of scale” achieved by a public corporation allow for considerable
savings relatecd to the streamlining of processes, and the simplification of
information and communication systems. As well, because of the public
corporation’s monopoly position, it does not have to spend money on costly
advertising to improve its market positior;, although some public relations
expenses do exist. And finally, public corporations reroute profits backinto the
system which further reduces the cost of insurance.?®®

Being that ownership is not related to compensation, the public versus

private automobile insurance debate has not included this variable. The

32 Glasbeek (1991,75)
3 gee: Woods, Gordon (1978,76), Ontario, Osborne
(v,1,1988,677,703), Pawley {(Article A,1991,3-5), Oontario, Singer
and Breithaupt (1978), Glasbeek (1991,75), and Fluet and Lebreve
(1986,18) . Also see: Chapter One, "Government Presence in the
Industry".
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instrument, be it public or private, used to distribute auto insurance is in fact
irrelevant when considering the cost of compensation. Rather, it is the system
which determines the ievel of compensation for accident victims that must be
examined in this context. The tort/no-fault debate is one which consumes this
question of the cost of compensation.

The majority of the literature and commissioned studies which have
examined the tort/fault debate, especially in recent years, have agreed that the
no-fault model provides substantial savings over the traditional tort system.
These savings relate back to the two basic costs in automobile insurance
mentioned earlier, the cost of administering the system, and the cost of
compensating accident victims.

The high cost of litigation under the tort system has been cited by many
as being an inherent deficiency of the system. The Wachowich Study in
Alberta found that claimants’ legal expenses account for an estimated 10 to
15% of liability premiums in tort-based auto insurance jurisdictions in Canada.
The Study also noted that the tort system consumes "...roughly 40% of the
civil trial time spent by courts of general jurisdiction, and 17% of civil and
criminal judicial resources".®® Also in 1991, a Git_. and Mail artcle
estimated that over 30% of bodily injury claims payments went 16 cover legal
costs before the introductior: of no-fault in Ontario alone; over $500 million in

1989. The article further noted that if the right to sue was restored in that

B4 plperta, Wachowich (v.2,1991,212). Also see: Ontario, Leal
(1973,15) .
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province, premiums would increase by 15%.%°°

Earlier studies have come to relatively similar conclusions regarding the
high cost of the tort litigation process. Devlin, in her 1988 study found that
the elimination of the right to sue in Quebec resulted in a 10% savings.?*®
Judge Kopstein of Manitoba, 2lso in 1988, pointed to a 17% savings by
eliminating the right to sue.”®” The 1986 Slater Report of Ontario claimed
that "{m)ore than 50 cents of every premium dollar is absorbed in the
administration and legal costs of running the {tort) system".?*® The 1978
Singer and Breithaupt Report in Ontario stated that legal costs generally
consume about 15% of the victim’s recovery.?®® Finally, several years earlier
in 1973, a Royal Commission in British Columbia claimed that $1.60 is required
in order to compensate the victim $1.00 under the tort system.?*°

Witk regards to compensation, the tort system is again very expensive.

Despite the 1978 Supreme Court of Canada decision to cap tort settlements at

¥ Globe and Mail (Feb.21,1991,A16). Gunn (1990,32) claimed
that as much as $720 million (or $120 per Ontario motorist) went to
the legal system in 1989.

% pevlin (1988,257)
37 cleverley (Feb.24,1992,A7)

** ontario, Slater (1986,100). Also see: Ontario, Leal
(1972,15).

239

Ontario, Singer and Breithaupt (1978,58)

¥ see: Ontario, Osborne (1988,319). The Woolton Commission
of 1968 quoted the same statistic, see: British Columbia, Woolton
(1968,405) .
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$100,000, now at $225,000°' as a result of inflation indexing,

compensation remains a considerable financial drain on the system. in addition,
the relatively recent phenomena of rising bodily injury claims costs has, as
discussed earlier, contributed to what has been coined “"the insurance
crisis".2*? Under the no-fault regimes, this costly portion of insurance claims
can be held under control. This can be done either by eliminating third party
court actions as in the pure no-fault regime in Quebec since 1978, or by
restricting the right to sue to the less numerous, more serious claims, as
Ontario’s threshold no-fault system has done since its recent inception in 1990.
Tort-based jurisdictions such as Alberta and Manitoba however, have placed no
restriction on the right to sue, and have as a result, experienced massive
increases in claims settlement costs.

The combination of the high cost of litigation and compensation under
the tort system has been reflected in recent statistics in Canada. The earned
loss ratios of 75-80% in Ontario and Quebec, which both have variations of no-
fault, compared to the 100% and above ratios for the primarily tort-based
jurisdictions of Alberta and Manitoba, are certainly solid, recent, and relevant
evidence of the higher cost of the tort system relative to the no-fault option.
Most striking has the tremendous metamorphous which has taken place in

Ontario since the introduction of threshold no-fault {(see Appendix Three). In

A gee: Supreme Court of Canada, "Trilogy of Cases" (1978)

22 gee earlier discussions in the case studies. The major
increase in bodily injury claims began in the mid-1980’s.
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this province, as mentioned earlier, the earned loss ratio fell from 100% to
80%, and to an estimated 76% in a period of only two years. This is perhaps
the most convincing example of the potential to reduce costs under the no-fauit
model.

In contrast to these statistics, and the majority of the literature and
commissioned studies which have agreed that the no-fault modeil is a
considerably more affordable option than that of tort-based automobile
insurance, Ontario’s Justice Osborne in his 1988 report expressed the view
that a move to no-fault insurance would result in only a very minimal savings.
The report cited a meagre 5% cost reduction, however it should be noted that
Justice Osborne neglected to include the cost of iegal representation in his
calculation. Eric Endicott, a senior policy advisor for the Ontario Automobile
Insurance Review has pointed to Osborne’s conclusions regarding no-fault as
being "...the one area that is very unsatisfactory in the report". Most would
agree that ,awyers are certainly a cost of the tort system that cannot be
ignored in such calculations.?*?

Another relatively recent piece which has contradicted the majority
opinion has been the 1989 Atkinson and Nigol article. The authors here
concluded that "...(nJo one has so far been able to provide a convincing

argument and, as a result, no-fault remains a deficient policy instrument”.2*

3 Endicott, Interview. (July 10,1992).

*“ Atkinson and Nigel (1989,125)
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Atkinson and Nigol appear to have arrived at this conclusion after having
consulted only a few sources which have attempted 1o evaluate the tort and
no-fault options in a comparative context. Granted, this is a paper concerned
more with political theory than with policy evaluation and comparative analysis,
nonetheless the fact remains that their conclusions are based on insufficient
evidence.

Notwithstanding the few who dispute the statistics and contradict the
consensus found in the majority of the literature, it can be said that the no-fauit
option has been proven, in theory and in practice, as being a less costly
alternative to the traditional tort system. Certainly the long-standing desire of
the automobile insurance industry to replace tort with no-fault is in itself
testament of this fact. It would be ludicrous to think for a second that insurers
would push for a system that would increase rather than decrease their costs.
Insurers, like consumers, would benefit from a system that is affordable.

in conclusion, upon analyzing both the quantitative and qualitative data
regarding public versus private ownership, and tort versus no-fault
compensation in terms of affordability, it is apparent that the cost of
administering automobile insurance, and the cost of compensating accident
victims, can best be reduced by implementing a system of public no-fault

insurance.



119
Efficizncy

The degree to which an automobile insurance system is affordable is
partially contingent upon how efficient that given system is. The existence of
inefficiency leads te higher overall administrative costs. Also affected by
efficiency is consumer service. If an automobile insurance system is efficient,
it will demonstrate the ability to return a maximum amount of the premium
dollar to its customers, in addition to-the capacity to settle claims in a
expeditious manner.

In the previous section, the overall cost of administering the various
systems was considered. The total cost of administration in the auto insurance
industry includes claims adjusting costs (which under tort regimes would
include litigation related expenses) and operating costs.?*® In this section,
operating costs (relative to premiums earned}, will be examined separately as
they are considered by most to be an accurate reflection of efficiency. This
criterion will be compared across the four jurisdictions of this comparative
analysis.

The second and third measures of efficiency, as mentioned, relate to
customer service. The percentage of earned premiums returned to policy
holders by way of claims paid out will be compared across jurisdictions, and the
average time lapse between the occurrence of an accident, and full

compensation, will be examined in a general context according to the data

5 The term "total expenses" includes both claims and adjusting
expenses and operating costs.
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accumulated in previous studies.

A substantial degree of variance between the jurisdictions exists with
regards to operating costs (see Appendix Four). Studies conducted by the
Insurance Bureau of Canada have shown that the operating costs of Ontario’s
privately administered, threshold no-fault system to be in the 22% range.**°
In the province of Quebec, the publicly-run Regie has in recent years, posted
operating cost rates of about 25%.%*” The Manitoba Public Insurance
Corporation in contrast, generally reports operating costs in the 15-16%
range.?*® The private insurers of Alberta whom operate under a primarily
tort-based system, have shown operating costs of about 26%.**° Finally, the
Canadian average of all private insurers, according to Insurance Bureau of
Canada surveys, fluctuated within the 24-26% range between 1986 and
1990.%°

In light of these numbers some conclusions can be made. Although one
might hasten to attribute the difference in operating costs between Ontario and

Alberta to no-fault insurance, it should be known that Ontario’s rate of 22%

%5 Thsurance Bureau of Canada, Ontarioc Automobile Survey...1991
(June 1992,2).

247 Quebec, Regie rapport annual:1991 (1992,tableau 3.1). Note:
operating cost data was not available for privately owned insurers
in Quebec.

248 Manitoba, MPIC, Annual Report:1991 (February,1992,3)

2% chalmers (June 15, 1992)

%0 Tnsurance Bureau of Canada, 1990 Analysis... (November 8,
1991)
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was approximately that before the introduction of no-fault in 1980.%*' In
fact, this rate has increased slightly since no-fault, however the difference is
almost negligible. As has been mentioned, operating costs are separate from
claims and claims related expenses, therefore the system which determines
compensation, be it tort-based or no-fault, is for the most part irrelevant when
considering operating costs.

The distribution system on the other hand, is of great significance in
terms of operating costs. The cost of distributing the insurance product is
reflected in the operating costs of the system. Comparisons have consistently
shown that the public insurance corporations of the western provinces operate
at a lower cost than private sector insurance companies in Canada. The
province of Manitoba, which is usually in the middle range between
Saskatchewan and British Columbia in terms of costs, revenues and so on, is
shown here to be operating at a 7-10% lower rate when compared to Ontario,
Alberta, and the Canadian private industry average. The reason for the lower
operating costs in Manitoba and the other two western public corporations is
the advantage of the "economies of scale” and the streamlining of processes,
information, and communication systems under a single corporaticin as
explained earlier.

In sharp contrast to the consistently demonstrated efficiency of western

public corporations, the Regie of the province of Quebec, has posted (equally

3! Insurance Bureau of Canada, Policy Year Operating Results
(1989, 5)
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consistent), high operating cost levels. On the surface, this contradiction may
appear to disrepute any claim that public automobile insurance corporations
have lower operating costs than do private sector companies. In defence of the
Regie however, the fact that the province of Quebec is a mixed system of
public and private ownership would likely have some impact on the cost of
running the public corporation. In the western provinces, the government need
only conduct its own insurance business; one system means savings. The
Quebec model is in essence, two models in one. This mixed ownership model
would demand a greater degree of liaising an the part of the public corporation
than would be necessary if one public corporation were to provide almost all
of the automobile insurance. These additional liaising functions would require
greater human and financial resources, both of which increase operating costs.
Aside from this explanation, no other seems readily apparent for such a
consistently high rate.??

From the operating costs given in each of the four jurisdictions, it
appears as though publicly owned automobile insurance corporations have the
potential to operate at a lower cost (the difference of which is less than 10%])

than do their privately owned counterparts. However, this potential is reduced,

X2 A short term increase in operating costs could perhaps be
attributed to poor management or other temporary factors. The long
term trend however, is puzzling in that it contradicts the other
studies which have compared public and private ownership. If
anything, one might conclude that mixed ownership appears to

provide no reduction in operating costs over complete private
ownership.
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and even eliminated when a mixed public/private approach is taken. The
question of tort or no-fault compensation on the other hand, is irrelevant when
looking at operating costs.

A second measure of efficiency, "premiums returned to the consumer”,
has received some attention as well. Unlike operating costs, both the public
versus private, and the tort/no-fault debate have used this criterion as an
instrument for comparison.

With regards to the province of Ontario, although no percentages have
been presented in the literature, some conclusions can be made indirectly from
other statistics. In light of the 1990 and 1991 net profit levels of over $1/2
billion, and near $3/4 billion*>® respectively, in contrast to the 1989 {(pre-
threshold no-fault) loss of $200 million,*®* it can be said that the potential
certainly exists for some degree of premium return. Despite this potential
however, being that the earned loss ratio dropped by 24% (from 100% to
76%) during the period between 1989 and 1891, without a commensurate
reduction in premiums, it is obvious that Ontario automobile insurance
consumers are paying in much more than they are taking out.?%®

Notwithstanding this minimal return to the consumer, these numbers have

33 Insurance Bureav of Canada, 1990 Automobile Insurance

Experience (1990,271), and Ontario Auvtomobile Survey... (1992,3)
% Charlton (May 22,1991,9)

3 gee: Charlton (May 22,1991,9).
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shown rather effectively, that threshold no-fault indeed has the potential™®
to return a greater percentage of premiums to the consumer.*’

In the province of Quebec, the introduction of pure no-fault, and the
government take-over of bodily injury coverage brought savings to both the
consumer and the Industry alike. In the period immediately following the
reforms, the Quebec motorists paid $1.50 for a $1.00 in compensation
compared to the previous $1.74 cost.?*®

Contrary to what most would believe, the private industry has also
benefited substantially over the years from the 1978 reforms. The reason for
this is two-fold; one, the Regie in 1978, took over the more costly portion of
automobile insurance leaving the private sector with the less expensive lines,
and two, no-fault insurance eliminated the right to sue in the Provirce which
further reduced Industry costs in the long-term. The long-term is emphasized
here because in the years immediately preceding the 1278 reforms, the
Industry experienced earned loss ratios as low as 53% which actually rose after
the introduction of public no-fault. With an earned loss ratio of only 59%

nonetheless, it seems obvious that the Industry was not returning enough of

3 The potential exists however, it is up to the distributor

of the insurance to determine how much of the savings realized
under no-fault are returned to the consumer.

7 phe statistics are taken from: Insurance Bureau of Canada,

Automobile Insurance Experience... (1991,271), and Insurance Bureau
of Canada, Ontario Automobile Survey Results (June 1,1992,3).

2% pluet and Lebreve (1986,11)
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the insurance premium to the consumer prior 1o the amendments.

In recent years, the private companies in Quebec have posted earned
loss ratios of approximately 75%:; still the lowest in the country. Since they,
like the private insurers in Ontario, have shown substantial profits as a result
of low earned loss ratios, it is not likely that they have chosen to return much
to the consumer either. Certainly the claims/claims adjusting levels do not
indicate directly the amount of money returned to the consumer. However,
unless the private insurers received an abnormally low return on their

investments,2%°

and experienced extremely high operating costs, the
conclusion that not much was returned to the consumer can be made with
some certainty.

The Regie on the other hand, having experienced earned loss ratios of
83% and 75% in 1990 and 1991 respectively, returned its net profits to its
policy holders. lllustrative of this fact, was the 11% reduction in premiums in
1991 as a result of consistent net profits.25°

In comparison to the private insurers of Ontario and Quebec, the

Manitoba Public Insurance Corporation operates annually at a loss {paying out

more in claims than it takes in) before investment income which is then

*® Return on investment was reportedly 15% in 1986. See: Fluet
and Lebreve (1986,9). However, no new data is readily available.

¥ cCharlton (May 22,1991)
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funnelled back into the system.?®’ Being that operating costs in Manitoba are
actually less than investment income, the MPIC is able to pay out more money
in claims than it receives in premiums, while still realizing a profit. The
Corporation in fact reported that in 1991, Manitoba drivers received 1.02 for
every $1.00 paid in premiums.

The province of Alberta has experienced earned loss ratios of 100% and
more in recent years, which would indicate that insurers in that province are
returning at least close to a maximum amount allowable under their system.
However, inefficiencies such as the higher operating costs of their private
distribution system, and the exorbitant costs related to the litigation process
there do not allow for the potential for return realized in Ontario, Quebec, and
Manitoba.

It is evident from the experience of these jurisdictions in recent years,
that the public ownership model has the ability to return a greater percentage
of the premium dollar to the consumer than does private model,?®? and that

both the threshold and the pure no-fault model*®® as well have shown the

¥l If not back to the consumer directly, the money may be used
to benefit Manitobans indirectly through road safety and education
initiatives.

¥ see: Woods, Gordon (1978,77), Glasbeek (1991,75), and
Osborne (v.1,1988,703). Osborne admitted that the public model has
the potential to return a greater percentage of premiums to the
consumer, but claimed that the difference is not very substantial.

¥ see: Ontaric, Osborne (v.1,1988,319,456), Canada, Belobaba
(1983,77), Ontario, Slater (1986,99), Alberta, Wachowich (1991,46),
Glasbeek (1991,74), and British Columbia, McCarthy (1983,79).
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potential to do t:iz same. For the latter, whether the savings realized under no-
fauit are actually passed on to the consumer, as has been mentioned, depends
on whether the insurer decides to do so. The alternative, which has been the
case in both Ontario and Quebec, is that these savings are simply translated
into increased Industry profits.

The third and final measure of efficiency to be used here is the length of
time lapse between the occurrence of an automobile accident, and the time
when full compensation is received. There apparently exists no mention of the
ability of either the public or the private sector’s ability to compensate victims
in an more or less expeditious manner. The question of ownership in terms of
the time required to compensate automobile accident victims seems irrelevant.
With regards to tort and no-fault however, there has been considerable
attention given to this variable.

Studies have consistently pointed to extreme delay under the tort system
with regards to compensation. The Woolton Commission of British Columbia,
in commenting on the then private tort system in 1968 stated that:

{T)he present system is cumbersome and slow. Prompt paymenrts

of compensation for personal injuries are extraordinary indeed.

And delays of several years before final payment, or determination

that no payment is due are common, especially in metropolitan

areas. The backlog of automobile personal injury cases presents

a serious community problem of delay in the courts, affecting

other kinds of cases as well. And often justice delayed is justice
denied.2%

*¥ British Columbia, Woolton (1968,506)
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Years later in this same province, a second Royal Commission came to
similar conclusions regarding delay under the tort system, claiming that for
serious injuries, compensation was often delayed three or more years. The
Study cited the burden of proving fault as being a primary factor.

Delays are inherent in the fault system because compensation is

not provided automatically when it is needed, but only after

liability is determined.?®®

Numerous studies and articles make reference to this problem of delay
under the tort system. The Slater report of Ontario in 1986 claimed that cases
often take from as much as two to thirteen years to settle.’®® Belobaba in
his study for the federal government, referred to the delay as "monumental”,
asserting that lawsuits consume "...not just days or months, but years™. He
compared this to the experience in New Zealand which operates under a
publicly owned, pure no-fault regime where the average time period between
the submissionr of a claim, and compensation paid, is just twelve days.?"’

The Fluet and Lebreve study in Quebec claimed that 65% of claimants
under the former tort regime, had not reczived compensation after six months.

This number was reduced to 4% following the introduction of no-fault.?*®

The Ontario Select Committee in 1378 contrasted the tort and no-fault system

nine

%5 British Columbia, McCarthy (1983,71)
% ontario, Slater (1986,99)

%7 canada, Belobaba (1983,76). The Report noted that seven to
years for settlement under the tort system is not uncommon.

% Fluet and Lebreve (1986,17). Also see: Devlin (1988,74),

and Alberta, Wachowich (1991,214).
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in terms of time taken to compensate accident victims:

In addition to the uncertainty associated with determining liability

is the delay that is involved in a fault system, particularly when

claims go to court. In contrast, a no-fault system dispenses with

disputes about fault and enables instalment payments to be

started promptly, with direct payments made by the insurer to its

own policyholder.?®®

The 1921 study in Alberta, chaired by A. Wachowich, found that both
"Canadian and U.S. studies disclose considerable delays in the payment of
third-party benefits, particularly to claimants with serious injuries and higher
pecuniary losses".?”® The Wachowich Report pointed to several dated
Canadian studies which estimated the median time lapse for tort compensation
paid at three to five months for minor injuries, and nine to eleven months for
serious injuries.?”

The U.S. study most often referred to by the Wachowich Report was a
1985 study conducted by the U.S. Department of Transportation {DOT). The
DOT Study reported that approximately 94% of first-party claims are settled
after six months in comparison to 62% for liability claims.?”? The study not

only concluded that no-fault payments were received more quickly than those

under the tort system, but also that no-fault claims for larger losses were

209

Ontario, Singer and Breithaupt (1578, 54)
M Alberta, Wachowich (1991,41)
M Ibid

T Ibid (1991,164)
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settled almost as quickly as the smaller ones.*™

The extreme delay which has been consistently referred to being a major
deficiency of the tort system, produces more than financial hardship. Critics
claim that such delay hinders the victim’s process of rehabilitation. 1t is
believed that early intervention is imperative for rehabilitation to begin. If the
victim is dragged through the litigation process for months or years before
receiving compensation, it is obvious that the process of rehabilitation will be
adversely affected. The court process forces the victim to ponder upon past
tragedy as opposed to future improvement.?’*

From the overwhelming consensus in the literature regarding the delay
in compensating accident victims experienced in tort regimes, itis obvious that
the no-fault model has been proven to be a much more efficient alternative.
Neither the public, nor the private model however, as mentioned, have been
shown to be any more or less efficient in this regard. The primary reason for
this is simple. In short, the time consumed in determining fault, and the
lengthy, overburdened litigation process, are in no way related to the question

of ownership.

7 1pbid (1991,43)

2 gee: Ontario, Singer and Breithaupt (1978,54), Osborne
(1988,322), and British Columbia, McCarthy (1983,71}.
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Compensation

This section will compare the types and amounts of compensation
provided under the current models of each of the four case study jurisdictions.
From this comparative analysis, conclusions as to the relative adequacy of
compensation under each model will be possible. In addition, reference will be
made to some of the previous studies which have addressed the issue of
adequacy of compensation.

Out of the four jurisdictions, only Manitoba and Alberta offer unlimited
access to the courts for tort remedy in the case of an automobile accident
related injury. Ontario on the other hand, restricts the right to sue to only the
most serious of accidents determined according to a verbal threshold. Under
the proposed bill in Ontario, the right to sue for economic losses would be
eliminated. Tort remedy for non-economic losses however, currently regulated
by the threshold, would be allowed subject to a $15,000 deductible and the
threshold would be eliminated. In the province of Quebec, tort remedy is
barred in all instances.

Being that one, accident victims can only receive compensation under
the tort system if they are able to prove the fault of another party, and two, a
considerable amount of time often elapses before compensation is received, all
jurisdictions in Canada have adopted some form of no-fault accident benefit
scheme.

Since the right to sue is restricted in Ontario, and barred in Quebec, the
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no-fault accident benefit schedules in these provinces are more generous overall
than those of Manitoba and Alberta. It is expected in the latter two
jurisdictions, that innocent victims will seek tort remedy to make up the
difference. In Manitoba and Alberta, those at-fault, or unable to prove the fault
of another in an automobile accident, must rely solely on the benefits provided
under the limited no-fault accident benefit scheme. As well, those waiting for
court settlements may also collect no-fault benefits, which are later deducted
from any court award received.

There is considerable variation between the four jurisdictions in terms of
the amounts of compensation under each of the no-fault accident benefit
schedules. The types of benefits however, are similar in many respects. All
four provinces provide some form of wage indemnity for victims who are
unable to work as a result of an automobile accident. Ontario and Alberta
currently provide 80% of gross wages, the former up to a maximum of
$600/week and a minimum of $185/week, the latter, $150 and $50/week
respectively. Quebec replaces 90% of net wages up to a maximum of just over
$800/week, and the minimum is tied to the minimum wage. Finally, Manitoba
covers 70% of gross wages up to $350/week.

Upon first glance, it would appear that Quebec’s wage replacement
benefits are the most generous. This however, is not entirely true. Quebec
bases its wage indemnity on net instead of gross wages unlike the others.

Depending on the tax bracket of the individual, the net wage could potentially
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become z radically diminished version of the more attractive gross wage.
Those who pay more taxes would likely receive a larger indemnity under the
Ontario model than under the Quebec model, whereas those who either pay
less taxes, or who make more than $600/week would probably benefit more

from the Quebec plan.?’®

Interestingly, Ontario’s new insurance reform
package, like the Quebec model, bases wage indemnity on 80% of net wages.
The difference is that the maximum wage replacementis $1,000/week instead
of Quebec’s $800/week.

Three out of the four jurisdictions allow for some level of compensation
for primary care givers, the unemployed, retirees, and students. Ontario offers
part-time, unemployed, students, and retirees a minimum of $185/week. Non
wage earners are entitied to an additional $50 per dependant {up to a $200
maximum). Quebec on the other hand, compensates pari-time and unemployed
victims according to past income, and the particular qualifications {or earning
"potential") of the individual. Those not employed full-time who are responsible
for the care of dependants are eligible for benefits according to a predetermined
schedule which starts at $250/week for one dependant, and stops at
$340/week for four dependants. Manitoba offers "homemakers™ and minors
a maximum of $175/week (based on 100% of their earnings for those who are

employed)} who experience total disability, and $75/week for those partially

impaired. MPIC also provides an additional maximum of $20,000 for those

3 Individuals who make more than $600/week in Ontario must
purchase additional insurance in order to ensure adequate coverage.
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totally impaired as a result of an automobile accident. Alberta, in contrast to
the others, provides no specific first-party no-fault benefits ‘or "caregivers®,
"homemakers" students, or minors.

Quebec provides additional compensation for students dependinjonthe
level of education attained. Although Ontario does not currently do so, Bill 168
if passed, would provide benefits similar to those offered by the Quebec plan.
Currently in Quebec, elementary students are entitled to $3,000/year lost,
secondary school students receive $5,500/year, and post-secondary students
are paid $5,500/semester lost, up to a maximum of $11,000/year.

When considering cornpensation for those not employed full-time, in
general, Quevec provides the mest adequate level of compensation in terms of
no-fault accident benefits. Quebec, and to a slightly lesser extent, Ontario,
gives ou'_c substantial indemnities to those not empioyed full-time, in addition to
generous amounts for dependant care. Manitoba pays its victims lower levels
of coverage in this regard, but offers an additional $20,000 for total impairment
not offered elsewhere, whereas Alberta leaves compensation for these
individuals up to the courts. The additional compensation paid to students
under the Quebec plan is at present unmatched. As is the case with severai
other areas of compensation, the proposed Ontario package in effect mirrors

that of Quebec.
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Medical benefits are limited to $5,000 in Ontario®’® and Alberta, to
$1,000 in Manitoba, and are unlimited in Quebec. Alberta provides an
additional $500 for chiropractic services. In the case of medical benefits and
rehabilitation, Quebec certainly provides the most adequate coverage of the
four jurisdictions. Again, the proposed Cntario bill would partially match that
offered under the Quebec plan, the only difference being that leng-term care
would still be capped at $3,000/month.

If death results from an automobile accident, the spouse of the victim
receives $25,000 in Ontario, between just over $40,000 and $200,000 in
Quebec, $10,000 in Manitoba, and $5,000 in Alberta. Dependants are entitled
to §$10,000 in Ontario?”’, between just under $20,000 and just over
$36,000 in Quebec,*® $2,000 in Manitoba, and $5,000 for the first, and
$1,000 for each additional dependant, plus 1% of the original sum for a period
of 104 weeks in Alberta. Funeral benefits are capped at $3,000 in Ontario and
Quebec, $2,500 in Manitoba, and $1,000 in Alberta.

Quebec obviously provides the most generous death benefits of the four,
which are also indexed to inflation (which explains the non-exact numbers).

The propesed Ontario plan would increase death benefits substantially, and

cap,

7 Long-term care in Ontario is also subject to a $3000/month
and medical benefits and rehabilitation are limited to ten

years.

7 Those who loose a dependant in Ontario are also eligible for
this amount.

‘® Parents of those without dependants are also entitled to

$16,000.
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would in fact exceed those offered by Quebec?” Funeral benefits on the
other hand, are the same for Ontario and Quebec, slightly lower for Manitoba,
and are considerably less in Alberta.

In terms of first-party no-fault accident benefits, the province of Quebec
currently offers the most generous overall package. The wage replacement for
victims previously employed full-time however, is debatably less than is
currently offered in Ontario. If the new legislation is implemented in Ontario,
the two will have the same percentage of income replacement, but Ontario’s
maximum will be higher. Since it is not known to what degree victims are
compensated under the tort systems of Manitoba and Alberta, it is difficuit to
draw conclusions as to which jurisdiction most adequately compensates its
victims in total.

Throughout the literature which deals with the adequacy of
compensation, no mention is made of ownership of the distribution system.
The public versus private debate is in no direct way related to compensation.
OfF course variables such as efficiency, the MPIC being a case in point,*®°
may indirectly impact the level of compensation that a given system my be able

to offer, yet no direct correlation exists. The tort/no-fault debate conversely,

75 The new range would be $50,000 to $200,000, indexed to
inflation as in Quebec.

™ pespite the fact that both Manitoba and Aiberta have no
restriction on the right to sue, the Manitoba Public Insurance
Corporation has been able to provide substantially higher benefits

than is available in the private auto insurance jurisdiction of
Alberta.
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has a tremendous amount of literature which addresses the issue of
compensation.

Under the tort system, because of the requirement that fault must be
proven, not all victims of automobile accidents are compensated. Studies have
indicated that only 1/3 to 1/2 of all automobile accident victims are
compensated by the tort system.?®? Conversely, in the province of Quebec
where tort remedy has been replaced by a pure no-fauit regime, over 96% of
all accident victims receive compensation.?®? Jeffrey O’'Connell in 1979
explained why so few are compensated under the tort system:

The operation of the tort system is akin to a lettery. Most crucial

criteria for payment are largely controlled by chance: (1) whether

one is "lucky" enough to be injured by someone whose conduct

or product can be proved faulty; (2) whether the party’s insurance

limits or assets are sufficient to promise an award or settlement

commensurate with losses and expenses; {3) whether one’s own

innocence of faulty conduct ¢can be proved; and (4} whether one

has the good fortune to retain a lawyer who can exploit all the

variables before and impressionable jury, including graphically

portraying whatever pain one has suffered. Small wonder that for

those significantly injured in traffic accidents, fifty-five percent get

absolutely nothing from the tort liability system.?®?

Among those who are lucky enough to receive compensation under the

tort system, the award received often does not reflect the loss of the victim.

™ See: Ontario, Osborne (1988,317), Ontario, Slater (1986,99),
British Columbia, Woolton (1968,506), and Canada, Belobaba
{1983,72). Belobaba provides a listing of further articles which
also concur with this argument.

* Alberta, Wachowich (1991,214)

™ 07Connell (1979,8)
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The seriously injured are frequentiy undercompensated and those with minor
injuries, overcompensated.?® In some of the most serious cases, injured
victims are denied compensation because they are unable to prove fault,
whereas less seriously injured victims often receive much more than their
losses.

Part of the reason why court settlements are often not reflective of the
victim’s losses can be attributed to the "lump- sum" payment method used in
the tort system.2®® At the time when a given case is heard, the court
determines the total value of losses incurred by the victim, both present and
future. It is of course difficult to estimate present non-economic losses. Future
non-economic losses are even more difficult, if not impossible, to accurately
assess. Future economic losses, albeit less arbitrary than non-economic losses,
are also difficult to predict.

An injured plaintiff will often claim damages to compensate for

prospective income losses as well as future care expenses. This

means that the court has to try to forecast long-range interest and
inflation rates and then choose the appropriate discount.?®

Although the tort system could adopt some form of periodic payments

in replacement of lump-sum payments, no tort jurisdiction in Canada has yet

®4 gee: British Columbia, Woolton (1968,506), Canada, Belobaba
(1983,72), Ontario, Osborne (v.1,1988,322), Manitoba, Kopstein
(paper#2,1988,1), British Columbia, McCarthy (1983,39), and
Ontario, Slater (1986,99).

% gee: Canada, Belobaba (1983,74) and Osborne (1988,322).

2 canada, Belobaba (1983,74)
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chosen to do so. Perhaps the reason is that the courts are overburdened
enough without allowing old cases requiring periodic payment adjustments and
the like to resurface. A single lump-sum payment remains an attractive option
for the courts because it is simple, easy to monitor, and close-ended with no
"loose strings".

The no-fault mode! relies on a periodic payment schedule, which in
Quebec, and soon in Ontario, is indexed for inflation. The combination of
indexation, and the allowance of adjustments over time, results in a payment
which is more reflective of the losses experienced by any given accident victim.
Where the no-fault model tends to be deficient with regards to the adequacy
of compensation is in terms of indemnity for non-pecuniary losses. Many no-
fault jurisdictions provide either inadequate, or no compensation for non-
economic losses suffered by accident victims. The degree to which a given no-
fault jurisdiction is deficient in this regard, is contingent upon the specific
manner with which that jurisdiction handles non-pecuniary losses. General
statements are not possible here.

From the comparative case analysis and a supplementary review of the
literature on the topic of the adequacy of compensation under tort and no-fault
regimes, it can be said that the variations of the no-fault model more
adequately compensate victims of automobile accidents than does the tort

model. The tremendous consensus found in the literature is especially
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convincing of this point.?’ Michael Trebilcock summed up much of the
literature when he said "(a)s a system of insurance or compensation, the

current tort system is on most criteria, an abject failure."?®

Management of Financial Resources

In considering the financial management of the various models, it should
be noted that the tort/no-fault debate is only relevant as it relates to the costs
imposed by the system. The manner in which funds are dealt with is in no way
related to the compensation system. The first variable to be considered in this
section will be where investments are made. This discussion will be followed
by a cross-jurisdictional comparison of the relative rates of return on
investment,?®*® and the amount of deficit/surplus of each. The cross-
jurisdictional comparisons will be supplemented by a limited review of the
literature regarding the management of financial resources.

Private automobile insurance jurisdictions adhere to a basic economic
principle which guides the decisions of managers. !n short, managers in the
private sector theoretically make decisions according to the maximum utility,

or maximum benefit derived from each available alternative. Therefore, in

37 Belobaba claims that there is virtual "unanimity" on this
point. See: Canada, Belobaba (1983,79).

8 gee: Ontario, Slater (1986,101)

# ps is common practice, return on investment will be

expressed as a percentage of premiums earned.
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terms of investment, it is only natural that managers of private companies will
place there money where a maximum return will be realized.

Public corporation managers on the other hand, have certain social
objectives which they must also consider in addition to basic economic
principles. As such, management in the public automobile insurance
carporations have traditionally placed their investment dollars with government
bonds (municipal, provincial, and federal}, and financing projects for institutions
such as hospitals, schools, and various other non-profit organizations.2%

Being that public corporations have considerations other than return on
investment when placing their funds, one would expect that they would likely
receive less of a return than that of the private sector. Interestingly however,
a comparative analysis of the four jurisdictions shows the Manitoba Public
Insurance Corporation as having the highest rate of return (see Appendix Five).
Some caution should be taken in viewing the following percentages however,
because several are approximations, and all of them come from different
seurces, some of which are more recent than others. Regardless, the
magnitude of the difference warrants some comment.

According to a recent Insurance Bureau of Canada survey, private

insurers in the province of Ontario posted a 14-15% return on their investment

** pawley (Article B,1991,2), Ontario, Singer and Breithaupt

(1978,88), Osborne (1988,219), and Manitoba, MPIC Annual Report
(1992,2).
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last year.?®

The private insurers in Quebec similarly, have shown returns in
the 13-15% range.”®® The Manitoba Public Insurance Corporation
surprisingly reported returns in the 18-19% range for both 1990 and
1991.2%° Finally, Alberta private insurers reportedly experienced returns of
about 12%, the lowest of the four jurisdictions studied.?™

The average rate of return for private insurance jurisdictions in Canada
is about 11-12%;%%° Ontario is above the average with 14-15%, and Alberta
falls within the average range with 12%. The 18-19% range for the MPIC is
puzzling however. Because of the substantial variance between MPIC’s return,
and that of the private insurers, an examination of the return on investment
experienced in the other two western public corporations would prove useful.
British Columbia’s "Autoplan” in 1980 and 1921 showed even higher rates of
return than did the MPIC, which reached 23.5% and 20.5% respectively.

Saskatchewan’s "Auto Fund” on the other hand, posted poorer returns of 14%

for both 1990 and 1991. As is the case with most other variables, the MPIC

¥ Insurance Bureau of Canada, Ontario Automobile Survey
Results... (June 19%2,3).

#? Fluet and Lebreve (1986,16,19). Albeit a dated source, its
concurrence with the Ontario percentage would lead one to believe
that it is close to what today’s numbers would be. Also, it should

be noted that return on investment figures were not available for
the Regie.

2 Manitoba, MPIC (1991,28)
¥ Chalmers (1991,1)

®5 Insurance Bureau of Canada, 1990 2Analysis of Profit and
Loss... (1991,apdx.A)




143

falls neatly in between the Autoplan and the Auto Fund.

A conservative conclusion would be to disrecute the claim that public
corporations are not able to achieve as high a rate of return on investment as
are private insurers because of the responsibility of the former to adhere to
social objectives. As has been demonstrated here, public corporations are able
to achieve at least an equal, if not a substantially greater, rate of return on
investment than their private counterparts. It is perhaps this social objective
that attracts public corporations to seek out investment sources which may not
receive attention from private investors, that has lead to a higher rate of return.
it is likely from the results shown here, that non-profit institutions seeking
investors have offered a highly competitive rate of return. Aside from other
financial management practices such as shifting investment portfolios for
example, no other explanation for the relatively high rate of return shown by
the public insurance corporations seems readily apparent.

The four case studies revealed some highly interesting results with
regards to net profit/losses. As has been discussed, the introduction of
threshold no-fault in the province of Ontario has brought with it considerable
profits. In terms of a pre/post intervention test for threshold model, the
experience in Ontario clearly points to the potential for enormous savings which
have resulted in considerable net profits. The insurers in the Province as been

mentioned, have been the recipients of over $1/2 billion and almost $3/4
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billion2*® in net profits in 1990 and 1991 respectively, compared to a $200
million loss in the year prior to no-fault.?®”  This massive increase in net
profit can be attributed primarily to the reduction of the number of cases before
the courts, and the size of claims settlements under the thresholi no-fault
system.

In comparison with Alberta, a system similar 10 pre-threshold no-fauit
Ontario, the contrast is equally striking. This province, like Ontario irnmediately
prior to no-fault, has experienced netlosses in the past couple of years. Earned
loss ratios have recentiy been in the 100% range in Alberta in comparison to
Ontario’s 80% and 76% for 1990 and 1991 respectively. Since insurance is
distributed by the private sector in both jurisdictions, the only major structural
difference is the compensation system. It is obvious that threshold no-fault
insurance has contributed substantially to Industry profits in Ontario of which
Alberta insurers have been denied by their more costly tort system.

Earned loss ratios similar to those found in Ontario have been reported
in Quebec as well. In 1990, the private automobile insurance industry in this
pure no-fault jurisdiction, posted an earned loss ratio of 83%, which fell to
75% in 1991. Theoretically, one would expect pure no-fault, being that it
eliminates tort litigation, to offer savings in excess of those realized under

threshold no-fault which only restricts access to the courts, however this has

% Tpsurance Bureau of Canada, 1990 Automobile Insurance

Experience (1991,271), and ontario Automobile Survey... (1992,3)

%7 charlton (May 22,1992,9)
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not been the case in Canada. Ontario’s threshold no-fault system has in fact
proven to be even less costly than Quebec’s pure no-fault. The difference is
so minor however, than one could say that the two have shown relatively equal
success in reducing costs. This actually is no surprise when one considers the
fact that since the introduction of threshold no-fault in Ontario, only one case
has been settled where compensation was paid.?®® As demonstrated here,
Ontario has been more reflective of a pure no-fault, than a threshold no-fault
system in that litigation for automobile accident compensation has all but
disappeared. This quite simply, explains the similarity in earned loss ratios
between Ontario and Quebec.

The Regie, the public insurance corporation in Quebec, reported a small
net profit in 1990, which it surpassed in 1991. Profits were made possible by
low earned loss ratio of 83% in 1890, and 75% in 1991. In comparison, the
MPIC reported substantially higher earned loss ratios of 88% and 100% in
1990 and 1921 respectively. However, with low operating costs and a strong
return on investment, the MPIC also finished 1990 and 1991 with net profits
{approximately $10 and $8 million respectively}. According to its mandate, like
that of the Regie, the MPIC either returns such profits to censumers through
reduced premiums, or reinvests the money in the Corporation, ie. by funding

driver safety and education programmes.?*®

** See: Ontario Court of Justice, Meyer vs. Bright, (July

13,1992).

¥ Manitoba, MPIC Annual Report (1992,8,11,18)
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Beirg that Manitoba has a primarily tort-based system similar to that of
Alberta, compariscas can also be drawn between these two jurisdictions. One
point that should be made however, is that as shown in the comparative
section on compensation, the Manitoba Accident Berefits package includes
benefits which are substantially more generous than those of the Alberta
package. This wauld of course mean that the costs of the MPIC with regards
to first-party no-fault benefits would be relatively greater that those of the
Alberta private insurers. As well, insurance premiums have traditionally been
higher in Alberta than those in Manitoba.*®

As mentioned, in 1990 the MPIC experienced an earned loss ratio of
88%, compared to the 100% ratio of Alberta’s private insurers in that same
year. The combination of this lower earned loss ratio, a higher return on
investment, and a lower level of operating cost explains why the Manitoba
Public Insurance Corporation posted a net profit while Alberta’s private insurers
reported a net loss in 1990. The two jurisdictions reported similar ratios in the
100% range in 1991 however, yet stili the MPIC was able to maintain a profit
due to its strong return on investment, and its efficient level of operating cost
while again Alberta’s private insurers posted another net loss.

In concurrence with the literature discussed earlier, the preceding
comparative analysis has confirmed the broader argument that the no-fault

automobile insurance is less costly than that of tort; lower earned loss ratios

3 ajperta, Wachowich (1991,49), and Gajerski (1991,20-23).
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and higher net profits achieved under no-fault illustrate this fact. Furthermore,
although some debate exists as to the degree to which the public provision of
automobile insurance provides savings, the consensus is that the public model
is relatively efficient, and therefore less costly to administer than its private
counterpart. This too was confirmed by the comparative analysis in that low
operating costs shown earlier, combined with surprisingly high returns on
investment lead to net profits, despite the costly tort-based system of
compensation, and thz relatively generous no-fault accident package in
Manitoba. The Regie, albeit less efficient than the MPIC, but no less efficient
than the private sector,®' appears to be in good financial shape as well;
premium reduction and net profits would suggest this. [t has been
demonstrated that the public sector certainly has the ability to manage its
finances at least as well as, if not better than (as in the case of the MPIC}, the

private sector in the automobile insurance industry.

Rate-making Methodology
Private insurance companies in Ontario, Quebec, and Alberta (as do all

private companies in Canada), determine automobile insurance rates according

3% The relative inefficiency of the Regie in comparison to the
other ouklic corporations (its operating costs are nonetheless
similar to those of private sector’s national average) is perhaps
the result of increased burden imposed by the hybrid public/private
model. The MPIC on the other hand, conducts over 90% of the auto
insurance business in Manitoba, and thus concerns itself primarily
with its own business.
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to the traditional rate classification system. This system assesses the risk of
drivers according to territory, driving record, type and use of vehicle, age, sex,
and marital status.®*? Insurance premiums are in turn, reflective of the level
of risk imposed by the driver based on these criteria. Proponents of this system
claim that it most accurately reflects the level of risk imposed by the driver.
Statistics have shown that these variables serve as "crude proxies"®? of risk,
however, some feel that the use of demographic variables, ie. age, sex, and
marital status, is discriminatory and socially unacceptable.®

Examples of the two other rate-making models used Canada are found
in Manitoba and Quebec. The former jurisdiction employs the classification
system which is used by all three of the western public automobile insurance
corporations. This model bases insurance premiums solely on geographic
location and the use and type of vehicle; age, sex, and marital status are
irrelevant in the determination of insurance rates. In addition, driving records
are reflected by the level of the assessment paid on one’s driver’s licence. The
integration of vehicle registration, licensing, and insurance under this model!,
ensures that penalties for poor driving records cannot be avoided. Proponents
of this system claim that it is fairer than the traditional one because all drivers

pay reasonable rates, and individuals are not penalized for uncontrollable (or

32 gee: Alberta and Ontario case studies.

3B Trebilcock {1989,32). Also see: Devlin (1988,3), and
Supreme Court of Canada, "Zurich vs. Bates™ (sec.2,June 25,19922,4).

3% gee: Trebilcock (1989,32), and Wiegers (1989,163).
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near uncontrollable in the case of marital status), personal attributes. Critics
of the model however, claim that excessive "cross-subsidization” of high risk
drivers results from the elimination of age, sex, and marital status as risk rating
variables.>®®

The Regie in Quebec, unlike any other jurisdiction in Canada, uses a
"flat" rating system in which one's driving record is not reflected by either
insurance premiums®® or licence fees. This system is based on the social
principal of "universality™. The idea here is to provide affordable automobile
insurance coverage for all drivers. The fact remains however, that some drivers
cost the system more money than others. This model as a result, is criticized
as having the greatest degree of "cross-subsidization" of the three.
Furthermore, those drivers who prove themselves to be higher risks by being
involved in accidents, are not deterred from such behaviour through increased
premiums. This means also that more risky drivers can afford to drive, which
in turn increases the number of accidents.*®’

If the reader might recall, Chapter One discussed the criteria for

measuring the efficiency and equity of classification systems as outlined by

3 sSee: Osborne (1988,v.1,60,693,v.2,217), and Atkinson and
Nigol (1989,124).

% Weignt and type of vehicle are taken into consideration for
"non-pleasure" (commercial) vehicles. See: Boyer and Dionne
(1987,185).

¥ see: Devlin (1988), Trebilcock (1989,29-30), Boyer and
Dionne (1987,186-191).
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Justice Osborne in his 1988 Report.® These criteria warrant a second
glance. The first, "homogeneity” refers to the degree to which those within in
a given classification group pose a similar degree of risk. The second criterion,
which is essentially a corollary of the first, is termed “separation®. This
criterion conversely, maintains that those from different classification groups
chould pose different levels of risk,

An inherent flaw in the traditional group classification system is its
reliance on assumption. Because of the degree of assumption required in any
form of group classification system, especially one which involves individual
human beings who are by far the most diverse and unpredictable a group of
insurable objects, "homogeneity" and "separation” are impossibilities in
practice. Granted, statistics have shown that certain groups as a whole are
higher risks, but the assumption is that every individual that falls within a given
classification group. because of their personal attributes, ie. age, sex, or marital
status, posses the same risk as all others within the group. In any other
business, this sort of stereotypical business conduct would be labelled as
absolutely unacceptable discrimination.

This last statement raises the third criterion given by Osborne; "social
acceptability”. The point here has been made. Finally, the last criterion is
"incentive value™ which refers to the degree to which a given classification

system encourages insureds to drive carefully. The practice of experience

3% osborne (v.l1,1988,197-199)
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rating, criminal sanctions, and above all, the fear of bodily injury or death,
together address this criterion. These incentives can be achieved without
classifying groups according to age, sex, and marital status.

In the recent Supreme Court of Canada case "Zurich vs. Bates™, it
was determined that the automobile insurance industry could use age, sex, and
marital status when classifying risks. Despite the fact that the use of these
variables contravenes sections one, three, and eight of the Ontario Human
Rights Code (which was the basis for the case against Zurich Insurance), it was
decided that the Industry could continue using them because "no alternative”
currently exists.? In light of the fact that four jurisdictions in Canada de not
use demographic variables when determining automobile insurance rates, the
hasis for such a statement appears weak at best. Profits have been realized in
each of these jurisdictions despite the fact that demographic variables are not
used. Certainly the elimination of age, sex, and marital status as rating criteria
would not mean the collapse of the ladustry.

Nonetheless, thz nolitical ramifications of the inevitable displacement
between rating classes, which would surely follow any decision to eliminate

age, sex, and marital status, certainly warrant concern. It is well known that

¥ supreme Court of Canada (June 1991)
3 gSee: section twenty-one of the Code which allows
discrimination according to demographic variables on "reasonable
and bona fide grounds". The claim that no alternative presently
exists, it is arqued, constitutes such "reasonable and bona fide
grounds". This was the basis for the judgement.
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the greatest shift in financial burden would be from the less politically
organized, less wealthy, and less influential group of males under 25, to the
older, wealthier, and better politically organized demographic groups.
Politicians have long feared the implications of this situation and as a result,
have not made any sincere commitment to removing these variables from the
rate-making process in any of the private insurance jurisdictions in Canada.®"

The Industry claim that single males under twenty-five constitute, as a
group, the highest risk of all insurable classes is correct. This is not being
questioned here. Rather, what is being questioned is: {solely in terms of
statistical relevai.}, does a strong enough causal relationship exist to justify
the grouping of all individuals who fall within this demographic group as "high
risk” drivers? The recent Wachowich Study in Alberta’'? indicated that in
1989, males between 18-19 years of age were involved in more accidents than
any other risk group.®'® Conversely, females over the age of 65, were
involved in the least number of accidents. The difference between these two
groups in terms of the number of individuals involved in automobile accidents
was 26 out of 1000. This number of course decreases when other groups in

the middle of the range are compared. Nonetheless, the Industry has

M as mentioned previously, the province of Ontario banned the
use of age, sex, and marital status in automobile insurance rate-

making under Bill 2 in 1987. However, this provision has not been
enforced.

32 alberta, Wachowich (v.1,1991,64)

33 Also see: Ontario, Pouliot, G., ORSA Annual Report
(1990,18) .
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determined that based on a maximum of 26 out of 1000 individual drivers in
Alberta for example, a causal relationship exists between age, sex, and the
level of risk imposed by drivers. Therefore, because of this maximum of only
2.6% of the total driving public, age and sex are major determinants of
automobile insurance rates. As a result, ali yecung male drivers are
automatically classified as "high risks"”, and are charged exorbitantly high rates
even before they sit behind the wheel of an automobile.®'

A problem commonly cited by those who criticize the elimination of
demographic variables from rate-making is the fear that undue "cross-
subsidization" occurs as a result. It is often said that "low risk" drivers
subsidize "high risk" drivers when these variables are eliminated. What
constitutes a high or low risk driver? The fact is that many individuals with
"clean™ driving records in the private insurance jurisdictions 2re classified as
high risks only because of their age, sex, and/or marital status. Convarsely,
drivers with poorer driving records who belong to one of the "low risk”

demographic groups, are rated lower than they should be. The end resuit is

3 For example, in Booth (1988,203) a rate comparison (using
the city of Toronto) is made between two male drivers, one being 22
vears old, the other 43. Both individuals have the same insurance
coverage, and both have similar vehicles for similar usages.
Neither have any at-fault accidents in the last six years. The
only difference between the two individuals is their age yet the 22
year old, depending on the company, must pay rates which exceed
those of the 43 year old, by a minimum of 167% and a maximum of
374%. If by chance, the young driver were to be involved in a
single accident, his rates then rise to between 231% and 842% that
of the 43 year old with no at-fault accidents. If the older driver
were to claim an accident on the other hand, his rates would
increase only minimally, if at all, depending on his insurer.



154

that the former group of individuals are paying higher insurance premiums
(usuanyinthereﬂdualwmrkenthantheyshoukibe,andindhﬁduawinthelaner
group are paying less than their share. Does this not constitute “cross-
subsidization™?

An illustration of this problem is the situation in Ontario where so many
good drivers have been automatically placed in with the "Facility Association”
because they were desmed as being "high risks", that the Association is
actually making a profit.*' The fact that the residual market, one which in
theory, consists only of "high risk" drivers, can turn a profit is proof that the
traditional classification system has not able to adequately assess risk. The
truth of the matter is that the unreasonably high rates paid by good drivers,
who are incorrectly classified as "high risks", to the Facility Association, are
subsidizing both the bad drivers who are incorrectly classified as "low risks" in
the regular market,®'® and those correctly classified as "high risks" in the

Facility Association. In short, contrary to what proponents of the traditional

315 The Facility Association collected more money in premiums
than any other insurer in the province of Ontario in 1990; a total
of $534 million.

16 Bad drivers can be "underclassified" (assessed at a lower
level of risk than they should be), in the private insurance
jurisdictions if one, they belong to a "low risk" demographic
group, and/or two, if their insurance company is not aware of all
of their tickets and/or accidents. This second point relates to
the fact that insurance and licencing are not inter-linked in the
private insurance jurisdictions, therefore information can be
withheld from the insurer. Companies in general, do not have the

time nor the reasources to conduct regular "check-ups" on their
customers.
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classification system have said, truely good drivers are in fact "subsidizing” the
truely bad drivers under this system.

In conclusion, several points must be made. One, the Industry has not
been able to prove that the use of age, sex, and marital status are criteria
which are necessary to the process of determining automobile insurance
rates.>’’ Two, it has been demonstrated that the grouping of risks according
to demographic characteristics is not only discriminatory, but also inaccurate.
The following quote from the Board of Inquiry established by the Supreme
Court of Canada in hearing the "Zurich vs. Bates” case affirms the last part of
this statement:

There has simply been no evidence...offered to support the

assertion that it has been scientifically proven that there is a

direct, causal relationship between the discriminatory group

factors used- age, sex, and marita. status and high risk.*'®
The Board further noted that these variables are "only likely proxy factors, and
have never been controlled or isclated in statistics to determine whether a
causal correlation exists."*'®

Three, the claim that the Industry has no alternative to its present practice of

discrimination is absolutely incorrect®® in that four jurisdictions in Canada

17 See: Supreme Court of Canada, "Zurich vs. Bates" (s.2,June
25,1992, 4)

M Ibid

¥ sSee: Supreme Court of Canada, "Zurich vs. Bates" (s.2,June

25,1992,5,35)

0 See: Supreme Court of Canada, "Zurich vs. Bates" (sec.2,
June 25,1982,5,35)
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currently employ alternative rate-making methodologies and none have endured
financial hardship as a result. And four, the most accurate measure of the level
of risk imposed by any given driver is their "driving history”. This is because
one’s own record is the only criterion which assesses each individual
separately; for this reason "driving history” should be reflected in either
insurance premiums or licence costs.**

In the final analysis, in light of these conclusions, the system which is
both adequate in assessing the necessary contribution of each driver to the
system, (based on the costs impased by each individual on the system), and
equitable in its treatment of individuals, is one which bases insurance premiums
on vehicle use and type, and territory, and which reflects drivers’ records in the
cost of either insurance or licensing. The system which currently meets all of

these criteria is that used by the Manitoba Public Insurance Corporation.

Intervening Variables

Several steps have been taken to ensure that the criteria examined are
in fact comparable. Differences in size have been controlled for through the
use of ratios and percentages throughout the comparative analysis. As well,
the "number of claims" which could possibly skew the resuits of some of the

data presented and compared has been reviewed. It has been found that none

2 yntil a driver shows that they are a risk, ie. through at-
fault accidents or moving violations, no system can determine th=
level of risk of that individual. Therefore, each driver should be
considered innocent until proven guilty.
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of the four jurisdictions examined have reported an abnsrmally high or low
number of claims relative to the others in the study.??? Finally, it should be
mentioned for thoze who question the impact of "subsidies" under the public
systems, present Ontario Minister of Financial Institutions, Brian Charlton, made
clez: the fact that the private system as well receives numerous subsidies citing

Ontario as an example.3?*

2

The Manitoba Public Insurance Corporation reported the
highest number of claims relative to its size.

3 Charlton (May 22,1991,7-8). The Minister pointed to the
previous payment made by the Industry to OHIP for costs resulting
from auto accident related injuries which covered only a fraction
of the total and which was eliminated under the OMPP, in addition
to the "subsidies" received from workers’ compensation and employee
disability plans. Furthermore, the private insurance corporations
in Ontario did not pay premium tax until 1991.
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CHAPTER FIVE

A MODEL FOR ONTARIO

From the data acquired in the preceding literature review and
comparative analysis, an appropriate model of automobile insurance
administration and compensation can be constructed for the province of
Ontario. Although it is not possible to determine the exact cost of this model
within the confines of this paper, it can be said with a great deal of certainty,
that it is no less a realistic, and cost-effective policy option. The basis for this

statement will be made clear within the description of the model.

The Compensation System

In comparing the general no-fault model to the primarily tort-based, or
"add-on™ no-fault model of compensation, it has been shown that the former
is clearly superior. No-fault jurisdictions (both pure and threshold), have
demonstrated a level of affordability and efficiency unmatched in the "add-on”
jurisdictions. With regards to compegnsation, studies have consistently pointed
to the ability of no-fault to compensate a greater percentage of accident victims
in a way that is both timely and adequate. In contrast, the tort system has
proven to be both untimely and sporadic®** in compensating victims. For
these reasons, there is no doubt that the basic compensation system in Ontario

should remain primarily no-fault in structure.

324 Minor injuries are overcompensated, while major injuries are
undercompensated.



159

Whether the current threshold no-fault system in Ontario should be
replaced by a pure no-fault regime like that found in Quebec is yet another
issue. in theory, one would expect that a pure no-fault system would provide
savings in excess of that possible under threshold no-fault. The Canadian
experience however, has not been reflective of this. As has been mentionea,
the earned loss ratio in Ontario since the introduction of threshold no-fault, was
80% and 76% in 1990 ana 1991 respectively. Prizate insurers in Quebec in
comparison, have reported relatively similar ratios of 84% and 76%, while the
publicly-run Regie in the Province has correspondingly experienced ratios of
83% and 75% throughout this period. These percentages indicate that the
pure no-fault mode!l does not offer any measurable savings over that of
threshold no fault. For this reason, there is no apparent justification for
replacing the current threshold scheme with a pure no-fault niodel. Such a
move would only result in the elimination of the right to sue for those seriously
injured in automobile accidents; to do so at no measurable savings to the
overall system would serve no benefit to the motorists of Ontario.3%®

If the reader will recall, Bill 164 (the new insuran::e bill in Ontario} will
nonetheless, eliminate the right to sue for economic, ¢or pecuniary losses; the

logic being that these losses are easily assessed and can therefore be

¥ so few accident victims have met the threshold requirement

@n Ontario since the introduction of the OMPP, that the financial
impact of the right to sue has been negligible. As well, the cap
of $225,000 further ensures that costs will be kept down.
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adequately handled by a standardized accident benefits schedule.®*®  With
regards to non-economic, or non-pecuniary losses on the other hand, victims
will be granted the right to sue in all instances {subject to a $15,000
deductible), as opposed to the present system which in no way compensates
for non-economic losses if an accident victim’s injuries do not surpass the
verbal threshoid.

In essence, the new bill is proposing a "haif and half" system in
substitute of the current threshold no-fault system. In terms of economic
losses, Ontario would become a pure no-fault jurisdiction, whereas non-
economic losses would be handled by the tort system. The move from
threshold to pure no-fault for economic losses, as has been explained, would
result in little or no savings. The current threshold already eliminates the
majority of tort actions from the litigation process, and tort awards for the few
who eligible to seek tort remedy are capped at $225,000.

The cost of extending the right to sue for non-economic losses to all
accident victime {less the $15,000 deductible: in contrast, will prove much
more significant. The greater number of cases, and the considerable amount
of human and financial resources required to assess non-economic losses like
"pain and suffering” will lead to substantial increases in the cost of
administering the system. The decision to move to 2 "half pure no-fault/half

tort system", would in fact constitute a step backwards rather than forwards.

3% gavage, Interview (July 10,1992)




161

As such, | consider the "Road Ahead" to be a misnomer.

A reasonable compromise between adequate compensation for both
economic and non-economic losses, and the controiling of the overall cost of
administering the system can be made. In short, maintain the present threshold
for economic losses, and introduce scheduled benefits for non-economic losses
of those victims whose injuries do not meet the threshold.*?’ The first point
of course needs no further discussion; the second however, does require an
explanation. The scheduled benefits for non-economic losses would be
determined according to the severity of the injuries of the victim.*?® In this
way, the time lapse between the accident and compensation would be
minimized as would the financial burden imposed on the system.

The Ontario government, in its "Road Ahead" package, claimed that non-

economic losses "...cannot be easily recognized or compensated through
scheduled accident benefits".**® The Government instead believes that the
court system is best able to assess the appropriate value of non-economic loss.

The plain truth of the matter is that realiy no one can place a dollar figure on

7 Those who meet the threshold would be eligible for both

econonic and non-economic loss, no-fault benefits, while awaiting
a court award which would later be deducted from any tort
settlement received.

3 The schedule would be similar to that used in the province

of Quebec. As well, an adnministrative tribunal, again similar to
that found in Quebec, would be established to hear appeals
regarding the amounts granted for non-economic losses. For a
description, see the Quebec case study in Chapter 2.

¥ ontario, Charlton The Road Ahead (1991,17)
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a victim's "pain and suffering”, or "loss of enjoyment of life"; not the courts,
not the government, and not even the individual victim har/himself. Knowing
this, the focus should not be on who can best determine the value of non-
economic loss, but rather: which of the two options compensates accident
victims most promptly, adequately, and at the least possible cost? There is
little doubt that a good scheduled benefits scheme would achieve all three of
these objectives more effectively than could the tort system.

With regards to the scheduled benefits scheme for economic losses, the
package proposed by the Government's "Road Ahead"” initiative appears
adequate in all respects, including the indexation element.®® As was
explained in chapters two and three, the shift from "80% of gross” to "20%
of net" wages may result in a decrease in wage indemnity coverage. This
reduction however, would be more than offset by the introduction of no-fault
benefits for non-economic losses (as proposed here), and the extension of the
maximum wage indemnity payment from $600/week to $1000/week (as
proposed by the Government's package). In the end, the amount of
compensation would be more reflective of the tota! losses incurred by accident
victims.

In summation, the compensation system of threshold no-fault would
remain. First-party no-fault accident benefits for both economi¢ and non-

economic losses, would be availabie to all victims of automobile accidents. For

30 see: Ontario, Charlton, The Road Ahead (1991,17)
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those victims who incur injuries above the threshold level, the right to seek tort
remedy would be restricted only by the $Z25,000 limit imposed by the
Supreme Court of Canada. Automobile accident compensation in the province

of Ontario would as a result, be adequate, timely, anc cost-effective.

Administration

Throughout the literature and the comparative analysis, it was shown
that the public model of automobile insurance is less costly to administer.
Through demonstrated efficiencies, particularly those realized by the
combination of "economies of scale" and the standardization of product and
process, publicly-runinsurance corporations do in fact offer substantial savings
to the consumer. This high level of efficiency, together with the sound
management of financial resources {ie. an excellent return on investment), has
meant that the Manitoba Public Insurance Corporation for example, has
returned more money to its policy holders than it has been paid in
premiums.3¥

Public insurance corporations, in contrast to those in the private sector,
return all net profits to the "system". This includes reducing premiums,

investing in capital (which often improves the efficiency of operations),

highway improvements, and the funding of driver education and safety

¥! This is in spite of their costly tort-based compensation
system. Furthermore, in comparison to Alberta whose private
insurers operate in a similar tort-based system, the MPIC’s no-
fault benefits are much more generous.
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programmes. Both the publicly-run Regie in Quebec, and the MPIC have
reinvested profits into the "system" in recent years and motorists have
benefited as a result. The private insurers on the other hand, most notably in
Ontario and Quebec, have earned tremendous profits yet no measurabie portion
of this money has been returned to the consumer. This has meant that drivers
in Ontario, and Quebec {aside fram the publicly provided basic package), have
paid insurers much more money in premiums than they have received in
benefits.

Even if the public modei was not shown to be more efficient than that
cf the private sector, the simple fact that the immense profits earned since
threshold no-fault in Ontario would all be returned to the consumer, would in
itself, account for considerable savings. However, since the public model has
demonstrated a higher level of efficiency than that found anywhere in the
private sector, the combined impact of public ownership and threshold no-fault
on the cost of praviding automobile insurance would no doubt be even greater.
Furthermore, a substantial cost which is not normally considered when
comparing public versus private ownership, is the cost of regulatory bodies.
In the province of Ontario, there are currently three such bodies as mentioned
earlier: the Ontario Insurance Commision, the Ontario Automobile Insurance
Board, and the Superintendent of Insurance. In addition to these, the proposed
Bill 164 would establish a fourth body, the Road Safety Agency. Therefore,

the actual cost of maintaining the private system of distribution would include
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the 22% operating cost, plus the cost of operating the three or four agencies.
This is in contrast to the cost of running a public corporation !ike the MPIC
whose total operating costs fall in the 15-16% range.

Those opposed to the Ontario government creating a public corporation
to administer automobile insurance have commonly pointed to one of two
concerns: anticipated start-up costs, and job loss and relocation. The 1991
Coopers and Lybrand study on the impact of a government takeaver of the
Ontario autornobile insurance industry reported the start-up costs to be about
$1.6 billion. If by chance, the Ontario government were required to pay
compensation to the Industry, this estimate jumps to $3.6 billion.332 By
combining Coopers and Lybrand’s coniservative estimate of an 8% savings®®
(of premiums earned), or approximately $350 million {per year), from reduced
opersting costs under a public corporation, with the over $700 million in
Industry profits in 1991, it would appear that the start-up costs could be
covered within two to five years depending on whether or not compensation
to the Industry is due. This would mean that premiums would remain stable
during this initial period of two to five years. However, after this time, the
potential for considerable premium reduction and/or benefit enhancement would
exist.

With regards to job loss and relocation, private brokers would remain as

32 Coopers and Lybrand (1991,31)

™ Coopers and Lybrand do not include the cost of regulatory
podies in their calculation.
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the "front-line" providers of automobile insurance product, therefore the only
job loss that would occur would be that related to the streamlining of
operations. |If the government can provide insurance by employing fewer
people, then the cost of insurance will be less. "Downsizing" and "workforce
reduction” are common phrases used by private corporations in the 1990's,
often in the same sentence with phrases like "improved efficiency", and "cost
reduction”. These are considered to be natural elements of conducting a
business. Public corporations in general, are often criticized for being “"over-
burezucratic” and inefficient. The use of the argument that a public automobile
insurance corporation would reduce the workforce and streamline operations,
by opponents of a government takeover of the Industry seems incredibly ironic.
On the surface, this argument does render a sufficient degree of "shock value"
that would attract medi2 and so forth, yet when the emotion of the issue is
stripped away, workfarce reduction and improved operational efficiencies form
a much more effective argument in favour of public ownership than against it.

The following quote by MPIC Claims Centre Manager, Stan Scobie,
illustrates how even those most adamantly opposed to a public takeover of the
Industry in Manitoba in 1970, have since realized that the hysteria and emotion
stirred up to oppose the creation of a public corporation was shortsighted:

I was one of the "suits" who stood on the steps of the legisiature,

waving a placard and shouting "socialist bums” and so on. Today
1 work for the MPIC, | see the increased efficiency and the savings
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for the consumer. This is simply a better system.3*

In terms of the structure which a public automobile insurance corporation
in Ontario would adopt, the Manitoba Public Insurance Corporation in fact
serves as an especially useful example. As described earlier, the corporation
in Manitoba is a "quasi-public" body, which operates at “arms-length” from any
direct political control. In taking the example of the MPIC, the Board of
Directors would be appointed by the government to set Sroad policy for the
Corporation. The executive on the other hand, would conduct the daily
business of the Organization. Any of the currént duties of the Ontario
Insurance Commission, the Ontario Automobile Insurance Board, and the Office
of the Superintendent of Insurance which would stili be relevant under a public
ownership model, would be assumed by the new corporation. This applies to
the proposed Road Safety Agency as well.

The inter-linking of insurance, licensing, and vehicle registration would
be possible under a public model. This "one-stop shopping" would benefit
consumers directly in terms of convenience, as well as indirectly because of
improved corporate efficiericy which would lead to reduced premiums.
Furthermore, motorists with poor driving records would be unable to "dodge”
the system. These individuals would pay additional levies on top of the base
cost of their licence, while good drivers would receive rebates. In addition, all

drivers would pay insurance premiums based only on their vehicle type and use,

% scobie, Interview (February 26, 1992)
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and their geographic location; age, sex, and marital status would not be used.

Since automobile third party liability insurance is compulsory, the new
government corporation would ensure that a basic, affordable, compulsory third
party liability package would be made available to all drivers in the Province.
In supplement to this, optional coverage inciuding property damage coverage,
reduced deductibles and the like, would be provided. Both the compulsory and
the optional coverage would be distributed soley by the Corporation. in short,
all motorists would have access to basic, but adequate, automobile insurance
coverage, while the option to purchase additional coverage to meet one’s
particular needs would be maintained.

The insurance product would be provided by numerous commissioned
brokers working out of their own offices across the Province. As suggested
earlier, the retention of the brokerage system would help to minimize job loss
and displacement which would follow a government take-over, in addition to
ensuring that service would remain personalized. The relationship between the
brokers and other the public insurance corporations in Canada has reportedly
been very good.?®

The new corporation would establish claims and adjustment centres like

3 MPIC Vice President, Graham Newton, in his interview
(February 24,1992), expressed his content with brokerage system
saying that the Corporation gets "good value" from their brokers.
Although no similar numbers were available for Manitoba, surveys in
British Columbia have indicated that 92% of the brokers in the
Province rejected +he re-entry of private insurers intoc the
automobile insurance market. See: Charlton (May 22,1991,16).
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those of the MPIC, across the Province. A central computer, and information
and communications system would serve as an integral link between the
various offices. Within the centres, the process of claims adjusting would be
standardized and streamlined. Individuals would go to the nearest centre to
report their claim. Driveable vehicles would be inspected at the centre by an
adjuster to assess the extent of vehicle damage. Non-driveable vehicles on the
other hand, would be taken to a salvage plant where they would be auctioned
off or recycled. The adjuster would have the assistance of a CD-Rom computer
programme in assessing the damage, and would rely on province-wide standard
practices; less discretion and greater predictability would result. The cost of
labour would be negotiated province-wide, so the adjuster would have the
ability to determine the total cost of repairs within minutes; the motorist would

not have to "shop around” and return with estimates.

Conglusion

in summation, the adoption of the public ownership model in Ontario
would result in both increased operational effiziency and improved customer
service. The maintenance of the brokerage system would ensure the
continuance of a level of personalized service, while the prqcc—::dural
standardization and computerization of the claims and adjusting proces;s would

lead to faster, more convenient service. As has been mentioned, if the savings

in operational efficiency realized under the public model were combined with
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that of the threshold no-fault system, the potential to reduce the cost of
providing automobile insurance in this province would be considerable. The
alternative to this of course would be to continue operating the current
inefficient and inequitable private automobile insurance system.

The relative inefficiency of the private mode! of automobile insurance
cannot be improved in any substantial way. This is not the fault of the private
companies themselves, but rather it is simply an unavoidable characteristic of
the system. Notwithstanding this, the private sector has failed to make
improvements where it is able. Insurers have had ample opportunity to
demonstrate a sincere willingness to pass on the savings of no-fault insurance.
They have failed to do so. Furthermore, insurers have refused to recognize the
fact that the current classification system is discriminatory. It has been shown
that alternatives do exist yet the Industry refuses to implement change. For
these reasons the Industry can be criticized.

Being that liability insurance coverage is compulsory, there is no
incentive for the Industry =0 reduce premiums. The compulsory aspect of
automobile insurance dictates the level of demand in the market. For this
reason, the Industry does not operate in a truely free market. The driving
public has only the choice of where to buy auto insurance, but not whether or
not to buy insurance in the first place. In other words, premium dollars may
shift from one insurer to the next, but as long as the consumer wishes to drive,

they must keep their money in the system. Therefore, if all insurers maintain
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premiums at current levels they will all prosper. Conversely, if one insurer were
to reduce premiums, a price war would follow, leaving all insurers with reduced
profits. As a resuit, the Industry has collectively maintained premiums at levels
which do not reflect the reduction in costs experienced since no-fault. It can
be expected that this will not change.

The combination of the structural inefficiency of the private model, and
the lack of effort on the part of the Industry to move towards a more fair and
equitable system, leaves little doubt that a public automobile insurance

corporation should be established in Ontario. It is now time for real reform.
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