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sought to alter and reform the delinquent (Sutherland, 1976). It was under these influences
that the JDA was drafted in 1908.

o Parens Patriae and the Introduction of the JDA

One of the underlying philosophies of the JDA was that intervention by the state
into the lives of children was a good thing (Bolton et al., 1993). Under the principle of
Parens Patriae, or ‘state as parent’, the justice system. influenced by social reformers of
the time, developed a series of control mechanisms designed to éupen'ise children in
treatment-oriented institutions. This model provided for a patemalistic approach to
corrections, attempting to re-create a family setting within the walls of a facility or school.
Reforming the delinquent was deemed to be positive on two counts: one. it permitted the
state to reintroduce the individual back into society as a productive member. and two, it
protected the social order through the temporary removal of the delinquent (Leon, 1977).
The success of rehabilitation within these facilities, however, quickly came under criticism
(Houston. 1972). Boyd’s (1981) research on training schools during the latter 1800’3 and
early 1900’s found numerous indications that these institutions failed to successfully
achieve their goals. Rehabilitation and education were circumvented by poor
administration, a lack of trained worﬁ:rs, high rates of punishment, and under funding
(Bolton et al., 1993).

As the various reform efforts grew in number, there was a corresponding need for
specially trained workers. In Leon’s (1977) interpretation. the move towards replacing the
work done by volunteers with that of paid “professionals” was done, in part, to rationalize
the child-saving efforts of the early reformers. |

What is needed is personal service, the complete organization of charitable
forces, harmony of action, and the appointment of trained and experienced
workers, instead of isolated action, rivalry. jealousy, and spasmodic and amateur

"administration.

(Kelso, 1905, in Leon, 1977)
By the first quarter of the 1902\’ s, a new form of rehabilitation and control gained
popularity among social reformers and j;istice officials alike. ‘Probation promised to meet

the demands of the justice system in a more effective and economic manner. Through the



use of probation officers, the justice system could appoint representatives of the court to
monitor the ‘child out in his/her own community (Boyd. 1978). More importantly. to
reformers such as Kelso and others. probation officially permitted justice officials to enter
the homes of delinquent cﬁildren (Kelso, 1912). While the claim was that this procedure
allowed the courts to extend rehabilitation and treatment, it was also an undeniable
opportunity to monitor the families of the delinquent (Sutherland. 1976). As indicated,
there exist numerous records which indicate that reports written by probation officers after
visiting the child’s home were used as justification for the removal of a youth from the
family.

By the mid-1900’s there existed several responses the state could take to control
and supérvise delinquents. Prisons were by this time were reserved primarily for adults,
although Reformatory prisons for youth still existed. as did the closed-custody training
schools. By the end of the 1950’s, probation had taken over as the most common
disposition awarded a young offender; comprising more than half of all sentences in 1960
(Coughlan, 1963). More recently, the introduction of ihe YOA in 1984 initiated a more
control-based response to youth deviance, stressing accountability and control versus the
more predominant paternalism of the JDA (Reid-MacNevin, 1991).

o The 1980 and the Introduction of the YOA
The YOA reflected the changes which had occgrred during the 1970°s and early

1980's regarding the various control mechanisms in place. By the late 1960's researchers
were increasingly discovering that reforms constructed under the principles of Parens
Patriae, particularly treatment based, or diversionary alternatives to incarceration were
unsuccessful in their efforts(Griffiths and Verdun-Jones, 1994, Bolton et al., 1993).
Ironically, as Bolton at al, (1993) note, negative findings concerning the
effectiveness of rehabilitation were often interpreted by reformers as a justification for
more, not less, intensive treatment. Regardless, by the 1980’s period, there was a notable
growth in the use of community-based rehabilitative controls. Some of these took the
form of diversion programs (intended to be informal) and some the form of rt'i“,pre formal

~ open-custody community homes. Diversion programs represented one example of the



movement towards “decarceration’ that the government had initiated during the 1970's. In
Osbome’s (1979:23) analysis, “diversion” has two aspects: “keeping the offender out of
the criminal justice system altogether or keeping him out of the formal criminal justice
system but redirecting him into an informal system™. Several researchers. among them
Caputo, {1987). and Kenewell. Bala. and Colfer (1991) have argued .lhat diversion
programs such as Canada’s Alternative Measures Program are far from an informal
experience for delinquent youth. Moreover, many researchers have also held that
diversion programs have resulted in a “widening of the net” - an increased intrusion into
the lives of many youths who would otherwise have been dealt with informally, or else
directly, by community-based services (Frazier and Cochrane, 1986, I.eishied and Jaffe.
1988, Hackler, 1991, and Reitsma-Street, 1991)

While there has been very little empirical research conduc'ed o ascertain the
effects these various penal measures have had on the control of delmquem youth in
Canada, Mandel (1993) has done a similar study on adults. In his research. m Jrecks
imprisonment rates and various community-based controls (namely probation and parole
rates) to study their impact on the number of individuals under state control over time.
According to his findings, while the 1980"s succeeded in reaching and sustaining an all-
time per capita prison population compared to other forms of punishment and control,
imprisonment in Canada (in relative terms) appears as a declining form of punishment.
Since the 1960's, he demonstrates, the use of prison as a response to deviance has been
considerably overshadowed by the enormous rise in mechanisms operating outside of the
traditional prison setting. These measures include diversion programs, community hostels,
and various forms of probation orders. |

In fact, while in 1965 prison admissions outnumbered probation admissions by
9:1, this number dropped down to 2:1 by 1979. Meanwhile, the rate of probauon
admissions escalated from about 98 per 100 000 population in 1965, to 367 in 1982,
Further evidence of the shift to less-coercive forms of control is suggested by the average
daily population rates (of individuals on probation orders). For Ontario between 1965 and
1972, from only a few individuals on community-probation orders, the number eventually

surpassed the number of adults in prison. By 1983, Ontario's probation population was
v



more than four times its adult prison population. For the rest of Canada. the numbers are
approximately three times the population of incarcerated adults (Mandel. 1992).

An interesting element of Mandel's work is his attempt to devise what he terms a
"repression rate”. Canada, he claims, has become an increasingly repressive state, with
more and more citizens falling under the purview of the crime-control system. While he
acknowledges the increase in crime rates over the years, his claim is that the repressive
mechanisms of the state do not proportionately reflect these changes. To this he offers
many findings to support his thesis that now, more than ever, Canada operates a more

"repressive” crime-control system.

Part II: Theoretical Perspectives

. n Interpretation of the Rise of Discig!inagﬁ" Controls: Foucault and Cohen

The social control analysis also interprets these historical and present-day reform
consequences critically.‘ The move to the use of the prison, and subsequent prison-based
institutional‘ programs, they argue, was designed primarily to maintain order and control
rather than to rehabilitate offenders. Discipline, and the ability to better monitor a growing
populatio}i, was best achieved under the prison model. This concern with discipline and
surveillance is still noted in the present-day change to a system geared towards
decarceration. Only after the prison had proven a failure, and an expensive one, had the
shift occurred to community baséd corrections.

Social control theorists maintain that this most recent change is also one of the most
important, for it's occurance affects more people than ever before. Cohen (1985) best
summerizes the social control hypothesis: '

o Decarceration reforms are more of a response to fiscal pressures than a search for the
rehabilitation of delinquents.

o Decarceration is a myth. Historically, rates of institutionalization are not decreasing as
they should.

e There is no evidence that community alternatives are any more effective in reducing
crime.

e These new methods are not really cheaper.
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e The system's assertion that these new methods are a form of retraction is undercut by
it's increase in "invisible" methods of contral.
e As a whole. the "net" of social control (those under federal and provincial
surveillance) has actually expandec over time.

Cohen's analysis of recent penal changes divides each series of profound changes
into what he terms “master shifts”. The first master shift, he claims, occured during the
late 18th and early 19th centuries. What makes this period significant is the change which
occured in the state’'s official response to deviance. Once harsh, corporal punishments,
have giving way to a more rationalized form of control - culminating in the introduction of
the prison (Cohen, 1985). Within the prison. punishment was closely associated. and
dependent upon, treatment. Reformation of the mind, not punishment of the body,
provided a new method to deter future delinqueéncy.

Coinciding with this growth in the reformatory practices was the growth in a new
class of experts and professionals. Their dominance in this field grew during the early and
mid-1900’s with increased use of treatment-based facilities and community controls. To
Cohen (1985) this represents an extension of the first master shift, as professionals use
their “science”, and “rhetoric of evaluation™, classification, and treatment to dominate
penal ideology. |

The next master shift occurred following the 1960°s: the destructuring
movement. Contrary to the conventional view of penal history which holds that a new
understanding of the needs of the offender led to decentralisation, de-professionalisation,
and decarceration (Carrigan, 1991) Cohen argues the circumstance are quite different. In
this latest master shift, state intervention has in fact been strengthened and extended.
Forms of control, whether old (closed custedy) or new (community based) haye both
expanded. While the first master shift (the introduction of the prison) was typiﬁéd by
exclusion of the individual, with the second master shift (decﬁfceration), control and
punishment have instead become dispersed into the community of the offender.

Foucault’s interpretation of these events is somewhat similar. His analysis,
however, concentrates rmore closely on older forms of cﬁme-control, and then traces their

evolution towards mpdei:ti times. In his book, Discipline and Punish (1979), he traces the
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development of what were once severe penalties for misbehavior to more humane
disciplinary procedures. Though subtitled “the birth of the prison”, his investigation does
not comprise merely a history of the prison (Coussins and Hussain, 1984). In fact, only
one chapter deals exclusively with the prison. The reason the prison is important to
Foucault is because it represents one of the key defining characteristics of modern
desciplinary forces. With the birth of the modern prison during the 1800’s, incarceration
slowly replaced corporal punishments by the state. As Foucault (1979) demonstrates, this
new method of containing deviance also resulted in a shift in the “target of punishment”.
What once resembled a physical attack on the body had been replaced by a system which
sought to alter behavior by reforming the mind of the offender. Prison also represented
exclusion. .Pain had been eliminated, but at the cost of a deprivation in liberty (Foucault,
1979)..

In Discipline and Punish (1979), the first chapter opens with an extremely

graphic depiction of the torture of Damiens, a man sentenced to a horrible death for his
attempt on the life of the king. Immediately following this is an exerpt from the “House of
Young Prisoners™ written less than a hundred years later. The series of events are,
comparatively, drastically different; one a brutal execution, the other a detailed time table
for the regulation of the day of a young oﬁ‘enderl -Foucault’s use of these two exerpts from
criminal justice history clearly demonstrates the changes he wishes to draw attention to in
his study As Lemert and Gillan (1982) note, it also serves to uncover many of the
elements contained within each mode of punishment. Historically, punishment (and
deterence) was based upon public spectacles of corporal punishment. More recently, the
state has changed the methods of distributing punishment and deterence. Punishment
relocated to closed facilities and became increasingly concerned with changing the
attitudes, values, and skills of the offender.

Cohen and Foucault both identify the introduction of the prison as a significant
shift in the method of punishment. Foucault’s discussion, however, is more concerned
with an analysis of power and it’s relation to the rise of the prison. To Foucault, power
plays a central role in all circumstanceﬁ. As Foucault (1979:303) states, “in it's function,

the power to punish is not essentially different from that of curing or educating”. Thus, the
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rise of the prison does not so much represent a new mechanism of control (Foucault,
1979). What the prison does represent, however, is an increase in the degree of power
(control) held by the state.

To best illustrate his argument, Foucault employs Jeremy Bentham's model
prison, the Panopticon. The Panopticon is a design for a prison which attempts to create-a
structure in which all inmates can be seen, at any time. from one central location. As a
consequence, one guard may now supervise a population of prisoners which may have
previously required several guards . This “architecture of control™ becomes, for Foucault,
the perfect model of exercising power, and, as metaphor, of understanding modern contro!
forces.

e Structures of Discipline: From Bentham to Foucault

..the more constantly the persons to be inspected are under the eyes of the persons
who should inspect them, the more perfectly will the purpose of the establishment be
attained.

J. Bentham (1962:40)

Such is the argument for the Panopticon; Jeremy Bentham's all-seeing prison
plan. Whlle the Panopticon is the invention of Bentham, credit for it's contemporary
application must go to Michel Foucault. As Lyon (1991) states, “what for Bentham was a
dream, for Foucault is the reality par excellance of modernity”™ (1991:607).

Bentham published his plan for the Panopticon prison in 1791 (Atkinson, 1969).
Integral to the plans were the idea of a central “inspection lddge” which was surrounded by
cells forming in a semi-circular pattern around it. Through the use of various architectural
manipulations the objective was to create a relationship in which ofﬁcialé would be
invisible to the inmates. Consequently control could be maintained by the constant sense
that inmates were being watched by unseen eyes (Lyon, 1991). Not knowing whether one
was under surveillance, obedience would be the prisoners only rational option.

The significance Foucault (1979) accords the Panopticon can be grasped in his
connections between it and modemnity. The Panopticon forms the bridge between punitive
and reformative disciplinary practices. Bentham’s innovation was not only created for

purposes of inspection or rehabilitation, but to use uncertainty as a means of subordination.
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While previously punishment was cruel and visible, the shift to contemporary times
introduced clean and rational forms of social control. In Bentham's own words “there you
saw blood and uncertainty: here you see certainty without blood™ (Bentham, 1962:64).

Encompassed within the power relations which the Panopticon prison model
created was, principally. disciplinary power. In Foucault’s (1979: 187) words, disciplinary
power

...is exercised through its invisibility. It imposes on those whom it subjects a
principle of compulsory visibility...It is the fact of being constantly seen, of being able
to always to be seen, that maintains the disciplined individual in his subjection”.

In short, visibility and uncertainty become a trap which, in turn, acts to maintain
order. The irony of this situation is that inmates, in the absence of being physically
coerced, (as once they were) now come to monitor and control their own behavior. It is
these qualities which Foucault locates in modern-day control systems; whether they be
crime-control, education, medicine, or the workplace. The fabrication of an institution or
system (prison, factory, school) necessarily incorporates the potential of constant
supervision. An example of this could be any one of the community controls now
designed to monitor young offenders. With probation, for instance, more real-life
activities of an individual can be observed by a method that permits a generalized and
constant surveillance (Foucault, 1979).

The Panoptic model is, therefore, an image of power which, when re-created and
applied in a diversity of instances, acts to secure subjection of the offender. For Foucault,
the extension of this mechanism of power creates disciplinary power. Probation, for
instance, extends the states surveillance powers into the community and even the homes
of the offender. This form of disciplinary action establishes control through observation.
) Probation practices and community-based programs observe the conduct and behavior of
" individuals in their home environment almost as prisons once monitored behavior within
the prison walls. With these latest ?:ontrol measures, however, power is visible, but has
now become unverifiable. Consequently, a smaller number of officials (social workers,
probation officers, etc.,) can now control a greater number of delinquents. As a result, any

increase in, or addition to, the size of the control functions of the justice system should
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result in an unproportionately larger increase in the numbers under official state control
and supervision. i

All of these techniques, and their expansion, have had a similar effect: they have
made the state, whether in the form of a social worker. probation officer, or criminologist,
not master over the individual, but over the entire group defined as delinquent. Again.
power is a central element of this analysis. Power here can be extended not only over
children, but over their parents and their way of life. Each of these areas are now subject
to the critical eye of the justice official in charge, and each has a bearing upon the
subsequent actions taken by the state during the process of supervision.

While Foucault’s discussion on the expansion of power is informative in lhlS
regard, it also has its {imitations. The analysis presented thus far has attempted to examine
the methods whereby the state (specifically the crime-contro} system) has increased it's
control functions over the last century, and the consequences this entz;ils. One contribution
Foucault's work has made to this analysis is it's concentration on localized or “capillary”
power. This entails examining the sites of power which arise in the local relationships and
environments which people encounter in their day to day lives. In Foucault's case,
however, this is also a double-edged sword, for hi_s contention that power' is to be found in
the smallest of social interactions has the consequence of redirecting the study of power

away from the state.

[T)he analysis...should not concemn itself with the regulated and legmmatc forms of
power in their central locations.. .On the contrary, it should be concerned with power at
its extremities...with those points where it becomes capillary. One should try to locate
power at the extreme points of its exercise, where it is always less legal in character.

Foucault, 1979:

This assertion aides in the understanding of the present study immensely, for it
directs the study of the states power, and the actions of professionals working for the
system, away from larger institutional arenas and into the more localized domains of the
community and the home. The problem with Foucault's work, however, is that, as a study
of non-legal social controls, it has the effect of de-emphasizing the significance of the state

and other forms of centralized and institutionalized power.
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Foucault’s argument that power relations extend beyond merely the state does
offer some good advice to social research however. It can guide the analysis herein to
examine those controls which have localized state power within the community. and thus
widened the social control net. However, Foucault appears to have ignored the very
diversity he claims power relations entail. His analysis focuses almost entirely on those
instances of power which occur in the localized regions of interaction and control. His
rejection of Marx and the ruling class as agents of control leads him to place his analysis
beyond the level of the state (an important approach) but he does so at the expense of
virtually ignoring the importance of the state and it's role. The “state” for Foucault, is
never even defined. With old forms of discipline and punishment, the sovereign
rep;esented the clear holder of power. With the shift to modernity, the roles of discipline
have become blurred. In Foucault’s analysis, this evolution, and modern repressionary
forces in general, represent an overall “strategy” of power. But who is the “strategist”
then? In Foucault’s work there is no one agent of control. In fact, we are all agents of our
own control as much as others are responsible for our control. That is what makes the
Panopticon model interesting in our bid to understand the findings in this research. It
implements a measure of contrel which is independant of the person, or mechanism,. that
operates it. In fact, as Foucault (1979:201) states «_.the inmates should be caught up in a
power situation of which they are themselves the bearers”. With surveillance being
unverifiable, it forces the individual over whom it is fixed to constantly monitor his/her
own behavior, But who wields this power? Who, or wﬁat, is the common agent
responsible for unifying all of the control measures in place today? To Foucault, the
answer lies within “the Gaze™; the Panopticon. Essentially, Foucault does not answer who
controls the power behind the disciplinary society, only what controls it. The
identification of the Panoptic gaze is interesting because it allows Foucault to avoid the
need to identify a unifying agent for all of the diverse practices he investigates (Hunt,
1992).

e Social Control and the Theories of the State

More ‘than ever before men now live in the shadow of the state. What they want to
achieve, individually or in groups, now mainly depends on the state’s sanction and
support.
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{Miliband, 1969:1)

Echoing Foucault's analysis of the state, Miliband (1969) points out early in his
discussion on state theory that a study of the “state™ is also a study of society and the
distribution of power in that society. State theory is concerned with studying the
numerous institutions which, taken together, constitute the state. As Miliband observes,

the state, or state system, is made up of various elements. These include: the government,
the administration, the military and the police, the judiciary, and the units of subgentral
government (Miliband, 1969:49-55). While Miliband represents an instrumentalist
pbsition regarding state theories. this general breakdown in the elements which comprise
the state will serve as a good starting off point from which to understand state theories.
Where most theories (and theorists) of the state differ is not in locating the site of power
(those institutions mentioned above), but rather in their perspective of who exercises it. for
whom, and how it is exercised. Two theories of state theory are analyzed in depth herein,
the instrumentalist and the structuralist, with a short review of the liberal/pluralist position
also presented.

e The Liberal/Pluralist View of the State

According to the liberal perspective, the state exists to maintain orderl‘and
stability in civil society (Quinney, 1974). Law, for instance, is established through
consensus and is divorced from any political or class-based interests. Each of the
different classes in society utilizes the law to settle it's disputes, and can fely on it to
remain neutral, for the “rule of law” disallows bias and dispenses justice fairly (Ratner,
McMullen, and Burtch, 1987).

The state thus functions to serve all groups equally. While the existence of
various “classes” in society is recognized, the pluralist perspective contends that power
and influence is dispersed among a multitude of competing interest groups (Ritzer,
1988). With so many groups struggling for resources, “competition...is itself a prime
guarantee that power in society will be diffused and not concentrated (Miliband, 1969:4).

In this democratic state, therefore, there is no one power elite that rules society.
The state is a legitimate and neutral forum that handles negotiations evenly and fairly.

Here, the rule of law strives to serve “the interests of all” over “the interests of the
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particular” (Ratner, McMullen and Burtch, 1987:90). In this idealist understanding.
reforms, such as the introduction of the prison to replace harsh punishments, are seen as
the triumph of humanitarian causes. Informed. professional methods of dealing with
delinquency, this perspective holds, took over during the 1800’s in an effort to transform
and help the deviant. Physical punishment is said to have given way to rational
intervention (Cohen, 1985). Rehabilitation goals led to the creation of Reformatories
énd training schools and, over time, these institutions and their methods adapted and
modified themselves based on the needs of society and the offender. Moreover, this
perspective would claim that the recent development in penal reforms has resulted in a
movement away from the reliance on prison and formal intervention (Bolton et al,
1993) Decarceration, and an increased reliance on community based alternatives, are
designed to lower the overall inmate population (thereby owering the cost of penal
measures) and re-integrate the offender into society in a less obtrusive manner.

o Instrumentalism: Capitalism and the Influence of the Ruling Class
In the instrumentalist perspective of the state, and particularly of the crime-

control system, class is the ‘most important factor affecting the distribution of justice
(Linden, 1992). In this perspective there exist two very important classes: the ruling class
and the working class. In brief, the instrumentalist positioﬁ'\'ie'\;'s the state as having been
created by the ruling class; that class which owns and conirols the means of production in
society (Quinney, 1980). As the dominant class, this group is able to use the state and its
institutions as an instrument to secure and reproduce the material basis that insures it's (the
upper class’s) relative position in society. Having control over the means of production,
and thus the material resources in society, the upper class has the power to effectively
manipulate the state, and its various institutions, in its favor. The legal system thus
becomes a tool, or instrument, of class domination favoring the interests of the ruling class
(Quinney, 1974)- Ratner, McMullen, and Burtch (1987) indicate that this thesis is
‘confirmed by studies of corporate crime in Canada. The state gnd the law, they point out,
are particularly ineffective when it comes to pursuing corporate tax fraud and business

crime, but display an extremely harsh disposition when pursuing and sanctioning offenders
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of petty-crimes. Snider (1993) also demonstrates the ineffectiveness of the law when
dealing with such illegalities as anti-combines legislation and infractions against the
environment by Canadian businesses. The worst penalty a company may face is a large
fine. Compared to the profits derived from the illegal action however. this fine is usually
insignificant. As Snider (1993) points out, big business is consistently able to subvert the
law by receiving a finding of illegality but avoiding the label of any criminal wrongdoing.
To the instrumentalist theorist this example does not so much indicate that these large
organizations are above the law, but more accurately, that they control the laws in their
favor (Ericson, 1987).

The interests of the state, and the maintenance of the status quo are not only
insured by the few ruling elite of capitalism, but also by the many “managers” who work
on behalf of the state. As Miliband (1969) contends, while a minority of people control

the majority of wealth, in countries such as Canada and the U.S.. ownership itself is

diminishing in significance. What Miliband does is draw a distinction between the

ownership of resources and their actual control. Control, in this view, has now passed (or
is passing) into the hands of managers who themselves are not the actual owners of the
resources they command. That their loyalty rests with the capitalist enterprise is not
surprising.

For our intents and purposes, it seems feasible to draw upon this same argument
to understand the actions of government (public service) managers as well. The
instrumentalist position views those members of the state responsible for making,
interpreting, and enforcing the law as favoring the interests of the capitalist state in order
to enhance and protect their own privileged positions (Ritzer, 1988). Moreover, the
loyalty they pledge to the public interest is not viewed as politically neutral. “Neutrality is
absurd” states Miliband (1969:120). Placed in positions of responsibility for not only
applying but determining public policy, these individuals are constantly subjected to the
ideology of the state’s interest and the interests of the capitalist economy. The education,
social standing and class position of those civil servants who hold enough power 10

determine and implement social reforms places them in a special group of individuals -

~ whose ideas and beliefs are bound to influence their view of the “public” interest
_ p
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(Miliband, 1969). State agents are thus considered a strong force in the preservation of the
status quo. Unlike the popular conception of state social reformers which views them as
placing the interests of the lower class on equal footing when making policy. the
instrumentalists equate the role of bureaucrats in conducting the affairs of the state to the
preservation of a system of inequality (Ericson, 1987).

Quinney (1974) also draws attention to the powerful voices of learned
professionals in society. These individuals, encompassing the community of psychiatrists.
sociologists. criminologists, social workers, and researchers have become, in his words.
the “ancillory agents of power” (Quinney, 1974:26). These professionals, or “experts’. are
described as providing the kinds of information which leads to the creation of programs
intended to control those who threaten the social system. In essence. the information the
“managers” of social. order compile directly and indirectly serves to reinforce the existing
inequalities in society.

This alliance between criminology and the state, however, is far from being an explicit
conspiracy; rather, the relationship is much more natural and subtle. Criminologists
automatically serve the interests of the state by following their own unexamined
assumptions about the nature of the world and the process of understanding it. By
pursuing...an ideology of social order, the criminologist finds his interests tied to those
of the state

Quinney, 1974:27-28.

These professionals act as reformers of the state since it is the issues and
problems raised by them which receive official attention. As experts increasingly define
what or who poses a threat to society, they help to influence reforms which reinforce the
interests of those in power while insuring the relative powerlessness of those adversely
affected. m'

McMahon and Ericson’s (1987) study of a citizens group established to reform
the police in Toronto during the early 1980's highlights this assertion. The study
demonstrates how reform efforts by groups or individuals who operate outside of the
system can fail because of “instrumentalist co-optation” by members of the state. In this
case, a group of private citiien’s efforts at reforming police are met by the presence of
state representatives who éttempt to control and monitor the reform process. In so doing, |

these representatives bring the reform effort into line with their own needs and abilities.



This process is required as both parties, particularly the outside reform group, need to
make their demands ones that are manageable by the present system. In the end. .
McMahon and Ericson (1987) note, the needs of the reform group are “converted”™ into
their instrumental value for the state.

While this example provides an insight into the ways the state may subvert
outside attempts at reform, there is the more likely situation in which the state’s
representatives themselves instigate reform movements. Many reformers are employed by
the state and thus many issues and problems are raised by them. This allows these
individuals to identify “problems™ that need to be addressed by the state system, as well as
formulate solutions to deal with them. Thus, it is they who decide the course of events
which unfold as reforms are implemented. Instrumentalists such as Quinney (1974) and
Ericson (1987) view these reform initiatives as instruments for “reforming”™ and/or
“reordering” the “structure of domination™ that exists within society. Reforms are a way
for the state to institute programs which reinforce its control in an ever changing society.

Studies conducted by Boyd (1981), Jones (1978). Rains (1984) and Platt (1969)
all demonstrate cases in which specific reform movements resuited in an extension of the
state’s control over dependent or delinquent children. For example, in Neil Boyd's
analysis “The Crueity of Benevolence: The Release of Delinquents from Ontario’s
Training Schools™ (1981), he depicts the numerous reforms aimed at providing more
effective, lower-cost methods of dealing with juvenile offenders during the 1800’s and
early 1900°s period when institutional training schools were subjected to increasing
criticism. Despite several efforts at reforming the training school system, and even
replacing it, the justice system ended in actually increasing the number of training schools
while also implementing a system of probation (a measure initiated to replace the reliance
on the schools) (Jones, 1978). The result of the reforms studied by Boyd (1981) was a
marked increase in the number of youths subject to the official control :)f the justice -
system.

This finding is indicative of McMahon and Ericson’s (1987) assertion that any
reform initiated from within the state system can have no other consequence but to

maintain the status quo, reinforce the existing social order, or reproducing more control.
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“Reform™ they state “is itself constantly in need of reform” (McMahon and Ericson,
1987:74).

In Foucault’s (1979) analysis of penal controls, the idea of “progress” is a claim
made by the system in an effort to justify its reform efforts. Reforms. using this
justification, are easily placed in the context of the “public interest” and described as
“improvements”. The end result, as Miliband (1969) also contends, is that *progress’ does
not achieve a goal which serves the interests of those it is intended to serve (lower class,
delinquents, etc.,) but rather, has the effect of serving the narrow interests of the group in
charge of implementing those reforms. The result for the former group (those subjected to
state {_\@_éé.sures of “reform™) is to endure the negative consequences of the reform
movenient

Recall .that the instrumentalist perspective holds that the state is an instrument

controlled by the ruling class. In Discipline and Punish, (1979) Foucualt's analysis
purposely avoids a definition of “the state”. In so doing. Foucault is able 'fo place his
" analysis beyond the level of the state. This allows him to investigate other sources of
power which influence and control human action (Hunt, 1992). While this is an interesting
approach, it leaves Foucault ignoring the importance of the state and it’s role. Asa resuit.
Foucault identifies the “strategy” of modern control mechanisms but fails to identify and |
analyze who is the “strategist”. For Miliband (1969, and Quinney, (1974, 1980) the
answer is found in the ruling class. Reform movements and the idea of “progress” they
attach to their actions are elements of a legitimation process closely monitored by those
who hold the most influence in society. Quoting Marx, Miliband (1969:180-81) wTites
“the ideas of the ruling class are in every epoch the ruling ideas”. Therefore: .

The class. which is the ruling class material force in society, is at the same time its
ruling intellectual force. The class which has the means of material production at its
disposal has control at the same time over the means of mental production, so that,
generally speaking, the ideas of those who lack the means of mental production are
subjecttoit.

(Marx, 1964, in Miliband, 1969:181)

Platt’s (1969) study of the child saving movement in the United States displays
this assertion. In his analysis, Platt identifies how ideclogy, especially the ideology of



humanitarianism, can act as an effective instrument to exert control over the lives of
others. Through the use of humanitarian efforts, the middle class in the early 1900's was
able to play an important role in strengthening the state’s image of representing the public
interest. As Mathews (1979, in Chan and Ericson, 1987:7) noted “[i]deologies do not
simply descend from heaven...they have a real material basis, and practical consequence§“.
In the case of the child saving movement, those consequences included the extension of
state control over the lives of lower class youth and their families.

Legitimization by the state is an important aspect of its survival. Recall that the
instrumentalist perSpective' holds that the states' institutions function to constantly
reproduce and reinforce the existing social order. To that end, it is also important for the
state to maintain it's image as neutral while still protecting the interests of the dominant
groups (Quinney, 1980). As Foucauit (1979) points out, the introduction and extension of
such social services as welfare, health care, and policing measures have all been
implemented in the public good (and with the public’s approval) but have also led to the
expansion of state control forces. It is this presentation of public good that allows the
states “services” to extend with so little resis_tance into the everyday lives of individuals. -

_the coercive force of the state is but one means of maintaining the social and
economic order. A more subtle reproductive mechanism of capitalist society is the
perpetuation of the capitalist conception of reality, a non-violent but equally repressive
means of domination

(Quinney, 1974:46-47)

How is this accomplished? One answer lies in the public education system.
Education, more than even the media perhaps, plays an important role in the socialization
of individuals. While schools try to avoid political bias in their teaching agenda, they
engage, says Miliband (1969:181), perhaps unconsciously. in “political socialization”.
This is to say, education ﬁ.tlﬂlls a conservative role in that it acts to legitimize the actions
of a particular society. It does this chiefly by its ability to transmit values; values, the
instrumentalist position argues, which are sanctioned by the dominant groups in society
(Miliband, 1969). |

Through its various institutions then, the state is able to pfotcct its interests and

those of the ruling class. Whether the education system or the justice system, each
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becomes the coercive means to controlling threats to the existing social and economic
order.

One detailed approach to studying the rise of the state’s institutions is Melossi

- and Pavarini's (1981) account of the evolvement of the prison in capitalist society. The

evolution of the prison, they contend, is an example of the ruling class’s desire to control

an ever-growing labour force during the time of the industrial revolution. For our

purposes, it represents a good example of an investigation of a state-based justice reform.

e Melossi and Pavarini: Capitalism and the Control of the Labour

For Karl Marx, the distinguishing feature of “modemn” society is the emergence
of the economic system of capitalism. Capitalism. however, is marred by class struggle
(Lyon. 1993). This struggle arises out of the exploitation by the dominant class of the
subordinate class. Thus, for our purposes, social control. in the Marxian tradition. can be
viewed as a means of maintaining control over labour on behalf of capital. According t0
Mellossi and Pavarini’s (1981) historical overview, despite previous methods of control,
with the introduction of modem society labour was no longer coerced. Although the
worker was now, in a formal sense, free, there was still a need for the capitalist workplace
to control behavior. As a result, various means were created to monitor workers and
ensure their compliance as a disciplined labour force. These entailed the creation of
“management”, the use of machinery, and the formation of the factory (furtively designed
as a prison) in which to apply these measures (Mellossi and Pavarini, 1981). Hence, the
organization of large numbers of workers under one roof created a unique method of
obtaining discipline through the constant supervision of labour. This discipline is not
merely proactive either. According to Rushe and Kircheimer (1939, in Garland, 1990) an
" examination of the capitalist control of labour provides not only an analysis of how
capitalism structures the labour market and members of society, but also the “penal
institutions which are used against them when they resort to crime or political resistance”
(1990:94).

To Mellosi and Pavarini, the use of the modern techniques of punishment, and, in

particular, the prison, is an imbbrtant element of discipline. For the state apparatus 10
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survive, it must constantly reproduce the labour power of the workers. To do this, it is
integral that workers are properly trained. properly disciplined. and adequately rewarded
for their labour. For those who pose a threat to the system. the prison is put in place to
both punish and deter. The prison, in their words. is “like a factory producing proletarians,
not commodities™ (Mellossi and Pavarini, 1981:145).

o Structuralism: The State and Relative Autonomy

The structuralists view of the state in society differs on mainly two counts: one,
the relationship between the state and class, and two, the role, or function, the state plays.
To begin, structuralists reject the assumption that the capitalist class “acts as if it had one
mind and body” (Linden, 1992). Capitalist society, they argue, is composed of a variety of
classes. The capitalist and proletariat are considered the two most important ones, but
there are others that are also important. These classes, often antagonistic, attempt to use
the state and its institutions (for example, the justice system, the legal system) to settle
disputes or further their interests. Contrary to the instrumentalists, however, the
structuralists reject the idea that the state, in these instances, serves the interests of the
capitalist class directly (Poulantzas, 1969).

In the instrumentalist analysis, little autonomy is accorded to the state due to the
ease with which the dominant class is able to manipulate it as a tool for its interests. In
comparison, the structuralists view the state as relatively autonomous from the direct
interests of specific groups. The state is thus conceived of in terms of its “functional
utilities, playing a role of “liaison™ between classes (Ratner, McMullen. and Burtch, 1987).

The assertion of the ‘relative autonomy’ of the state is an important concept in
the structuralist argument. Relative autonomy denotes a situation in which the various
structures (or institutions) of the capitalist state are relatively independent of each other
(Ritzer, 1988). Here the state is characterized by both the “relative™ separation of the
economy from the polmcal and the state from the dominant classes (Poulantzas, 1973).

It is important to note that relative autonomy does not signal that the state is
completely neutral, or unmanipulable . For example, within the legal system, the

autonomy of law maintains that law, free from bias, acts as a neutral arbitrator between
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groups. As Snider, (1993) points out, however. state law is often weak and in the end
serves the interests of the stronger group. The state does, then,'give a certain advantage, Or
degree of protection, to the dominant class - even though it is not directly in the hands of
capital (Ratner, McMullen, and Burtch, 1987). Overall, the state functions to support the
long-term interests of capital and, in tumn, protects its own well-being.

One of the leading writers on structuralist theories of the state, Nicos Poulantzas.
has introduced many of these ideas. The state. in his view, is relatively autonomous from
the immediate control of the capitalist class which is what allows it to accomplish the
maintenance of the capitalist state in a manner perceived as legitimate. The state, he
e\cplams ‘can only truly serve the ruling class in so far as it is relatively autonomous from
 the diverse fractions of that class” (Poulantzas 1972, in Ratner, McMullen, and Burtch.

1987:86). Within this process, legitimation plays an important role, for if the state is
perceived as repressive or biased to the demands of one group, other groups will
mcreasmgly resist efforts to control them (Linden, 1992). It is thus important that the
state exercise it’s control, in the long run, through “ideological domination™ (Ritzer,
1988:267). For Poulantzas, ideological domination occurs throughout the socialization
- process, particularly during the course of training people to occupy various positions and
oécupations within the capitalist economy.
o Conclusion

Several competing, and some complementairy, perspectives on the role of the
state and its crime-control, justice, and legal system have been reviewed here. Overall,
these are intended to serve as a guide to understanding, and critically analyzing, the events
studied in the chapters to follow.

Having reviewed several theories regarding crime control and the state, it is
hoped that, taken together, these perspectives will serve to guide an understanding of the
findings which follow. For instance, Foucault’s (1979) analysis of the rise of social
control points to the way in which control and surveillance have become increasingly
dispersed into the everyday lives of human beings. Each successive reform movement

initiated by the state in the past 150 years, both Foucault (1979) and Cohen (1985)assert,
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has broadened the system’s control forces while having no observable impact on the
prevalence of criminality. Crime continues to exist, and so do the growing number of state
controls designed to monitor those who pose a threat. Over time, and particularly in the
last few decades, the power of these mechanisms of control have increased substantially as
surveillance has transformed itself from an action of the state within enclosed institutions
to a generalized form of community-controls (Foucault, 1979, Cohen, 1985). Using state
theorist’s perspectives, such as the instrumentalist (Miliband 1969. and Quinney, 1974,
1980) and the structuralist (Poulantsas, 1969), one can further develop an understanding of

state juvenile controls. Where Foucault and Cohen’s social control thesis leaves off

(namely in examining “why” the state acts as it does) the state theorists offer an

explanation. Society, they argue, is composed of several classes. Those which hold

poWer, mostly the middle and upper classes, are two such classes and they exercise

considerable influence over the actions of the state and it’s institutions. When reforms

occur to the juvenile justice system, for example, it is the interests of the dominant classes

in society which primarily reflect the direction these reforms will take. As a result, the

state’s actions in matters of social control are manipulable by the middle and upper-classes

and are consequently to the detriment of the lower classes. Over time, the many reforms |
(which Cohen and Foucault identify) can be examined as a constant reinforcement of the

status quo in society. Taken together, social control theory and state theory would identify

reform movements initiated by the state system as serving the interests of the dominant

classes while increasing the net of social control cast over the lower-class poor.

The next three chapters, which cCmprise the research on Canadian youth justice
controls and their effects, are organized in a similar manner as Foucault’s (1979) snidy on
penal controls. As stated at the outset, the goal of this paper is to evaluate the degfee to
which Foucault’s analysis of the rise of state justice controls is an accurate depiction of the
Canadian situation regarding young offenders and state control. To do this, the study
traces the history of Canadian juvenile justice reforms using a method comparable to
Foucault’s in Discipline and Punish (1979). In the next chapter, the beginnings of a reform

movement that led to the separate care of children from adults is explored.
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Chapter Three
Methodology

Introduction

In setting about researching this paper. it is important to reiterate that my goal is to
evaluate the applicability of Foucault’s (1979), Cohen’s (1985), and the various state
theorist’s (such as Miliband’s (1969) Poulantzas's (1969) and Quinney’s (1974, 1980) )
depictions of the rise of state crime-control in light of the current findings on Canadian
youth justice controls from the late 1800’s to the present.

In his work, Discipline and Punish (1979), Foucault provides a socio-historical
account of the rise of crime-control. The following paper takes a similar approach., tracing
the Canadian situation regarding juvenile justice practices historically to reveal whether
they follow a pattern consistent with Foucault’s depiction of the rise of disciplinary
controls. To do this, empirical data from official government sources will be used to
 measure the relative increase in the number of youths coming under state control and
‘ | supervision during the last 100 years in Canada. This data, along with the careful study of
the numerous youth justice reforms which have occurred during this period, is intended to |
provide the basis upon which the various theoretical positions presented at the beginning
of the paper may be evaluated. .

Each research chapter begins first with an hjstdrical account of the juvenile justice
reforms which occured during the period under review, then the empirical data indicates
the effects these reforms have had on the number of youths placed under state control and
supervision. Methodologically, the research will centre around second-hand data
collection. "['lﬁs data will take the form of government-published documents and statistics,
-~ as well as the use of secondary literary sources and published research. Investigating the
three areas that comprise ihe study (theory, Canadian penal history, and empirical
findings) will make use of each source to a varying extent. The third, being the empirical
research and presentation, is the most pertinent, and receives the most detailed overview
below.
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History of Canadian Juvenile Justice Reforms

To carry out a historical investigation of the Canadian response to deviance,
secondary sources are again used. These entail both published historical studies (books
and/or journal articles) on selected topics as well as published government documents.

Readily available government ptiblications from the mid to late 1800°s and early
1900’s include a series of Reports published each year by various persons in charge of
jails or reformatories. The first available reports are from 1860, which comprise the
Report Upon the Common Gaols and Reformatories of Upper and Lower Canada and
three Inspector of Reformatory Prisons for Boys Reports from Upper and Lower Canada.
These provide information on the structure and organization of the jails and
reformatories, the staff, the living conditions and routines of the inmates, and admissions
information regarding age, offense, and duration of sentence of the prisoner population.

Subsequent reports include the Annual Report of the Minister of Justice (1882-

1927), provincial Sessional Papers documents and reports and articles published in legal
journals, the Journals of the House of Commons, and by individuals and institutions such
as the Department of Neglected and Dependent Children (1907-1914) or the Children'’s
Aid Society. ' |

To further study the changes taking place over time, and some of the attitudes
towards them, Canadian House of Commons Debates are investigated. All of the debates
which have occurred in the House of Commons since the 1880°s to the present have been
recorded and are available for review. The indexes are filled with referenges to debates
circulating prior to the advent of the JDA, severa! reforms throughout the 1900s, and then
the YOA in the 1980’s. These offer an invaluable insight into the various positions held
by then-current politicians and the decision-making process’ regarding youth justice
legislation.
Empirical Data Collection

To address the final question; whether there has been an increase in the number of
youths handled officially by the system, government statistics will be thoroughly .
examined. These statistics will be gathered in a variety of forms, due mainly to the

changing ways in which they were published between 1860-1990.
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