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ABSTRACT

A modified version of the per se rule has been employed by Canada
for several decades to enforce restrictive practices legislation. One
frequent criticism of this method of enforcement is its lasck of flex-
ibility. Reliance on judges and lawyers with little or no formal train-
ing in economics to decide matters which are essentially economic in
nature has caused to evolve an enforcement progedure in many respects
excessively legalistic. In good part, this has resulted from the
Federal Government's necessary reliance on its powers to enact criminal
legislation ('property and oivil rights' being exclueively provincial
under the B.N.A. Act) in order to control combines and restrictive prac-
tices, and the inevitable clash between standards of proof, etc. normally
expected in criminal proceedings and those appropriate to econanic issues,

An attempt has been made in the United Xingdom to avoid this toe
legalistic approach to restrictive practices by the establishment of a
special court to pronounce upon restrictive agreements, Provision has
been made for appointment to the court of lay members, qualified by
virtue of their experisnee in industry, commerce or public affairs, to
sit with legally qualified judges in the adjudication of restrictive
agreements, In arriving at its decision the court must consider all
relevant econamic factors. Such an economically-oriented approach might
be expacted, on a priori grounds, to have economic results superior to
those emerging from current Canadian praetice, under which (despite app-
arent deference to 'undueness' and publie interest in the legislation)
interpretation has become strained, legalistic and even somewhat in-

i1

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



consistent, with virtually no reference to economic causes or effects.
Analysis of cases relating to the public interest which have
appeared before this court to the present time fails to uphold such
expectations and it is concluded that on the basis of British experience,
there is insufficlient proof to establish the a priori belief that the
economic results cf this economically-oriented approach are superior to

those resulting from per se rules.

il
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PREFACE

The purpose of this study is to examine the recent developments
in restrictive practices legislation in the United Kingdom, almost ex-
clusively related to price agresments, to determine whether the newer
British procedure contains worthwhile !'lessons' applicable to the Can-
adian method of enforcement. The United Kingdom legislation establishes
an economically-oriented approach to the subjesct of restrictive practieces
enforcement, This differs oconsiderably from the longer-established
Canadian method of enforcement wherein econamic eonsideratiens play at
most a minor part as evidence which will be considered by the court.

In making acknowledgements, my foremost gratitude is to the members
of my committee; Professor W. G. Phillips, Ph.D., Head of Department of
Economics and Political Science and Chairman of my committee, Professor
A. E. Kovacs of the Department of Econcmics and Political Seience and
Profeasor J. M. Brownlie of the School of Business Administration, I am
deeply indebted to the entire Department of Economics and Politieal Seience
for their many helpful suggestions and cooments but especially to Dr. W,
G. Phillips who aroused my initial interest in the subject and succeeded
in maintaining it even beyond completion of the study.

I also wish to extend my thanks to the staff of the University of
Windsor Library for the assistance given me, notably to Mr, Albert V,
Mate, M,A,, A.M.L.8., Reference Librarian, and Mrs. Elizabeth McGaffey,
also of the reference department, in locating many of the sources of in-
formation used in this study. Miss Mary Dalton was also both cheerful
and helpful, providing valuable assistance on innumerable occasicns,
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I would be forever in error if I did not express gratitude to my
wife for her continual encouragement and forbearance in the face of what,
at the time, appeared to be major difficulties., Finslly, I wish to thank

those who have taken the time to assist in the typing of this thesis,
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INTRCDUCTION

The purpose of this study is to describe and analysze the British
method of enfercing restrictive practices legislation to detemine
whether this newer approach whereby restrictive agreemnents are judged
by their economic effects is superior to Canadian enforcement pro-
cedure whereby restrictive agreements which involve a preponderance
of the industry or a2 substantial part of the market are per se illegal.
The Canadian procedure has avoided any refined economic analysis by the
courts and has been content to rely on the test that collusive behaviour
has reduced competition to a point which is, in the court's opinion,
undue, Once this point has been reached the agreement is per se illegal
with no regard for the economic consequences which might follow removal
of the restrictions.

If the proposition is aceepted that a competitive eoonomy is more
productive than its noncompetitive countsrpart, the need for legislatien
prohibiting restrictive practices is obviocus. It is only in more recent
years, however, that this proposition has found wide acoeptance outaside
of North Ameriea and even then it has only been ascepted with qualifica-
tions., The recent United Kingdom legislation establishes a presumption
in favour of competitien but provides for exsceptions to the competitive
principle when it can be demonstrated that restrictive practices are
not contrary to the public interest, This exemplifies the widely held
belief in England that not all restrictions are hammful and that some
even may be beneficial,

In North America the benefits of competition have long been extolled,

1
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Even the businessman who would pursue a restrictive policy in the further-
ance of his own interests, would prefer to ses other businessmen sub-
jected to the rigours of competition. Competition is egalitarian in
nature and it is upon such political principles that the North American
democracies of the United States and Canada were founded, The desire

for politieal squality and the fear of coneentration of sconomic power
were translated into an economic policy where great faith has been

placed upon the levelling powers of campetition., There ias little wonder
then that per se rules were adopted in North American as a guarantor of

a campetitive sconomy,

It is only in North America that the per se approach to restrictive
practices is fourid, Countries which have become concerned with the anti-
trust problem in recent years have adopted an empirieal approach to the
problem. This :aises the question whether the per se approach has become
somswhat dated, Why have other countries not seen fit to adopt this
method of enforcement which has the benefit of such lengthy experience?

The procedure followed in answering these and other questions whieh
arise will be to describe the economic background and then move on to the
legal framework on which the system of enforcement rests., An analysis
follows of cases contested before the Restrictive Practices Court to
detemine whether agreements were contrary to the publie interest. The
final section of the thesis will evaluate the effects of the British
legislation on competition within the country in an attempt to determine
whether the economically oriented approach used in the United Kingdom

has shown esonomic results superior to per se rules,
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CHAPTER I
LEGAL ATTITUDE TOWARDS RESTRICTIVE PRACTICES IN CANADA

Restrictive practices legislation developed almost simultanecusly
in Canada (1889) and the United States (1890) as a reaction to the son-
centration of econmic power evidenced by the merger movement of the
period. It has been stated that legislation was enacted in both countries
"prohibiting comprehensively and in prinoiple all forms of restrictive
agreenents tending to eliminate cenpotitien."l Some qualification is
required for this statement but it does express the mammer in which the
"rule of law® operates,

The Sherman Act in the United States did prohibit all restraints
of trade; the Canadian legislation, however, condemned only those
restraints which "unduly" limited m:ugmt.i.t.ion.3 Around the turn of the

1 W, Friedmann, "A Comparative Analysis,” in ¥, Friedmamm,
sditor, Anti Trust lLaws, (Toronto: The Carswell Co. Ltd., 1956),
Pe 525, v

2 Section 1 ocutlaws "Every contract, combination in the form of
trust or otherwise, or conspiracy, in restraint of trade or commerce
among the several States, or with foreign nations"; and section 2
makes puilty of a misdemeancur "Every person who shall monepolise, or
combine or conspire with any other perscn or persons, to monopolise
any part of the trade or commerce among the several States or with
foreign nations." Esphasis supplied. 26 Stat. 209 (1890), as amended,
15 U.8.C. (1958).

3 Section 32 (1) (c¢) has emerged as the most important para-
graph and states "Every one who conspires, canbines, agrees or arrenges
with another person to prevent, or lessen, , campstition in the
production, manufacture, purchase, barter, sale, sterage, rental,
transportation or supply of an article, or in the price of insurence
upon persons or property is guilty of an indictable offence and is
liable to imprisoment for two ysars." Emphasis supplied. Combdines
Investigation Act, R.5.C., 1952, C314 as amended by 1960, CiS5.
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century, the American courts interpreted the qualitative test of un-
reasonableness into the Act and Friedmann, in a 1955 article, con-
cluded "that the differences between Canadian and Ameriocan law have at
least theoretically been reduced to insigniﬂcanco.""'

It is convenient at this point to clarify the present Canadian legal
position on restrictive practices as the cbject of this study is to Judge,
in the light of recent British experienee, whether the Canadian approach
to restrictive practices enforcement might be ocutdated or inferior to the
more regent British approach whish will be described t;Qlaw.

A. The Modified Per Se Rule
Friedmann's statement that in Canada "all restrictive agreements

tending to eliminate campetition"’are prohibited has been criticised and
he has been accused of attempting to sum up the Canadian jurlisprudence
in the atatement that "any restriction of competition must be presmed
to be per ss an offence against the law.b This is an important point
to clear up as the opinion is widesprsad in Cansda that any and all re-
straints upon competition are per ge illegal. This belief 1s "as in-
correct as it is influanti&l."7

L We Friedmann, “Hono?oly, )Rcasomblencu szl;!’uhlic ig;wornt",
Ganadian Bar Review, XXXIII (1955), 145; see also C., Reynelds, The
Contrel of Competition in Canada, (Csubridge, Mass.! Harvard University
Press, 1940), Pp. 169-70 whers he states "The prucess of judicial in-
terpretation has,..brought the two statutes into much closer agresaent
than one would suspect from the wording.”

5 In D. C. Kilgour, “"Cases and Comments”, Canadian Bar Review,
v (1957), 1088,

6 JIbid.
7 Zbid,
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Two noted authorities lend their weight to the opinion that all
restraints upon competition are not per se illegal in Canada. Professor
Skeoch has stated:

each and every degree of interference with free competition

is not ccndemned, but only that degree which results from

effective control of a substantial part of the market

conecerned .8

HMaxwell Cohen, appearing as 2 witness before the House of Camons
Committee on Banking and Commerce, said:

“hen one talks about the existence in Canada of an attitude

by the courts, which 18 very tough and simple and over-

simplified, one must remember that this over simplification,

on the whole, is confined to situations where the preponder-

ance of the industry is involved in such co-operative or

collusive behaviour.?

The construction most likely to be placed by the courts today upon
the wording of the Act appears to be that those restraints uwpon com-
petition which involve "a substantial part of the market"” or "preponder-
ance of the industry'will be judged per se illegal. This is the mod-
jfication to the strict per se rule which appears in the Canadian

legislation,

B. Constitutional Problems

Even the briefest cutline of the present Canadian legal attitude
tcwards restrictive practices would be sericusly deficient without some
mention of the constitutional problems peculisr to Canada, whieh have
played an important role in the framing of the anti-eombines legislation.

8 L. A. Skeoch, "The Cambines Investigation Act: Its Intent
and Application”, Canadian Journal of Economics and Political Secience,
JXII (1956), 30-31.

9 M. Cohen, tc House of Commons Committee on Banking and Commeres,

Minutes of Proceedings and Evidence, Combines Investigation Act, 1960,
FP. 536-37.
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Seetion 91 of the British North America Act entrusts to the
federal govermment exclusive authority over "the regulation of treade
and commerce” and "the criminal law," Section 92 gives authority to
the provinces over "property snd civil rights in the Provinees.”
There 1= an epparent conflict here. Almost any economic regulations
will affeect both "trade and comserce" and "property and eivil rights.”

The classical definition of the "trade and comerce" clause was

laid down in Citigzens' Insurance Company vs. Parsons (1881) where it was

stated that the authority of the federal govermment

to legialate for the regulation of trade and coomerce doss not

camprehend the power to regulste by legislation the contracts

of a particular business or trade, ?8” as the business of

fire insurance in a single province,

As a result of the courts' interpretation of the "trade and comm-
erce" clause, the federal govermment has been forced to resort to the
criminal code to enforce its anti-combines policies. The propriety of
this was also questioned but upheld in 1931 on the ground that the
primary object of the Combines Investigation Act was "to make the
formation of a combine a criminal offence, and that the investigatory
powers of the Registrar are reasonably aneillary to this ob:}oct."‘u

As recently as 1952, the MaoQuarrie Report stated:

The constitutional case for monopoly legislation is narrower

in Canada than in either the United Kingdam, which is a

unitary state, or the United States, where commerce
clauge has received a wide interpretation.

10 See L. C. R.mdd., op. g_!o, PPe 2 T=48,
11 Ibid., p. 258.
12 Report of the Committee to S Combines Legislation,

(Ottawa: Queen's Printer, » Pe 7o
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Because of reliance on the oriminal law, publicity and criminal
prosecution have been the principal means of enforcement used against
restrictive practices in Canada, Civil remedies are very difficult
due to the constitutional problems, This has resulted in an unhappy
state of affairs as criminal sanctions are inappropriate in all cases.
The substitution of eivil or administrative remedies in place of criminal
prosecution would make it possible to mitigate the harshness of the
latter where desireable. In the United 3States both civil and coriminal
prosecutions may be brought (concurrently if desired) by the Department
of Justice under the Sherman Act and the Federal Trade Commission may
apply administretive remedies; in Britain both civil and administrative
controls are employed. In Canada the only alternative to the criminal
law is a decision by the Minister of Justice not to proceed any further
with a cagse., This is hardly satisfactory as it does not comprehend "the
many intermediate altuations where...action ic required but criminal
13

prosecution may appear too severe."
It would not be difficult to argus the superiority of legislation
eontaining a full arsenal of weapons, i.s., criminal, civil and admin-
istrative remedies, to that containing a single blunder buss, oriminal
sanctions., The authors of the MacQuarrie Report obvicusly thought like-
wise.
We are not unaware,..that there are sectors of the eeonomy in
which effective competition is not maintained, leaving problems
which in a unitary state might be met by eivil restraint or

other remedies. It may be that at seme future tﬁnﬂt might
be possible to extend the scope of the legislation,

13 w. Friedmann in Anti-Trust Laws, p. Sik.

1, Report of the Comaittee to Stuwly Combines Legislatiom, p. 28
_'B_t_: Em.
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The answer to whether or not civil controls could be enacted
is contingent upon the attitude of the Supreme Court of Camada to the
"trade and commerce" clause of the British North America Act. GCosse and
Friedmann have expressed optimism that this clsuse may receive a more
favourable interpretation than in the past if it becomes subjected again
to court interpretation. Until such time we must consider anti-combine
logislation to be bound within the confines of the criminal code.

Due to the oriminal nature of procesdings, the standard of proof
normally accepted by the court differs from that required in c¢ivil pro-
secutions. The standard of proof required in a criminal case 1s "beyond
a reasonable doubt" while the lesser standard which must be met in a
civil case is "the balance of probabilities."” The latter is obviously
better adapted to cases where the likely econamic consequences, which
are themselves something less than precise and absolute, must be evaluat-
ed., A "reasonable doubt" could be invoked in the majority of situations
where often conflicting econamic factors must be balanced, especially
when judged by parties with no formal training in econmmics. Canadian
courts have attempted, with some success, to avoid problems of this
nature, Maxwell Cohen states:

The courts came to the conclusion early that the purpose of

the legislation was not to impose upon them the refined

economic task of the measurement of many calculations and

factors of what was against the public interest, but to con-

fine to them the main task of saying: has competition, as we

understand that conception, been reduced, and reduced to such

an extent that it becomes worrisome to us, as a court,

looking at it...The history of Canadian anti-trust inter-

pretation...has been a history of avoiding refinements of

economic analysis by the courts, and they have rested upen
the simple fact that collusive behaviour was sufficient.l5

15 M. Cohen, loc. oit., pp. 536-37.
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“hile the Canadian courts have been attempting to skirt the
economic issues involved in restrictive practices sases, the British
have set up a special court of law, the Restrictive Practices Court,
and specifically require this body to exanine each restrictive agree-
ment in the light of the likely economiec consequences resuliing frem it
so that it ean be pronounced either within or without the publie interest,
Civil remedies are employed by this court in the enforcement of its
activities, The lowsr standard of proof required when civil remedies
are used no doubt facilitates the reaching of decisions by the court,

This is aptly put by R. L. Sich, Reglistrar of Restrictive Trading Agree-
ments 4in the United Kingdom:

It 18, of course, true that the kind of matters which have to be
considered do not lend themselves to precise and absolute
demonstration...But these are e¢ivil and net oriminal proseed-
ings, and hence, to discharge the cnus of proof, a fact does
not have to be established beyond reasonsble doubt; it is
enough that on the gnlanco of probabilities it is more likely
to bs so than not.l

An example of the higher standard of proof required in a coriminal
case can be found in the Canadian Breweries decision where McRuer, C. J.
stated:

If I am correct in applying, by analogy, ths language of Cart-
wright, J. in the Howard Smith case to the Combines Act, it
must be interpreted as differing from the Clayton Act in this
important respect: under the Combines Act it must be demonstrat-
od beyond a reasonable doubt that the merging of cmpetitive
sorporations is likely to put it within the power of the merger
to so extinguish campetition as to affect prices by monopolistic
control., As long as the evidenos shows that there is strong
virile competition in the market, notwithstanding the merger,

I do not think the merging of campeting ecompanies comes within

- ———ER

16 R. L. Sich, "Progress Under the Restrioctive Trade Practices

Act, 1956", iork-hiro Bulletin of Economic and Social Researsh,
(1956): Pe .
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the standard of proof required in a criminal cau...17
In Canada, the nature of proof required in criminal cages, the

rredominant roles played by lawyers and Judges and their aveoidansce of
economic considerations, the legalistic requirements for successful
prosecution, these factors have influenced the work of other authorities
responsible for preparing cases for prosecution and have resulted in a
legalistic approach. Rosenbluth and Thorburn claim that combines in
Canada are viewed as constituting a police problem and a legal problea
rather than economic problem and have accused the enforcement author-
ities of employing a "cops and robLers" approach tc anti-cambines
enforcement policy.le
It would appear desireable to bring the economic considerations
involved in restrictive practices cases into sharper focus than has been
the practice in the past. Under the per se doctrine, as it exists in
Canada, any agreement which "in effect restricts trade and involves a
predominant ssction of the industry’”is illegal without any inquiry as to
"whether these sgrsements hawe been good for prices, or have been bad for

prices.“zo Bladen and Stykolt have argued that all price agreements do

17 MoCruer, C. J.'s statement in Re Y. Canadian Breweries,
Ltd,, 126 CCC 133, p. 161, quoted in Restrictive Trade Practices Comm-
1asi

on, Report Conge the Manufacture, Distribution and Sale of
Faper Containers and Reiated Products, (Ottawa: Queens
Printer, s Pe .

18 C. Rosenbluth and H. G. Thorburn, "Canadian Anti-Combines
Administration, 1952-1960," in M. H. Watkins and D. F. Forster, editors,
Econcmics: a, (Toronto: MeGraw-Hill, 1963), p. 93, rcpr:lntzd froa
The Canadlan Journal of Economic and Political Science, XXVII, (Nov.
19615 R Z9§:§03.

19 M. Cohen, op. cit., p. 556.

20 Ibid.
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not create an “"undue" degree of price rigidity and that some rigidity
may even be necessary in the public interest.?l If such be the case,
we may enquire whether legislation of the type now found in the United
Kingdom, whereby it is possible to retain in foree restrictive agree-
ments which are eonqidcrcd to be in the public interest, is likely to
result in better industrial performance and more benefits for the people
than our modified per se rules by which the good (if there be #m good
restrictive agreements) are autamatically swept out with the bad,

Since the United Kingdom legislation has been in effect for such
a short period, it is appropriate to describe events preceding the 19,8
and 1956 Acts to ensure that the need for sueh legislation in Britain is
appreclated,

21 V. W. Bladen and S, 3Stykolt in Anti-trust Laws, p. 58; see also

J. A. Schumpeter, Capitalism, Socialism Dem (third edition
New York and Enr’utom Harper and Row, 196 )ﬁ VIiI, ’
“Monopolistic Practices.”
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CHAPTER II
THE UNITED KINGDOM: ECONOMIC BACKGROUND

At the beginning of the Twentieth Century the United Kingdom wss
“an econamy largely regulated by the functioning of the market in the
¢classicsl econamic tradition.”l Professor G. C. Allen states that on
the eve of World War I British industry, on the whole, sould claim to be
nore conpetitive than German or American industry and that competition
was considered to be the general rule governing industrial cnt-rprisa.z
Important factors which influenced this attitude were the large interests
vwhich the major British industries had in the export markets of the world

and the adherence of Great Britain to a free trade policy.

A. Post vorld War I

Opposition to monopolies increased after World War I due to an in-
orease in the cost of living which was attributed in part to monopolistie
practices which had been an outgrowth of the war period. In 1918 ths
British Government appointed the Cammittee on Trust to oduidcr actions
to safeguard the public interest "in view of the probable extension of
trade organizations and combinations after theo war.“3 The committee

report recoomsnded survelllance and the ecllection of information en

1 G. C. Allen, "Monopoly and Competition in the U.K." in E. H.
Chamberin, ed., Mono and gu&ﬂ.ﬁg and r Regulation, Inter-
national Economic Association, on: Ma R s P. 88,

2 m‘n, _020 _c_i_t." Pe 100;

3 R. Gosss, "The Enforcement of Competition in the U.K.%,
Canadian Bar Review, XXXVIII, (1960), 165.

12
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combination activity in industry.

No legislative activity was taken on this report as opposition
.0 monopolies began to abate with the onset of the post-war depression.
“he chronic state of depression sxperienced by many British industries
during the 1920's provided a strong inducement for businessmen to en-
zage in restrictive pmctioes.“ The major problem facing depressed
industries was the presence of excess capacity which gave no indication
of being removed by the competitive process.

Rationalisation of industry began to find favour as an alternative
to the competitive process for the removal of excess eapacity and schemes
were introduced to implement it in several of the leading industries
(bsg. ship-building, coal-mining, wool~cambing, cotten and tineplate
_prt.uim:t'.:lon).5 The Bank of England was also instrumental in the attempt
to rationalise industry; the Lancashire Cotton Corporation Limited was
formed with the financial backing of the Bank in 1929,6

4 "In periods of prosperity competition seemed to possess the
virtues attributed to it, When, however, conditions changed for the
WOr'sS...co~operation rather than emmpetition, was the life of trade
and even the law of self-preservation." in H. Heaton, Egonomic Histery

of Eurog, (revised edition; New York: Harper and Bros., 1948),
PP. .

5 "The term 'rationalization' was invented late in the 1920's to
express the idea of semi-compulsory reorganigation.” E. A, C. Robinson,

The Structure of titd % wstry, (revised edition} University of
Chicago Pron,-ﬁ%;, Pe Iﬁ; op. oit., p. 15h. " A large
proportion of the so-galled 'rationalization schemes'! of the 1930ts
represented a misguided attempt to exoreise depression by adjusting
eapacity to the low level of requirements of the dottom of the de-
pression. Compulsory end state—subsidised destruction of wvaluable
squipment in potentially growing industries is the least appropriate
measure yet discovered for curing a depression®; also G. C. Allen,

op. eit., p. 89.

é VW. Mennell, Takeover: The Growth of Mono; in Britain
1951-61, (London: Lawrence and Wishart, 1962), p. 13; G. G. Allen,
_020 zi_t_o, Pe lm-
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By 1929 the Balfour Committee repcrted that there was no urgent
need for legislation dealing with the abuses of moncpoly and, further,
that England was fortunate in not being hampered by sueh anti-trust
legislation as prevailed in the United St.at.u.7

During the 1930's international trade declined as the major in-
dustrial countries attempted to export their depression by reducing
imports and imposing other restrictions, In the United States pro-
tectionist foroes succeeded in having f.he Smoot-Hawley Aet (1930) passed.
This act raised tariffs to an all-time high and led to retaliatory astion
by many other countries. Steep tariff barriers were raised by one country
after another, quotas were set, exports subsidiszed and dissrimination
practiced, Mercantilist policlies were so clossly emulated as to evoke
the description "-neo—meremtilist."s

In England rationaliszation and cartelisation continued to enjoy
publie and govermmental favour. Professor Allen states, "Proem 1932 on-
wards govermment pelicy became wholeheartedly committed to hastening
the retreat fram gompetition."’ The British Iron and Steel Federstion
was formed with govermment urging, for the purposs of entering inte
agreements with the European Steel Cartel to fix import quotas and de-
termine prices. The govermment also {nitiated protcctiqnipt measures
with respect to the coal, textile and ship=building industries for the

7 Final Report of the Committee on Industry and Trade, (Londonm:
HeMe2400, 1929), Po 193,

8 D. A. Snider, Introduction to Intermational g%gg, (Homewood,
Illinois: Richard D. Irwin, revised 231%&"", E’%ﬁ), p. 02,

9 G C. Allen, op. eit., p. 90; for a very good contemporary
acoount of the period, ses A, P. Lucas, "The British Movement for
Industrial Reconstruction and Control of Competitive Activity®,
Quarterly Journal of Econamics, 1935, reprinted in s in the
social Control of Industry, The horioan Economic Assoclation,
{Philadelphia, The Blakistin Co., 1949).
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purpose of limiting output, eliminating surplus capacity and fixing
legal minimum priees.m |
Rationalization schemes were favoured also by the notable in-
crease in the streagth of trade associations which oscocurred during World
war 117 Pims which had previously been independent and campetitive
became linked through trade associations, the result being a further
consolidation of interests and increased facility for the extension of

combinations,

B. Post World War II

Towards the end of the war a change was noted in goverrment and
public opinion as unfavourable comparisons were being drswn between
British and Ameriean industrial efficiency.l® the restrictionist
policies, which had been adhered to by British industry, were criticised
as a contributing factor to the inferiority and stagnation of the inter-
war period.l3

The British Labour govermment subsequently took steps to effect a

nationaligation program, Prom 1946 to 1948, public control was extended

10 The Bow Group, 5%5%14! and Hergers, (Conservative Political
Centre, No, 270, Sussex: » Po

11 G. C. Allen, op. cit., p. 107; see also Bow Croup, op. eit,
Pe 35. The necessity to co-ordinate and expand production d g both
World Wars resulted in government encouragement of the formmation of
trade associations., A similar development ogcurred in Canads,

12 G. G. Allen, op. ait., p. 107; G. C. Allen, "Ecencmic Progress,
Retrospect and Prospect”, Economic Jourmal, 1X, (Sept. 1950), 466, where
he cites higher capitalization as ons reason for higher American product-
ivity; he aites the main reason for lower British productivity as poorer
techniques and organization; see also E. Rothbarth, "Causes of the
Superior Efficiency of U.S5.A. Industry as @ampared with British Industry,"
Economic Journal, LVI, (Sept. 1946).

13 Bow Group, op. cit., p. 37 and p. 41; see also G. C. Allen in
lonopoly, Cempetition and Their Regulstion, p. 103.
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to many industries in whioh powerful mcnopolies had formerly existed.

Some other industries which had long been engaged in restrictive practices
were nationalized, notably finance (The Bank of England), cammunications,
public utilities, cosl and iron and atcol.u’

The aeceptance by the British government in 1944 ef the prineiples
of a full-employment pone}‘swu incompatible with monopalistic practices
which restricted ocutput and employment, causing such prasctices to fall
further into disrepute. The strength of market demmsand at this time also
contributed to rendering ineffective the time-worn protectionist arguments
in favour of restriective practiees.

The change in public opinion which occurred was a change in degree
rather then a camplete turning away from the taeit aceeptance of the
monopolistic and restrictive practices which had long prevailed in Eng-
land to the desire for ecompetition in the North American sense. Stevens
expresses this change in these words:

The public is undoubtedly more sensitive to restriotive practices

than it used to be...But as a wvhole it 13 atill :izt very heavily
comaitted to cutting back restrictive practices,

14 C. Wilocox, Publie Policies Toward Business, (Homewood,
Illinois: 1955), Chapter 27 "Pellicy in Other GCountries”.

15 v, H. Beveridge, Full m§ment in a Free Society, (New York:
We We Morton and GO., 19‘05)) Pe S

16 R. Stevens, "Experience and Experiment in the lLegal Control
of Competition in the U.K,", Yale Law Journal, LXX, (May, 1961), p. 892.
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CHAPTER 111

TUE HONQPCLITE ARL POOTHRICTIVE PRASTICEL 0T, 1948

The White Paper on Employment Poliey (1944), observed:

There has in recent years bsen a growing tendency towards eom-

bines and towsnis =greements, both nationsl and internatiomal,

by which manufacturers have sought to eontrol prices and out-

rut, to divido mzrkets snd fix conditions of sale.l

This report pzved the way for the 1948 ict which received the un-
animous surport of all politie2l perties.

The .ct established an independent tribumal, the Honopolies and
}«;eatricahin Practioes Cmistim,z which was empowered to enguire into
monopoly conditions upon reference freax the Besrd of 'rrsdc.a Provisions
were made for two ortugories of investig:tion; (1) investigstions into
monopoly conditions snd yractioes in partioular Munriu;" (2) in-

vestigstions into particulsar practices in industry and trade gcmnny.s

i, Def on of Mon G tions
Monopoly eonditions were given a wide definition in the 1948 Act,
Broadly, such conditions were considered to prevail when at least one-

1 C. Crunfeld and B. 8. Yamey, "United Kingdem” 1in
Anti-Trust Laws, p. 361.

2 HReforred to hwrvafter as the Honopclies Commisaion or the
Comission.

3 FMonopoly conditiens zre set cut 4in nct.iom(B. b and 5 of the
1948 rct. The Report on sctive Dise on, (London, R.M.5.0.,
1955), Gmnd. 9505, P. 3, gour&&a nm?%%ﬂﬂm as generelly
existing wvhere "s aingle eoncern or group of concerns which are parties

to restrictive agreements supplies or epplies 2 process to at least
one-third of the market for their gocds.®

L S (2)
5 5 (15)
17
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third of all the goods of the description are supplied or processed,

by or to any one person, or two or more perscns being inter-connected
bodies corporate or who have an overt or covert agreement to limit
competition in the particular trade. This definition covers the act-
ivities of one-firm monopolies, dominant firms and also trade assoc-
iations on both the buying and selling sides of the market. It appears
to have been all-inclusive as any fim or group of firms which could
materially influence the market was likely to handle at least one-third
of the goods in gquestion., Professor B, S. Yamey, an authority on the
British legislation, states:

The: phraseoclogy employsd in the definition ssems to be wide
enough to cover so-salled oligopoly conditions in which each
of a emall nmber of firms may, in its own interests, eschew
the more severs methods of ccmpetition (e.g. price cempetition)
without there being any overt or covert agreement or arrange-
ment among the firms. The terminology of the Act seems to
avaid the difficulties encountered in American anti-trust
activities of having to establish ¢collusion between the
oligopolists or to infer collusion from non-collusive parallel
or eo~ordinated behavicur., In any event, most ocligopoly sit-
uations would qualify for investigation under the Ast because

normally at hz:t one of the oligopolists supplies cne~-third
of the market,

A Digression cn Conscious Parallelimm
The type of oligopoly situation referred to by Yamey has created
many problems in the United States in cases where, although there are no
agreements, the fims do not consider it in their own interests to com-
pete.

Under the United States law it is difficult to proceed against
such situations unless it can be shown that the companies are
engaged in, for example, a conspiraey to monopolize or a con~-
spiragy in restraint of trade. It is often very difficult to
find any indicia of agreement or conspiracy. There has been
some tendency to apply the theory of what is ¢alled conscious

6 C. Grunfeld and B, S. Yamey, op. cit., p. 366
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parallelism, but this requires proof of continuity of
identical action to a point that agreement might be
inferred,”’

In 1946 in the second American Tobaceco case, the court, relying
entirely upon circumstantial evidence, inferred unlawful conspiracy
on the part of the respondents. Evidence of identity of behaviour by
the three defendant dominant fimms was plont.’t_fnl with regard to price
lists, price changes, purchases and general business practices. William
Nicholls states "the case was probably wunique in that there was not a
whit of evidence that a coamon plan had even been contemplated or pro-

posed."8 This decision brought this type of oligopoly situstioch whereby

"a few dominant firms...independently and purely as a matter of self-

9

interest, evolve non-agressive patterns of behaviour"” within the reach

of the conspiracy provisions of the Sherman Act and it was felt that
a solution had been found for dealing with sush situations.

In more recent years there has been same evidence of a retreat

7 Dean W. Allen wWallis, editor, Iutemaf.ionnl Con=-
ference on tho c trol of Restrictive %ﬁg versity
of Chicago, The é Glenaoe, s, . pp. 138-39;

conscious partlhnn "repruonts a8 situation where a number of firms
are continually and regularly each asting in a manner indicating a
knowledge of what the others would do, and in the absenece of direct
agreement, the actions are such as to support an inference of agreement.”
op. ait., p. 145; L. G. Reynolds in Ecen%es, A General Introduotion
Han;;kood, Illinois, Irwin, 1963, at p. states " s imp ce
leadership will not normally be held unlawful. But, if the companies
also maintain an elaborate similarity of poliey on other temms of sale
such as quantity discounts, price differentials between various qualities
and types of produce, and ffeight charges or delivered price arrange~
ments, the courts may find & bresch of law, It is unlikely that tall
that much parallelism' could ocour without intimate co-operation among
the companies,”

8 W. Nioholls, "The Tobacco Case of 1946," Ameriean Economic
Review, XXXIX (1949), 285; see also C. Wilcox, Public Polieies Toward

Business, pp. 119-21 and C, W. Stocking, Workable C on and Anti-
Trust Poiig, ‘(Nashville: Vanderbilt maiv?x'-mrf-'!"'M). Pe 249,

9 W. Hicholls, loc. cit,
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from the dostrine of conscious parallelisa. Justice Clark, in 1954,
stated:

This Court has never held that proof of parallel business

behaviour ecnclusively establishes agreement, or phrased

differently, that such behaviour itself constitutes a Sherman

Act offence. Cireumstantial evidence of eomsciocusly perallel

behaviour may have made heavy inrocads into the traditiomal

Judieial attitude toward conspireey; but 'conscious parallel-

ien' has nat yot read conspiracy out of the Sherman Act

-ntircly.l

This has led Wilcox to remark that the doctrine of censcious
parallelism, although not repudiated, is likely to be used "more sparing-
ly in the near future than in the recent pnt."u

Clearly if the 1948 Act succeeded in aveoiding problems of this
nature it would be a significant improvement upon this aspect of American
legislation and would have "brought the basic asswmption of modern
oligopoly theory"'%into the publis spotlight.

Unfortumately, the 1948 Act only supplied the Monopolies Commission
with investigatory powers which were to be incorporated into recoumenda-
tions, This proved to be an invitation to non-enforcement and certainly
offered no solution to the restrictive practices problem., The Reports
of the Commission were well written, detaliled studies of the industries
concerned; the recemmendations contained therein, however, were for the
most part ignored by the Board of Trade. This greatly reduced the in-
fluence of the Cammission. Without structural changes in the organ-

ization of oligopolistic industries, parallel behaviour could be ex-

10 In Theatre Ento%au. Inc. v. Paramount Film Distributing
Corp., 346 U.5. 537, ) QU in C. wWileex, op. eit., p. .

11 Ibid.

12 w. m@hﬂllﬁ, _1_250 s_&o

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



pected to continue, True, most oligopoly situatiocns did qualify for
investigation under the Act but no solution was found to the problem
of parallel behaviour.

B, Soms Criticlsms of the 1948 Act

It was expeoted that the 1948 Act, being the first British legis-
lation in over 300 years dealing with monopoly and restrictive practices,
would come in for its share of abugse. The eriticimms to which it was

subjected, however, also assisted in making certain weaknesses apparent,

Double Function of the Cammission
One criticimm of the Act was that the double function of the Comm-
ission, of fast-finding and appraisal, should be separated or that the
Commission should be changed into same sort of judicial tribunal.l?
This point has been made perticularly by industry and rests to some ex~
tent on a niaeon«pt.ien.u’ As pointed ocut in Monopolies, Mergers and
Restrictive Practices:

The Commission is not a judicial tribunal concerned with the
applieation of & body of law in which the legislature has laid

13 C. Grunfeld and B. S. Yamey, op. git., p. 388. This erit-
icim was effectively handled in so far as restrictive agreements were
concerned by the enactment of the Rnt?gu.n Irade Practices Ast,
1956 by which a Reglstrar was appo. to caﬂ% ™ stigation
and a special court was established to appriaide the effects of the
agreenents; vide infra, p. 31-32,

14 Monopolies !urggs and Restrictive Pm%ga, (Londen:
H.Me3,0., m%’, P. 4; see also P, Hutber, ted ~ A y_g#g
Poliey., The Fabian Society, Research Series ﬂ?,-%ﬁuth o
S.W.; D.co. 196’0)’ PP. hsi

In its White Paper, Mono es, Mergers and Restrietive
Pragtiees, the Goverment states the Yo of 1ts economie policy
is "to achieve sustained expansion and steady growth combined with full
enployment, stable prices and a sound balance of payments..,.The Gov-
ermaent believe that in this respect competition has an essential role
to play both in stimulating innovation and effioiency and in enabling
sone of the benefits of the reduced costs of production and distribution
to be passed on to consmmers.”™ p. 1, paragraph 1.
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down rules for determining whether the particular practices

are or are not against the public interest. The Coamission

is an investigating body, and as such its task is to elicit

and examine impartially the relevant facts.

Industry has, through trade associations, questioned the findings
of the Commission and also alleged that its reports were bi.uocl.l'6 The
govermuent reecently gave notice of its intention to remove the grounds.
for further conflict on this issue by drawing

a glearer distinction between the twe stages of an inquiry

into 2 monopoly - the investigation into the faots, i.e.

into what is done by the monopoly, and the assessment
their consequences in relation to the public interest.

It has proposed that a Registrar of Monopolies be appointed to con-
duct the investigation into the faots and to assist the Commission

in its task of assessing where the public interest lay by making

- sush further investigation and elucidation as the cmiad.en
might find necomry.m
Politieal &podioney

There has been scme evidencs of lenienay on the part of the Beoard

of Trade in the enforcement of Commission recommendations. Instead of

exercising the statutory instmcﬁth or the declaration by a "cempetent

15 Monopolies, Mergers and Restrictive Practices, p. 2, paragraph

10,
16 P, Hutber, op. git., pp. 4~5; Bow Growp, op. eit., pp. 46=7,
17 Monopolies, Mergers and Restrictive Pragtices, p. 2, paregreph
11,

18 ]Ibid., paragraph 12.

19 S (10) (7) states "The power to make orders under this seoction
shall be exsrcisable by statutory instrument, and no order shall be
made under this section unless 2 draft thereof has been laid before
each House of Parliament and approved by resolution of each House."
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authority"® that a practice is illcgal,zethe practice was adopted of
negotiating with the particular industries in regard to the practices
which the Commission found to be contrary to the public interest and
the acceptance from industry of voluntary undertakings to refrain from

| tnoh setions in the future. This resulted in an unsatisfactory state of
affairs in at least two instances.Z The Commission's recamendations
on the supply of dental goods had not been complied with even a year
after publication of the report. In the second instanee, dealing with
the supply of imported timber, the parties to the objectionable agree-
ment voluntarily agreed to give up the undesireable pracstices. Five
years later (Sept. 19%8), the Commiesion found that the former agree-
ments had been replaced by other arrangements which were less formal
but which had substantially the ssme effect. In both cases it was finally
necessary to make an order under section (10) of the Act, to force com-
pliance with the Commission's recommendations.

The flouting of these recommendations both by the Board of Trade
and by industry did little to enhance the prestige of the Commission.
One weiter states:

far from having a wide influence in industry, the Commission was

finding difficulty in gaining respect for its findings even

among those directly conserned, Camapliance could in the last
resort be forged « the Act provided means for this - but there

was no apparent means by whieh the Cammission's influence
could be extended,22

20 s (10) (2).

21 Report rt on the Su of Don Se s, (Londen, H.M.S.0.
Dea. 1950) t. e Su of Imported Timber, (Londen,
Holie5406 Octo 9 . a so P, Hat r, Op ato’ . lo-11.,

E

22 P. Hutber, op. eit., p.
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There {3 some indloation alsc that the lenience extended by the
Board of Trade in the senforgcsment of Comission recommendations may have
been influenced tc some urmsasureabls sxtent by pelitical considerations:

Ho doubt Covernments should counsider only what it 4s right to
do regardless of considerationa of expediency; in faet, con-
siderations of the repercussions of a particular course ef
agtion on its own supporters are bound to bulk large in any
Covermment's thinking. Measures direstly affecting single
industrics or firms, are bound to be politicel embarrassaents.
In these c¢ircumstances the temptation is to delay a decisien
as long as possible to reach ane that will eause the least
disturbancs possible.

If this statexent sontalns some element of truth, it becomes easier
to explain the actions of the Board of Trade in the Tobscco case.2* The
Comeission found that in 1959 the Imperial Tebaceo Campany contrelled
63.5 pereent of the market in cigarettes and tobecoe aad aleso owned 37
percent of the shares of Gallahers, ite chisf campetitor. It further
found that:

the retention by Imperial of its share holding in Gallaher
operates and may be expected to operate against the public
interest. The Comission recomend that Imperial should
divest iteslf of any direct or indirect finanecisl interest
in Gallaher.25

The President of the Beard of Trade, however, acocepted an under-
taking by Imperial not te interfere in thes management of Gallaher.
On all the evidenes the Presidont is satisfied that the pubdlie

intarest will be 2dequately safegmarded by this undertaking
and that there is therefors no necessity in present airowmstances

23 JIdbid., p. 15.
o (RSP RS B ey et e
:3 ssioa's and 3 statement of action taken see the
e o e pord o T s o Sl Pl

Yamey, "The Honopclies Conmission Report on Cigarettes and Tobaceo”,
Modern Law Review, Vol. 20, (Hov. 1961); W. Meunell, Takegvers, pp. 108-10,

25 Annual Report, op. cit., p. 6.
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for the Covermuent to ask thgéxﬂperinl Tobacco Cempany te
dispose of the shareholding.

Hutber states that the clesrest instance of the govermment attempt-
ing to aveld political embarrassasent is to be found in the fate of the
Comission's Report on the Supply of Gertain Industrial and Mediesl Gases.Z’
The Commission found that the Britiash Oxygen Company and its subsidiaries
supplied 98 percent of the oxygen and more than 98 percsnt of the acetylene
on the British market. In order to maintain its monopoly, 5.0.C. "de-

liberately sought to control the provision of oxyzen plant %o ot!nn"”‘

and followed & policy of taking over or buying out other produsers. Three
conpanies which competed ostensibly with the B,0.C. were actuslly owned
by the group; one of the thres was also used as & *fi:zhting smpany.”
The exclusive dealing ecntracts which the B.0.C. maintained with the
majority of its large buyers were found cbjectionable as wvas also the
price scheme, The Commission stated:

After making full allowanoe for the seller's market which pre-

vailed during most of the post-wsr peried, B.0.C.'s profits

have beer unjustifisbly Mgh forén almest camplete meonopoly

facing 2 linited finansial risk,

Two Camission menbers sugzested that "pudblic owmership and manage-
ment of the industry...be considered® as an alternative %o the ma jority

view that an arrangement be made vhereby the Board of Trade or seme other

26 Ibid., p. 8,

27 Hutber's pamphlet Wan -AE Peliey was published in
Des, 1960, prior to the mhﬂ?ﬁi%n Jﬁ%ﬁm report; see alse
4. Henmell, op. eit., pp. 105-08,

. 28 Annual Report op. eit. for the year ending Des. 31, 1956,
Pe 1

29 JIbid., p. 17.
1 00566

UNIVERSITY OF WINDSOR LIBRARY
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competent suthority wruld be able to satisfy itself by periodie review
that Commiesion recommendations were being somplied with,®
Cver 3 year later (March, 1958) the goverrment amnnouneed that it
did not:
propose to take any scticn on the majority recommendation that
steps should be taken to regulate the level of the British
Oxygen caﬁu's prices and profits on oxygen and dissclved
acetylene,
The B.0.C. however did give an undertaking "not to take over any
other producers of the gasss with the objeet of adding to its monopoly

position, 32

te refrain in future from making use of fighting emmpanies,
to amend the exclusive dealing clause in its somtrasts, to introduce and
publish non-diseriminatory price scales, and to make a substantial effort
in the field of research and develomment.

Hutber remarks that the outcome represented a vistery for the B.0.C.
but also threw light on the wesknass of the Cosmission system.)3 public
supervision which the Camiussion advooated would probebly have required
speciel leglialation but at any rate all Coamission recomendations to
become effective required govermment approval.3® Remedies which the
Commission seeks to have applied depend:

on the Covermuent of the day for their implementation and

30 Ibid., p. 18.
31 Amnual Report for the year ending Dee. 31, 1958, p. 18.

32 Joid., p. 8; this undertaking did not appear too omercus in
view of the ecompany's almost eomplate monopoly.

33 P. Hutber, op. eit., pp. 16-17.
34 Annual Report for the year ending Dec. 31, 1958, p. 18.
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sust teke thelr chancee zaong the exigenciecs of politics.”

Few Reports

An early oriticism of the Comnission was the length of time re-
quired to complets a report. Dy the emd cof 1952 only five reports had
been published, This problem wts rectified by an amendment to the Act
in 1953 by which the membership of the Commission was increassd frow ten
to a maximum of twenty-five membors to enable §{t to function a2s a "nuaber
of groupa” of meabers each responsible for making the investigation and
report on a partieular men«.“

The output of the Comission increased considereably after this with
five reports being ccmpleted in 1955 and seven in 1956.57 In August of
1956, the Hestrictive Trude Pracgtices ict was passed inte 1aw.38 ms Act
transferred the responsibility for restrictive agresments from the Hen-
opolies Comnission to a now tribunal, the Restrictive Practices Court,
Since 1956 the Board of Trude hre submitted only a few references to the
Coamission for investigation and report. !No new refarences wers made
"for more than three years from April, 1957."39 The marked decline in
the activity of the Commisasion is even mcrw striking in terms of the

35 P, Hutber, op t., Pe 17; wee also A, Hunter, "Competition
and the Law", nelms 3ah c«f 3.2(_-_13 and 3ocial Studliee
AXVII, Jan. 19%? % where he We.sthe control slement had &

purely ad hee appuest.ion at otfidal discretion and in prastice, was
exarcised enly once inm twenty cases. Informal approaches to industry
were preferred. In sum, the bias of the Aot was mainly towards fact-
fining.

36 Annual Report for the year ending Dee. 31, 1954, p. 2.

37 See Appendix, Table 1,

38 4 &5 £1ix 2 Ch, 68. Hereafter referred to as the 1956 Act,

39 P. Hutber, op. git., p. 12; also see Appendix, Tabls 1,
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cost of its upkeep, The annual cost for both 1954-55 and 1955-56 was
in the order of 106,000, This was reduced drastically to 64,000
in 1956-57 and from that time until 1962-63, the average expenditure
has been only 61,000.“0

40 See Appendix, Table II
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CHAPTER IV
THE RESTRICTIVE PRACTICES ACT, 19%6

This Act was the direct result of the findings and recomendations
of the Monopolies Comiaesion in its report on Collective Diaerinimtion.l
The Commission's recommendations are obvious in the legislation. The
1956 Act is in four parts dealing with: (1) the registration and judiecial
investigation of restrictive trading agreements; (2) enforcement of con-
ditions as to resale prices; (3) amendments to the 1948 and 1953 Acts;
(4) supplemental.

A, #Hain Provisions of the Act
Part III of the iot greatly reduced both the work and membership
of the Monopolies Caumission, The maximum mumber of members was reduced
from twenty~-five to ten and the provision for working as separate groups

was repoale(l.2 The scope of reference to the Monopolies Coawnlssion was

1 % on Colleetive Disorimination, Cmnd. 9504, (London:
HoMe3404, . e was the first reference received by the Comm-
ission (Des. 1952) under section 15 of the 1948 Act. The reference
required the Commission to smimit to the Board of Trade a report on
the general effect on the public interest of exciusive dealing, coll-
ective boysotts, aggreguted rebates und other discriminatory practices.
In the words of the Comiission "the reference covers all collective
agreements or agreenments between traders requiring the parties (or any
of them) to disoriminate in their dealings with other persons; a
ssparate clause of our reference requires us to consider collective
arrangements or agreenments between traders requiring the parties to
grant aggregated rebates.” p. 3.

2 5(28) (3) & (&)
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likewise reducoda— restrictive nractices now c¢ams under the segis of
the new Act while monopolies and mergers remained subject to investi-
gation by the Conmission upon referance {rom the Board of Trade. Xore
important, the procedure differed in each. Restrictive practices were
to be dealt with by a court of law (the Restrictive Practices Court)
while implementation of Commission recammendations concerning mergers
and monopolies "must still take their chance among the exigencies of
polities.“l'

Part, 11 of the Act prohibits collective enforcement of resale price
maintenance by supplisrs of goods but legaliges individual enforcement by
suppliers if the gzooda are acquired by the other party with notice of the
sonditions as to ressls priee.s

Part I of the Act pertaining to the regzistration and investigation
of restrictive agreaments is the most important. The office of Reglstrar
of Restristive Trading Agreements was established with the responsibility

of overseeing the registration of restrictive agreenents.6

The Registrar
is empcwered to obtain information from any perty or trade association
if he bhas reaacnable cause to believe that they are parties to a
registrable agreement. Finally the Reglistrar must refer reglstered

agreencnts for the deliberation of the Restrictive Practliees Court.

3 The functions of the Commission were reduced to incdustries
where one firm controls one-third or more of the supply of the goods
concerned and to restrictive sgreemente applying wholly to foreign
trade.

4L Yide suprs, p. 27, n. 35,

5 S (24) & (25).

6 s (1) (1), (2) and 5 (24) (1).
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The Restrictive Practices Court
The unique fesature of this court from the Horth Ameriean viewpoint
is thet it is composed Jjointly of lay members and legrlly qualified
Judges. The Gourt conaists of five Judges and not more than ten other
7

members, The lay members are appointed on the recamendation of the

Lord Changellor and are presumably qualified by virtue of their knowledge

8 In order to

or experience in industry, commerce, or public affairs.
facilitate its work the Court may sit as a single body or in divisions
but must consist of a presiding judge and at leamst two other members.
The opinion of the judge or Juiges sitting prevalls on questions of law
but mejority vote prevalls on questions of fact. The former could be
appealed to a higher courb.9

Provision was mede for increasing the number of members of the
sourt.l? This was an izprovement over the 1948 Aot which only 2llowed
for ten members on the MYonopolies Commission and resulted im the oriti-
sism of few reports prior to enlargement of the Commission by a 1953
amendment.,

Agreements which are registrable are defined in seetions 6 to 8
of the 1956 Act.

Broadly, an sgreement is repictrable if -

(1) There are two or more parties to it engaged in business
in the United Kingdom in the production, supply or
processing of the goods;

7 s5(2) (2)
8 s (4) (1)
9 See the Schedule of Supplementary Provisions as to the

Proceed-
inge of the Restrictive PractIces s (3), (k) and (3), P. 33
of the 1955 Act. :

10 s (5) (1) (a) & (t) cf the 1956 Aect,
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(ii) more than one party to it aceepts restrictions, that is
some limitation on his freedom to make his own decisions;
and

(111) the restrictions concern such matters as prices to be ,
charged or paid for goods; conditions of sale; persons to
whon goods may be soldi quantities or kinds of goods to be
made, sold or bought..l

After reglstration restrictive agreenents are subject to judicial
decision by the Court to decide whether or not they conflict with the
publiec interest., The onus is placed upon the parties to tha agreement
to show why it does not violate the public interest. If no evidence

is produced their case must fai.l.:"2

The Seven "Gateways" and the "Tailpiece"
Restrictions accepted in pursuance of any agreement shall be deemed
t0o be contrary to the public interest unless the Court is satisfied of
one or acres specified circumstances., Briefly, these are:

(2) That the restriction is reasonably necessary to protect the publioc
against injury;

(b) That it confers specific and substantial benefits on the public;

(c) That it is reasonably neacessary to counteract the restrictive
measures of asther parties;

(d) That it is reasonably necessary to enable the parties to negotiate
on fair terms with strong buyers or sellers;

(e) That the removal of the restristion wnuld likely cause unemployment

~ of a serious and persistent nature in an area;

(f) That the removal of the restriction would be likely to cause a sub~
stential reduction in the valume of export earnings;

(g) That it is reasonably necessary to maintain another agreement whigh
is found by the Court to be not contrary to the publie interest.l

The circuastances specified above haveccome to bs known as the

seven gateways", Passage through one or more of the gateways, however,

11 Report of the Re%strar of Restrictive Trading Agreements, Omnd.
1273’ (Mdmg Hol”oSoOo, 1961 9 Pe 1.

12 Ibid., p. 15.

13 For exact wording of the specified circumstances see seetion
(21) (1) (a), (b), (o), (d), (@), (f) & (&) of the 1956 Act.
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is not sufficient to snve 4n ngrewieny, Jnce througch the "gabeway’
&n agreament st also survive a balancing test in which "the detri-
rnents resulting or likely to resull fruc the operation of the re-
sirictions...ore to be weighed against their beneficizl e-ffacts.y' This
iatter requirament is referred to zs the "tailpisce.”

The inclusion of the "seven gateways" in the legislaticn reflects
the widely held belief in England that:

The effect of =2 restrictive practice on the public interest may

be different in different industries and whst may be harmful

in one case may not be harmful, or might even be helpful in

another.15

Thus restrictive practiees are condemned in principle but exsmp-
tions are allowed through the "gateways"™ and the "tailpiece” and "by

the creztion of a ,judidial process whose purpose 1s to discover such

exceptional cases. w16

B. Some Y‘eaknesses in the 1956 Act
It was nct long befcore it was realized that ways had been found to
circunvent the purpogse of the Act. Scme of the more obviocus weaknesses
in the legislation may be briefly stated. No attempt is made to cite
every fault or weakness in the Act; such an all-inclusive listing would
prove extremely difficult, if not impossible, as it can be expected
that more sophisticated arrangements will be devised to avoid registra-

tion as more experience is gained with the working of the legislation,

14 Registrar's Report, Cmnd. 1273, p. 13, paragraph 62,

15 P. Thorneycroft, President, Eoard of Trade, House of Commons
Debates, 23 July, 1952, col. 566.

16 J. Wiseman, "Symaposium on Restrictive Practices Legislation:
Lconomic Anslysis and Publie Policy", Beonamic Journal, LXX (Sept.
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Information Agreements

The 1956 Act contains no provisions for examining information
agreements., J. B. Heath states the most significant change brought
about by the Act has been ths substitution of non-registrable agree-
ments to exchange information, chiefly about pricea." Lloyd clains
this is a consequence of few agreements being defensible under Seetion
21 of the Act; the emphasis has shifted to Section 6 which defines a
registrable agreement, with the aim of formulating non-registrable
agrouuntl.la

Information agreements are often entered into on the ending of
a price agreement. Usually parties to such agresments send thelr price
lists or the prices at which they have entered into samtracts to their
trade association or some other gentral ageney for circulation among
the perties. The particulars of such agresments are not registrable
under the Act. This offers a means whereby parties may enter into
informal price lgx-oamtll9w1th the effeet of extending the area of
oligopolistie bshaviour by increasing the swareness amongst competitors
that reactions are likely to ocour to pricing dociaion-.zo Heath
suggests the harmful effects of open=price agreements might be diminished

17 J. B. Heath, "Symposium on Restrictive Practices Legislation:
5ome Econamic Consequences of the Restrietive Trade Practices Ast,
1956", Econcmic Journal LXX, (Sept. 1960), 474.

18 A. Lloyd, "Symposium...: The Lawyer'!s Point of View", Econamic
Journal, LXX, (1960), 472,

19 "People of the same trade seldom meet together, sven for merri-

ment and diversion, but the conversation ends in a conspiracy against
the public, or in same contrivance to raise prices", in Adam Smith,
Yiealth of Nations, Book 1, Chapter X, Cannan edition, p, 130

20 H“th’ m. 2&.. p. h??.
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if sellers' price information were alsc made available to would-be new
campetitors and bn;yers.n It would be deairable to have such agree-
ments subject to registration as are other restrictive agreements so
that their impact on the economy might be gauged.>

When registrable agreements are replaged or converted into in-
formation agreements, the Registrar'!s office receives the new part-
iculars because they operate as variations of the registered agreement
and as such remain cn the register. Otherwise, the Registrar states,

the 2greement is not usually registrable and though we may

beccae aware of its existence,..l have no sufficient in-
formation to enable me to Judge how many of such arrangements

there now are.23
Registration
Gosse points out that parties are not required to file registrable
agresments under the Act:
An offence is comitted only when a person falls to notify the
registrar whether he is a party to 2 rezistrable agreement

after the registrar has made 2 request to the person for
such informatioh,2

This places the onus on the Registrar to uncover the existence of
registrable agreements which are not voluntarily registered,

The parties to a registrable agreement remain free to continue

2 Zbido, Pe. ‘5810

22 The govermment regently gave notice of its intention to bring
certain types of information agreements within the scope of the 1956

Act; see Monopolies, Mergers and Restrictive Practices, pp. 5-6.

23 Registrar's Report, Cmnd. 1603, for peried ending June 30
1961, p. ’ ’

2, R, Gosse, "The Enforcement of Competition in the U.X.",
Canadian Bar Review XXXVIII (1960), 171; see also 3 (1) (1) and
5 (18) (1) of the 1956 Act.
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practicing the restrictions until the Restrictive Practices Court
declares them contrary to the public interest, This has allowed the
parties to benefit from the time-lag between registration and hearing
by the Court, As the Court reaches decisions on the back~-log of agree-
ments which originally confronted it, this time-lag can be expected to
agssume less importance. The first agreements to come before the Court
were selected as representative of a particular type or eategory of
agreement. Parties to like agreements could then assess their chances
of defending them in light of the Court!s initial judgement.

No Criminal Sanctions

No penal conseguences are attached if the Court finds the restrie-
tions contrary to the public interest. Criminal sanctions are, no doubt,
not required in the great majority of cases but situations can well be
imagined where the parties to an agreement may willingly and knowingly
persist in aoting in a manner detrimental to the public interest. For
such excepticnal cases some stronger punishment would be more desirable
than merely declaring the restrictive agreement voide2® The time-lag
between registration and hearing may in some cases present sufficient

inducement to unscrupulous parties to act in such a manner,

Resale Price Maintenance
Resale price maintenance was ambiguously treated by the 1956 Act,
Collective resale price maintenance was prohibited while the individual

25 See A. D. Neale, :nti-Trust Laws of the U.S.A., (Cambridge at
the University Press, 1960), where he states ",..where a court in-
Junction ean do no more than repeat the terms of the original statu-
tory prohibition, the civil proceedings appear out of place
cumbersome compared to a criminal charge." p. 499
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supplier was left free to contimue the practice. This could sampound
the difficulties of a monopclies poliocy.

The literature pertaining to resale price maintenance is ex-
tensive and could not be adequately treated within space requirements.
It would be difficult to present a strong econcmic argument in favoﬁr .
of the practice whether collectively or individually enforced; most
econoaists join ranka.to condemn the practice., The usual argument
given in support of it, though dressed in various guises, is that of

protecting the small merghant or r«t.ailor.26

Such an argument is more
social and politieal than economic. Restrictive practices legislation
is, however, an amalgam of social, political and econamic forces with
the latter being subordinated in many instances to the social and |
political factors,

The common economic argument against resale price maintenance
is that the consumer is forced to pay a higher price as high-cost
outlets are maintained in the industry. Both the price and distribu-
tional structure becames rigidified and there is little incentive to
improve marketing methods as price is high snough to provide even
high-cost producers and distributors with a profit. The forces of com-
petition become blunted.

Hutber states that resale price maintenance should he discontinued
7if only beeause it would be of great assistance in promoting a greater

readiness among manufacturers to engages in vigorous eanpotition."z"

26 This argument has acquired a certain degree of superficial
sophistication with continued usage and is usuallyacommpanied by
claims of better service, higher quality, greater variety, ete,

27 P. Hutber, OPe &&-, Pe 2.
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The need to change the typieal English businesamants complacent attitude
towards competition is one of the major problems facing the British
legislator to-day. This line of thought has become particularly appar-
ent in the English literature in recent yoars.as

Consistency in the disposal of restrictive practiees would be
maintained if individual resale price maintenance were made subject to
the same provisions as other restrictive practices, i.e., "the pre-
sunption that such practices are against the publis interest unlees
shown otherwise."?’

Bilateral Agreements

It was discovered oarly.t.hat the Act could be cireumvented "by
means of a series of bilatersl agreements which are apparently un-
cormocted.Bo Section 8 (3) of the 1956 Act excepts agreements for the
supply of goods between two perscns, neither of whom is a trade assoc-
lation. In the Austin Motor Campany Limited, Agreements, the company
had a system of multipartite agreements between itself and its dis-
tributors and dealers., To avoid registration under the Act, the
campany entered into bipartite agreements with a distributor and a

Jealer and proposed to enter into similar agreements with all their

28 See J. B. Heath, 3t Not En Canpetition, Hobart Paper
11, (Second edition revised, Institute of Economic Affairs, Londen:
1963), pp. 42-43; ses also the Bow Group, Monopolies and Mergers,
Pe 70 !_t_ E'mo

29 Monopolles, Mergers and Restrictive Practices, Cmnd., 2299
Pe 5-

30 Ibid., p. 6; the reference is to In Re Austin Motor Company
Ltds, Agreements, LRIRP 1 (The letters LR and RP indicate that the
reference is to the Reports of Restrietive Practices cases published
by the Incorporated Council of Law Reporting for England and Wales),
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dealers, distributors and retailers, The new agreement little affected
the relationship between the company and the dealer and the eompany and
the distributor but "there was no longer any legal nexus between the dis-
tributor and dealer" ;31 the dealer was now the only party accepting
restrictions under the new agreement. The Registrar
conceded that prima facie the new agreements were excepted from
registeation by Sestion 8 (3) of the Act, but contended that,
read in the light of their history, and the company's unaltered
general trading pattern throughout the ecountry, the new agree-
ments depended for their efficaey upon and amounted to mutual
agreements or arrangements between campany, distributor and

dealer and were thersfore in reality multipartite agreements
and as such registrable under the Act.32

The Chancery Division of the court did not accept the Registrar's
contention and stated "the surrounding circumstances could not be in-

voked for the purpose of their contbruction."”

Thus the new agree-
ments were exgepted by Section 8 (3) and were not subject to registra-
tion under the Act.

To eliminate this method of circwmventing the Act in the future
it would be desirable to subject to registration agreements in which
only one party accepts a registrable restriction as defined in Section

6 (1) of the Act.3%

31 IRIRPI
32 Ibid.
33 Ibid,

34 In Monopolies, Mergers and Restrictive Prastices, at p. 6,
paragraphs 35 and 36, the goverrment has expressed intention to
make such agreements registrable. It reslises also that " ¢ he
present safeguards in the Act, which prevent ordinary comereisl
transactions, i.,e. ordinary contrasts for sale, sole agencies, etc.,
being brought within the Aet, would have to be suitably extended.”
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Services

Neither the 1948 nor 1956 Acts apply to restrictive practices
engaged in by service industries. Yamey remarks that "a large area
of econamic aetivity ranging from entertainment to interrment is out-
side the reach of present arranganentl"?s further there is no need to
exampt all services in order to exsmpt the astivities of professional
bodies and trade unions,

The Government has noted the increasing importance of the serviee
sector in the modern econamy and has expressed the desirability of in-
creasing its knowledge

about the operatien of restrictive prastices in the supply

of services to make it possible to say whether it would be

appropriaste to bring services within the scope of the

restrictive practiges leglelation.

It is appropriate that this area of inquiry should initially fall
within the jJurisdiction of the Monopolies Commission until sufficient
information is obtained to permit formulation of a more definite pelicy
towards the service industries. If the seriocusness of restrictive
practices "in the field of comercial sorvice."37 is of a magnitude
to require stricter enforcement than would likely be possible under
the powers of the Monopolies Cammission, it might prove desirable to

transfer jurisdiction to the Restrietive Pragtices Court.

35 B. 3. Yamey, "Some Issues In Cur Manopolies Legislation",
The Three Banks, No. 54, (June, 1962), p. 6.

36 Monopolies, Mergers and hestrictive Practices, p. 7,
paragraph 43,

37 Ibid., p. 7, paragraph 43.
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CHAPTER V

THE 1956 ACT AT WORK

A period of gestation was required to prepare the Register and to
sclect the first agreements to be heard by the Restrictive Practices
Court. Initially "there was a feeling that many agresments would get
through the net; or else...that cases would drag on interminably with-

nd

out emclusive result. This illusion was quiekly dispelled, In its

first major price-fixing case the Court struck quickly and forcibly in
finding the restrictions contrary to the publie 1ntmat-.2
By June 30, 1963, some 2,30 agreements had been regzistered of
which some 1610 had been abandoned, revised to remove the restrictionms,
or ended by the passage of tine.3 Twenty-six agreements had been tried
by the Court;" in five cases the Court found that "specific and sub-
stantial benefits" had accrued to the public and were not ocutweighed by
any detriments subject to consideration under the "tailplece." A sixth
agreenent (Watertube Bollermakers) passed through the expoert gateway

and a seventh (National Sulphuric Acid Association) was aeccepted as

1l In J. W. Grove, Government and Industry in Britain, (Great
Britain: Longman's, 1961), p. 195.

2 In re Yarn Spinners Agreement, LR1 RP 118; see also B, S.
Yamey, "The Yarn Spinners' Agreement: Economics in Court", The Kodern

Law Review, XXII (Huly, 1959).

3 Registrar's Report, for the period ending June, 1963.
London: H.M,:2.0., Jan, 1%“.

L, Por a brief analysis of cases occntested before the Restrictive
Practices Court deciding whether agreements were contrary to the publie
interest, see "Appendix", infra, pp. 80-114.
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or for tendering purposes. It is usually claimed that the price-fixing
restrictions are necessary to confer the "spescific and substantial

oenefiis" on the public.

Price Stability

Stabllity of prices was claimed as a benefit in the Yarn Spinners!
Agreement, one of the earlier cases to face the Court. 6 There is merit
in discussing socme earlier agreementsz before the Court as these were
chosen as representative of other types of agreements on the Register
and as such provided opportunity for parties to similar arrangements
to gauge how their schemes would fare under the new Act,

In the Spinners! case the respondents contended that the main-
tenance of a ®floor" price preserved sapacity in the industry making it

possible to "aceumulate stocks to meet revived dnand."7

Larger stoeks
would supposedly prevent prices from rising too rapidiy in a sellers!
market.

The Court recognised that an element of price stability inevitably
acoompanies a price restriction and stated that the question to be econ-
sidered was "whether price stabilisation as an alternative to a tfru
market is a benefit to the purchasing public in the circumstances of
this particular case."e The Court found that the loss of free com-
petition and the concomitant denial of the opportunity of lower prices
outweished the benefits of price stability,

Although the decision of the Court corresponds with the general

prestmption of the Act that price restrictions are contrary to the publie

6 LR 1 BP. pp. 188-89,
7 Ibid., p. 188,
8 Ibido, Po 188,

UNIVERSITY OF WINDSOR LIBRARY
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reasonably necessary to enable the parties to negotiate om fair terms
with a strong seller. Sixty-six agreements were called but not de-
fended before the Court. This is indicative of the apprehension with
which businessmen now attempt to pass their restrictive agreements

through what they consider to be tightly drawn "gateways".

A. Scme Standard Arguments

At least five of the argunents put forth in attempting to justify
restrictions "have been shown to have much less in them so far as the
public interest is concerned than their advocatesd believcd."s These
arguments have generally been used by trade associations when attempting
to qualify their agreements under Section 20 (1) (b) of the Act, al-
though they have also been used in justificstion under the other "gate-
ways"?, Section 21 (1) (b) shifts the emphasis fraom the advantages of
the restriction to the consequences of its removal, i.e.,, if the agree-
ment were removed the public would be denied "spescific and substantial
benefits" which have been conferred on it by the agreemsmt.

The "specific and substantial benefits" claimed by trads assoo-
iations have usually been price stability, protection of quality, pre-
servation of adequate eapacity, the encouragement of capital investment
and research, and the prevention of monopoly. Generally the central
purpose of the schemes defended before the Court has related to scme
aspect of price-fixing, usually to set minimum, maximum, or common pricos

or to recommend prices, draw up selling lists and eonditions of sale,

5 S. R. Dennison, "The llestrictive Trade Practices Court in
Action," Yorkshire Bulletin of Econonic and Social Researsh,
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inlerest, Heath Justifladbly eriticizes the Court for its statement
thats
If price stavility could be obtainad without the sasrifice of
a free market, it would undoubtedly be 2 benefit; if it can be
looked at in isolation, it 1s no doubt a benefit,?
Heath rem:riks that there i3 no sconomic resson why benefits will
result from price stability of individual commedities or groups of comm-
cdities; "indeed, a changing ratio of prices between ccmmodities is a

cruelal part of the allocation mechaniam, nl0

Quality

The Yarn Spinners also argued that the price agresment simply
diverted competition into the area of quality and service.n The Court
congidered campetition in quality to be a benefit but considered the
removal of the agreement as unlikely to affect it. It was held by the
Court that a spinner should be free to choose whether to cffer better
quality at the same prioce or the same quality at 2 lower price and the
renoval of the re'strict-ien would return to the spinner his freedom of

cholice,

Surplus Capacity

The benefit of maintaining surplus eapacity was argued in three

12

of the early cases. The Court, with different reasons in each, re-

fused to accept the contention that a price restriction was necessary to

9 Ibid., p. 188,

10 J. B, Heath, "The Restrictive Practices Court on Competition
and Price Restriction," Manchester Schoel of Econcmic and Social Studies,
XXVIII, (Jan. 1960), 11.

11 LR 1 RP, p. 188.

12 Yarn Spinners., IR 1 RP. pp. 184-86; Blankets, LR 1 RP 255;
jféatortubc_a_aﬁemkcrs, IR 1 RP, pp. 336-37.
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meintedin capacity in a tamporary recession.l

The Yarn Spinners clalwed that the maintenance of surplus capacity
enauvied the indusiry to meet [luctuations in demand and provided the
public with a wider variety of goods "in times of national emergency
or when particular sources of supply are scarce'.':u" The Court agreed

eyt did not believe that

that "adequate reserve capacity is desirabl
concerted action was needed to attain it in an industry troubled with
excess capacity., Furthermore, the agreement enabled high~cost producers
to be perpstuated in the industry. The Court concluded

Nevertheless, subject to the initial dislosation which must

inevitably follow on the abandorment of the scheme, we see

no reason to believe that the industry will be left without

sufficient eapacity toc meet 21l ordinary demands of the home

market, and to !gaintain, if not increase, its share of the

export market.l

The contention failed because in the Judgment of the Court industry
fluctuations were not "so severe as to eall for exceptional measures to
create and maintain reserve capacity. nl7

In the Blanket Manufacturers case the Court found "no evidence
of any unreasonable excess capacity among members":and also that the
industry was "extremely campetitive both in quality and pr:[ce.“m

The price scheme was accepted as a "stop loss minirmum price® whichk

13 J. B. Heath, cp. eit., p. 5.
1, IR i RP. 185,
15 Ibid., p. 186,
16 Ibid., p. 185.
17 1bid., p. 186,

18 Quotations from the Bianket Manufacturers' case refer to
LE 1 RP 250-55. .
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was extremely low amd even uneconanic; industry prices never fell so
low as to reach it. The Blanket iHanufacturers contended that removal
of the schaue wouid in depressed times lead to the debasement of
guality and the reduction of eapacity. From the Court's point of
view, the important question to be answered was

whether there is likely to be a depression so deep that apart

from the minimum price scheme there would be cut-throat

competition and a virtual disruption of the industry (for the

disappearance of some of the weaker members would not be a

disadvantage).

The Court stated that evidence showed that industry fluctuations
were greater than before the war but alsoc that they were not so pro-
longed. At any rate the minimum price was hardly ever reached and it
was not believed likely another depression would be severe enough to
"boring the scheme into aperation."19

The Court conceded that the price scheme was in this case in-

offensive on the whole but stated that this was insufficient grounds

to uphold the agreement. To meet the requirements of the 1956 Aet,
agreements must conform to the public interest requirements found in
Seetion ZI. (1); it is not encugh that the agreement merely does no
harm, The Blanket Manufacturers! contention that the scheme was
necessary to maintain adequate eapacity in the industry was therefore
not upheld,

The “atertube Boilermakers contended their scheme was negessary
to preserve capacity which "meant really retention within the industry
of key personnel."?0 This argument was rejected, the Court stating that
self-interest dictated that "directors would not take the risk of

19 J. B. H.ath. . 2&0, Pe b

20 Quotations from the Watertube Boilermakers' case refer to IR 1
RP, 336-37.
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disnissing thekr key personnel” if they wished to remain in business.
Members of the agreement were "long-established boilermakers" and
"financially well-placed”. '"The directors realise perfectly well that

if they are to remain in business, they must retain these personnel;

they will do so." Thus the agreement was considered unnecessary to main-
tain capaeity.

Investment and Research

The Yatertube Boilermakers mzintained that in the absence of their
scheme, both their collective and indivicdual research departments would
have to close. The Court found that the amount spent on callective
research was negligible in relation to overhead expenditures; further,
if the group did not consider it worth their while "they will no doubt
reduce or close down the researsch department."” As to individual re-
search departments, the Court considered "the campanies well able to
naintain' them over the expected short recession,

| The Scottish Bzkers claimed a relationship between their minimum

price agreement and "an increase in both research and the rate of
technical progress."a The Court was unconvinced of any "specific and
substantial benefits" zgcruing to the public from the stabilization of
prices and thought that the minimum ptrice scheme might well be against
the public interest as it could "prevent or retard the introduction of
progressive methods in industry. n?22

In the Yarn Spimnners case, the Court recognized that the minimum

price floor was likely to provide a measure of confidence and security

d 4. B. He&th, op. _c_i_go’ Pe 8; LR 1 RP 377.
22 1R 1 RP 377.
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in the future thereby encouraging modernization of plant. This benefit
was not considered "substantial” as the effects on prices were expected
to ve smuli and uncertain as to when, if ever, they would be passed

on to the consumer,

The "speciflc and substantial’ requirement lncreages the diff-
icuities inherent in the balancing operation. Liven short-run static
analysis may fail to show where the public interest lies. Long un-
dynamic analysis coupounds the probleus of the Court by increasing the
number of variable factors. The relationship of investment to the
public interest is a long=run problem which may be expected to produce
some questionable deeisions by the Court. The Court accepts that a

'
price resiriction may encourage investment; the main problem arises
when attempting to judge whether, on the balance of probabilitiles,
some benefii which is uncert:in as to time, is to be found "specific
and substantial®, Heath states:

«seThe conditions i which a price restriction might have a

marked impact on research and investment do not exist unless

the restriction is effective, but if it is effegtive then the

public may simultanecusly be prevented or inhibited from

receliving some of the consequent benefits, To base prices

on the costs of the more efficient producers and to change

them frequently with those costs, so that the publie benefits

without delay, would give the argument a greater chance of

success.
Prevention of Monopoly

The Seottish Bakers claimed their restrictions benefitted the

public through avoidance of "undue concentration of production" and

monopolistie control in regional markets while permitting sufficient

23 Jd. B, Heath’ mo c_it-o, PPe 8"9.
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concentration for secale purposaa.zh The Court adduced from the ev-

idence that concentr:tion was increasing in the industry anyway and

would continue to do so with the removal of the restriction; it was

abie then to bypass the diffieult question, al what point does con-

centration of production became undue? The dangers of monopolistie

control were recognized by the Court but the question with which the
Court waa concerned was:

‘heluer the respondents ean show that, by virtue of the re-

strictions propounded by them, the disadvantages of monopol-

istic control in partioular districts...are checked so as to
confer & specific and substantial advantage on the consumsr,

This was answered negatively by the Court which found the risk of
undue concentration wes not reduced as the recomended price system was
operated by the large producers.

In the Spinners case the Court disposed of the contention that
the scheme "prevents the establishment of monopoly or near-monopoly

conditions" in one brief paragraph, 25

Even in the unlikely event that
“the industry were reduced to the five large cambines" this was neo
guarantee that campetition would be reduced. In the Court!s view
"competition could be as severs with a small nwnber as with a large

nunber of fima".26

B. Successful Arguments under Seection 21 (1) (b)
Clause (b) of Section 21 (1) has clearly emerged as the most im-
pcrtant of the "gateways" through which businessmen and trade associations |

attempt to justify their agreements. What then are the “specific and

2‘& LR l RP) 3830
25 Quotations from the Yarn Spinners' case refer to IR 1 RP, 188,
26 J. B. Heath, op. cit., p. 11,
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substantial benefits" which the Court has been willing to accept as

outweighing any detriments to the public interest? These are to be

found in the decisions handed down by the Court in the five cases in
which the agreements were successfully defended under Seetion 21 (1)
(0). %7

Black Bolts and Nuts

The Association was made up of forty-four members supplying about
90 pereent of the goods under consideration. The respondents placed
greatest emphasis on the alleged advantages of price stability, claiming
it resulted in : (1) a uniform priece for each product sold by Assoc-
iation members; (2) a variation in the uniform prices based upon changes
in production and distribution costs; (3) a reasonable uniform price.
It was claimed the user benefitted by the avoidance of having to "go
:n'xom:d.ng."28

The Court accepted the claim that prices were "reasonable in the
absence of any camplaints fram users or contention by the Registrar that
prices were other than "reasonable". A price-fixing scheme had been in
force in the industry since the mid 1930's; industrial users (who pur-
chased about three-quarters of all supplies direot from the manufactur-
ers) and stockholding merchants (who handled the remaining one-quarter)
expressed their satisfaction with prices under the scheme. The Court

also accepted that the scheme gontributed to the exchange of technieal

27 Black Belt g% Rut Association Agreement, LR 2 RP 50;
Cement Makers' Federation Agreement, LR 2 RP 241;
Permanent Magnet t Assoclation Agreement, LR 3 RP 119 & 392;
Standard l(ot.al Windows Greu Agreement, IR 3 RP 198;

Net Book Agreement, LR 3 agreements which weres unsuccessfully
defended Zﬁ”‘aﬁned in the "Appendix", pp. 85-114.

28 IR 2 RP, pp. 88-89,
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knowledge and helped snaller members to improve efficiency; the in-
dustry ai a whole was found to operate efficlently and with a moderate
average rate of profit.
Stockholding merchants and industrial users were the two main ocus-
tomers for the industry's product. The average stockholder operated
on a profit margin of 7,5 percent; this the Court found inadequate
to cover the additional cost invelved in 'going shopping' while
the profit margin available on the present fixed prices leaves

little room for any appreeiable anrall reduction in prices
under free campetition,<9

The only way in whiech the stockholding merchant or industrial
user could recoup "his additional expenses of *going shopping'™ was by
raising his own prices to his purchaur-.Bo The Court found that in
the absence of the price~fixing scheme, stockholders and industrial
users would be unable "to operate on a margin of 7.5 percent, let alone
5 porcent."3lmd their prices would have to rise, It concluded:

We do not think that overall prices would have been lower had

there been free campetition in priee; nor do we think, if prices

in the future are fixed in the same way as they have been fixed
in recent years, they will be higher than they would be under
fres conpetition,*32

On balange it was found that the "specific and substantial
benefits" of the avoidanoce of ths need to "go shopping” ocutweighed the
possibilities of price reductions with the restoretion of free com-
petition. The "specific and substantial" benefits of not having to
"go shopping" were a saving in meney, time and effort from not having

to assertain prices from campeting sources of supply before placing

29 Ibid., p. 89.
30 Ibid., p. 90.
31 Ibid., p. 9.
32 Ibid., p. 95.

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



52

orders,

All price-fixing agreements eliminate the need to "go shopping”
for price bargains and to that extent confer a benefit on the purchas-
er;:,'3 they also eiiminate price competition at the retail level and
maintain higher cost distributors in business,

Great weight was placed by the Court on the "reasonableness" of
the prices fixed by the Association and it was influenced, possibly un-
duly, by the evidence of buyers as to their satisfaction with prices
under the scheme., G. D. N. Worswick comments:

I do not think that the absence of specific caaplaints es-

tablishes the reasonableneas of prices...The ordinary man's

usage of the notion of being overcharged simply does not

apply where there is, and has been for =ome time, only %o

price at any moment for all the alternative fastenings.-

The Court'!s findings of "reasonable” prices was bulwarked by the
fact that "the average rate of profit earned by members of the assoe-

iation was not high.35

The inference drawn from this by the Court was
that "on balance there is very little room for any decrease in prices.”
The "average" rate of profit in the industry, however, is not the re-
levant criterion upon which to base such an inference, Evidence pro-
duced before the Court showed that a wide spread of broﬁ.tl of member

firms occurred in various yurs% suggesting that, under conditions of

33 J. P. Cairns, "Benefits From Restrictive Agreements", Canadian
Journal of Economics and Politieal Science, XXX, (May, 1964), Z3.

34 G. D. N. Worswick, "On tge Benefits of Being Denied the
Opportunity to 'Go Shopping'" etin of the Oxford University In-
stitute of Statisties, XKIII, (Aug. 1981), 27h.

35 B. S. Yamey, "The High Costs of Buying a Trivial Element,”
lodern Law Review, XXIV, (July, 1961), 489.

36 IR 2 RP., 72.
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free competition, higher-cost firms would eventually be eliminated
from the industry, Fims with higher than "qverage profits" would be
able to reduce prices, survive and, indeed, expand. There is no reasen
why price ocompetition,..could not lead to significantly lower priou,.”
In relation to the uniform prices resulting from the agreement and
the contral part which such prices play in doing away with the need to
"go shopping®, J. P. Cairns asks whether the price-fixing agreement is
necessary for uniform prlcos.3 8 It can be argued that competition for
sales of a standardized commodity would tend to result in 2 uniform
price, negating the need to "go shopping" exoept insofar as different
services are provided by different sellers. If competitive forces did
not bring about uniform price,
might not the profits of particular firms or on individual items
variations 10 make shopping & vertiwhile activitytsd L
If prices did remain uniform, buyers would soon find that it did
not pay to shop for non-existent bargains and, assuming rational be-
haviour on their part, would soon give it up.

Cement
The Cement Makers' Federation consisted of four groups of companies
and five single ommpanies of which the largest member produced "62 per-
cent of the total quantity of cement delivered in the United Kingdom,"°
The Federation effectively ocontrolled the hame market producing “all
but a negligible proportion of the total ammual output...of Portland

37 B. S. Yamey, log, oit.
38 J. P. caim’. o%. .c_iso. Pe 232

39 Los. it.
4O IR 2 RP, 248.
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cenent manmufactured in the United Kingdan."u
It was contended by the Federation that the commonprice agreement
resulted in lower cement prices "taking purchasers throughout the coun-

e""z

try as a whol and that it afforded security to producers' invest-

ments making it possible to acecept a lower return (under 10 percent)

on capital invested in new vmx'kl.‘"3

Free competition, it was claimed,
would result in a higher investment risk requiring a higher return and
higher prices.

A sellers' market had existed since the war and was expected to
continue into the future. In this atmosphere, the court found that cap-
acity had been expanded in proper relationship to demand and plant lo-
cations were esonomically Jnstifiablo.u‘ Manufacturers' profit margins
were consldered modest in relation to other industries and the Court was
satisfied

that under the federation's common price scheme the cement

industry as a whole has operated efficiently, both as respects

cost of production and costs of delive and that the prices

overall have, in fast, been reasonable, 5

The lower-then-competitive price whieh the public had enjoyed and
would econtinue to enjoy under the scheme was considered a "spescific and
substantial benefit" which outweighed any detriments arising from the
agreement,

Cairns points out that the Federationts claim (which was accepted

by the Court), that in the absence of the agreement, a return on in-

L1 Ibld., 2.

L2 Ibid., 275.
43 Ibid., 282,
Ly Toid., p. 277,
L5 Ibid., p. 278,
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vestment of around 15 percent would have been required and could have

been obtained if investment was to be maintained, is not valid, Only the
possibility of a2 higher return would have been necessary teo in-
duce investment. But this possibility need not have been

realised; “he amount of investment might well have been enough

to keep zge rate of return at the 10 percent level on the

average,

Cairns contimues that a "goodness of heart” or"bensvolent dic-
tatorship" theory would be required to explain why the Federation would
accept 10 percent, if in fact, it could get 15 percent, Even if such a
line of agtion were followed the public benefits received would be

the result of a privately impesed scheme of income redistribution

from cement campany profits to cement purchasers, It would be of

interest to know how sharsholders in cement companies (widows and
orphans included?) reacted tz 7tho defence the federation offered

in support of the agreement,

The Court, in this case, failed to examine the most likely ocon-
sequences of abandoning the agrouont.“s In the absence of the agree-
ment, the market structurs of the industry (the largest firm produced
62 percent of total hcme sales) would likely have resulted in price
leadership accampanied by information agreements relating to costs,
prices, profits, etc. Heath observes that " ¢ hese astivities would

have affected the degree of risk in the market, which was the main point

4
at issue, ¢ If such were the case, it is likely that a situation would

46 J. P. Cairns, op. cit., p. 238; see also A, Beacham, "Some
Thoughts on the Cement Judgement', Economie Journal, LXXIT, zJ\mo,
1962) and J. R. Gould, "The Cement Makers" Agreement: Risk and
Prices", The Modern Law Review, XXIV, (Sept. 1961).

47 @o _Q_g_o. Pe 239,

L8 J. B. Heath, "The Per Se Rule in the Light of British Ex~
perience”, Northwestern University Lew Review, LVII, (1962), 170,

49 Ibid,.
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exist where producers would be satisfied with a rate of retwrn on in-
vestment of under 10 percent and their argument that the degree of risk
would increase in the absence of the agreement is false. In this part-
icular industry, conditions are not likely to be markedly altered whether
the agreement exists or not and there appears to be little justifiocation

for the schenme.

Magnets

The Permanent Magnet Association was comprised of twelve man-~
ufacturers of permanent magnets and two non-association members who
participated in the pricing scheme. Together they produced some 75 per-
cent of demestic production,

The Association contended that its researsch and techniecal poeling
agreenments conferred "specific and substantial benefits to the public as
purchagers or users of magnots",5o that the above agreements resulted
from price restrictions imposed by the Association, the removal of which
would bring to an end the research and technical pooling agreements,
thereby denying benefits to the publie.

The Court was highly impressed with the research carried out by
the Association, the speed with which such information was diffused
amongst members of the group and the improved products made available
to the public., It discarded the Registrar's contention that teehnical
collaboration and researeh were not direct results of the price-fixing
agreement, finding that they resulted "by virtue of arrangements or
operations resulting from that agroomeat.ﬂ Prices were found to be

"reascnable” and the "specific and substantial benefits" resulting from

50 IR 3 RP 157.
51 Ibid., p. 163,
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the agreement were Judged to outweigh any detriments in the belancing
process,

In view of the fact that the Association relied on the benefits
resulting frau its research agreeuents, the cumplex problem facing the
Court was that of determining under what conditions research was likely
to be maximized, i.e., individually and competitively or sollectively.

The Court reasoned that the technical pooling agreements stimulated
increased research activity by the individual firms:

The techniecal pooling agreements enable individual members to

know that if they spend time and money on a line of research

which is frultless, they will be able to benefit from more

fortunate experiments by one or other of their members or by
the central research laboratory,52

The Court's reasoning failed to gain universal aeceptance.

It is not easy to understand, however, why a fim should be in-

duced to expand research expenditure by a system in which one's

own researsh findings are immediately caapetitively neutralised
by eompulsory sharing, and in which benefitg froem the research

of other firms comes one's way in any case.

It is obviously difficult to evaluate with any preciseness whether
the added security whicsh each fim derives from participation in the
collective research agreement will lead to more or less research and
of a higher or lower quality than would occur in free competition, i.e.,
in the absencs of the agreement. It is quite proper to ask the question,
as does Yamey, would technical collaboration and collective research

actually cease on the ending of the price-fixing agremuto?sl‘ The

52 Ibid., p. 163,
53 J. P. Cairns, op. _gi_to, Pe 234,

54 B. S. Yamey, "Notes of Cases: Re Permanent Magnet Association's
Agreement," Medern Law Review, XXVI, (March, 1963), 187,
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history of the scheme had shown it to be highly successful and prod-
uctive, " B ig gains from technical eollaboration are not likely to
be sacrificed unless there is great provocation (in the form, here, of
intense price coupetition)." The Court did not consider in any detail
how price competition would be affected by termination of the agreement,
If price campctition were not intense, the temination of technieal
collaboration would be unlikely. Yamey continues:
Collaboration on teechnical matters may also lay the foundation
for non-registrable arrangements such as price-reporting or

open—-price agreements which would moderate cmpotitigg,
especially where the number of competitors is mmall,

The 1956 Act set the Court "the task of forecasting the i’ut.nre."s7

The ability to predict successfully the ccursc which an industry is likely
to follow 1s an important part of the Court!s work which is made mors
difficult by the requirement that the benefit must be "specific and sub-
stantial® to pass through the "gstmy." The relationship of investment
and researeh to the public interest is certainly a long-run problem
and 1s not simplified when attempting to judge whether, on the balance
of probabilities, same benefit whieh is uncertain as to time, is to be
found "specific and mblt&ntial.sa
In defence of the Court's decision in the Magnet case, it would be
possible to argue the unlikelihood that the agreement would have remained
in force if, in fact, all or scme member firme were acting in the manner

suggested by Cairns, i.e. receiving a unilateral benefit of the other

56 gp. Cit., p. l8e.
57 IR 3 RP, 168,

58 Vide supra, pp. 47-48,

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



59

firms' research. It is quite possible that individual firms realise
that research, both individually and collectively, can widen the market
for the products of the industry and may also, 1f demand is clauﬁic,
make possible a higher return if prices can be lowered. Then, by
maintaining their relative positions within the industry, the individual
firms would still benefit by receiving the same relative share from the

now larger ple,

Metal Windows

The industry structure was considered to consist of three parts.
Crittall's was an independent manufacturer with by far the largest part
of the market (approximately 43 percent). The Standard Metal Window
Group was comprised of 21 members of which 15 manufactured standard
metal windows only occasionally or in small quantities. Thess 15 mem-
bers were concerned with the provision in the agreement for inter-trading
between members, For most practical purposes the members of the Group
consisted of six manufacturing members who supplied apprc:dnagdy L2 per-
cent of the standard motsl window market., The remaining 15 percent of
the market was supplied by a numher of other independent manufacturers,

The Group collaborated in the exchange of costing and technical
information and contended that the effect of the agreement was to main-
tain manutfacturing costs of the Grmp at a level substantially lower
than they otherwise would have been. Ag a consequence, the prices of
standard metal windows, on the whole, were claimed to be lower, quality
higher and service better.

The “ourt was not satisfied that the Group had established higher
quality and better service as 'spocific and substantial benefits" and
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decided that the case must stand or fall by reference to the first
point, i.e., lower prices, on the whaole, for standard metal windows.5 9
The agreement, the Court found, did result in lower member costs
and a low average profit margin for the Group., It stated:
without the greater efficienscy, reflected in lower costs, which
the group sgheme promotes, member firms could not have offered
the prices they have done and the tendency would thZ been for
prices of all windows (wood and metal) to be higher, 0
In its forecasting role the Court socnocurred with the Group that
a material lessening of so-operation "with a resulting reduction in the
future savings of costs among members" would occur if the fixed-price

61 The Court found that the benefits of lower

agreement was abandoned,
prices received by the public as purchasers of windows (both wood and
metal) outweighed any detriments resulting from the agreement,

The main problem confronting the Court in this case was the
structure of the standard metal window industry. Gﬁttalls, which was
not a member of the Group, held 43 percent of the market while the six
manufacturing members of the Group supplied 42 percent.62 The Court saw
that in the absence of the agreement Crittalls would automatically be-
come the dominant firm and possess sufficient power to exercise price
leadership. In fact, the agreement reduced the mumber of competitors
but resulted in more effective competition,

Cairns has oriticized the Court's decision, perhaps unfairly, be-

cause "an increase in campetitive effectiveness was not the specific

59 IR 3 R? 234,
60 Ibido. DPe 237.
61 Ibido. Pe 238-

62 Ibid., p. 239.
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benefit claimed" by the Gronp.” In fact, the Court linked the

"specific and substantial benefits" of lower prices to the maintenance
of effective competition. In the Court's decision, Megaw, J. stated:

We hold, then, that no specific or substantial benefit or

advantage has been shown on balance of probability, to be

lost to the public as purchasers or users, except the vital

one which we have already accepted, namely, the benefit of

lower prices 6£ran the maintenance of strong and effective

campetition,

Yamey's criticisa of the Court's decision is more penetrating and
to the point.®5 It had been sgreed by the Court that keen price com-
petition existed in the industry and was affected by the availability of
substitutes (wooden windows) which were also competitively priced. It
is difficult to understand, then, why the prices of metal windows should
increase in the absence of the agreement "given the availability of al-
ternative (and unaffected) sources of supply of metal windows and of
close lubstitntu."“ It is more reasomable that the reduction in
efficiency and consequent higher sosts, which the Group claimed would

follow termination of the agreement, would be reflected in smaller profits.

Net Book AMM
Parties to the agreement were 360 members of the Publishers!
Association representing "virtually the whole of ‘tho publishing trado."67
The publishers agreed not to sell their net books to the public at less

63 Jo Po caim.. _02. ﬁo' Po 236.
64 IR 3 RP.

65 B. S. Yamey, "Notes on Cases: Re Standard Metal Window Groups'
Agreement," Modern lLaw Review, XXVI, (March, 1963), 189-91,

66 Ibid., p. 189.
67 LR 3 RP 246,
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than their net prices and any books which the publisher wished to
designate as "net" books fell into this category. Net books, however,
accounted for three-quarters of members' turnover.

The respondents claimed that the agreement resulted in lower unit
costs which were passed on to the public in the form of lower prices and
also in a greater variety and number of books being published, A third
’benefit. claimed to result from the agresment was that it prevented price-
cutting of the loss-leader type which would be likely to drive "legitimate”
bocksellers who performed valuable public services from the trade,

The Court was satisfied that termination of the agreement would re-
duce the number of "legitimate" or stockholding booksellers because of the

combined effect of price-cutting ccmpetition and the loss or

reduction of library business... T hose so affected would not

by any means necessarily be businesses which are inefficiently

mmagecl.68

The Court further found, in accordance with the publishers' con-
tontions, that the remaining stoskholding boeksellers would in all prob-
ability stock fewer titles which could be expected to

result in a marked reduction in the number of subscription and

stock orders received hy publishers... This would tend to produce

a more cautious poligy omn the part of the publishers, resulting

in smaller prin orders which would...tend to increase list

prices further,69

In considering the probability of fewer titles being published, the
Court leaned heavily on the denial of a benefit of little direct economie
significance but to which it attached great cultural and political im-
portance, namely that "works of probable literary or scholastic value®

wculd experience difficulty in finding a publilhcr.7°

68 Ibid., p. 316.
69 Ibid.-’ Pe 7.
70 Ibid., p. 322.
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The Court acceded to the claims of the publishers, finding that
termination of the agreement would result in "(1) fewer and less-well-
equipped stockholding bookshops, (2) more expensive books and (3) fewer
published titles."’* The avoidance of each was considered "specific”
and of sufficient degree to qualify as a “substantial® benefit,

Earlier the Registrar had contended that there was

no a priori reason for supposing the present system of distributing
bo&lerc e the best...The existence of the agreement is an obstacle

in the way of innovation and improvement in the means of distribut-
ing books, 72

This is a most important point as it has been in the field of dis-
tribution that some of the most significant improvements have been made
in recent years. The difficulties inherent in the forecasting role which
the Court is required to assume become obvious in a case such as this.
Some indication of the trepidation with which the role was acoepted may
be found in the Court's explanation of the effects on book prices which
determination of the agreement would likely have.

We have found this the most difficult part of the case, depending

as it does on the commercial policies that would be adopted by

publishers and booksellers in a state of affairs of which there

has been no experience of parallel in this country in recent

times, We are conscious that others might make a different

assessment of what is likely. But whether we are right or wrong

in our view that retail prices generally would rise, the evidence
has certainly not satisfied us that on the balance of probabilities
retail prices generally would fall,73

It would appear that the Court did not wish to upset the status -
quo within the industry as it was uncertain, "on the balanse of probab-
1:ity* that the public interest would benefit from determination of the

agreement. It accepted the publishers' contention that prices were

71 'Ibido’ P. 3230
72 Ibid., p. 307.
73 Ibid., p. 323.
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conpetitive and that profits at all levels were not cxcnsin.'”’

The argument as to the difficulties which works of "literary or
scholastic value" would experience in finding publishers undoubtedly in-
fluenced the Court., This argument was contingent, of course, upon the more
cautious attitude which it was expected publishers would adopt if the number
of stockhalding bocksellers was reduced. This line of indirection led the
Court to the decision that "a certain class of retailer, the stockholding
bookseller, deserved to be preserved rather than subjected to price com-
peibition."”

The economic aspects of this case were admittedly camplex and cloudy
as to future events and were considerably muddied by non-economiec value
Jwigements of the Court. Cairns asks:

Did the Court go beyond its proper sphere in being impressed by the

type of book less likely to find a publisher, that is, books of

tliterary and scholastic! value, 2 type of book it presumably

felt 'superiort! to the type of book likely to have its price re-

duced and thereby regeive wider distribution? Would there be

general acceptance of its implicit value judgement, that the pub-

lishing of books of a certain quality was more worthy of promo-

tion than the wider dissemination, at lower prices, of books of

a different quality?76

The appropriate means to encourage such a policy is legislative
rather than judiecial and would presumably take the form of a subsidy rather
thin a restrictive agreement whereby the subsidising is done by only part-
icular members of the public,’!

The difficulties faced by the Court in its forecasting role were

increased in this case by the lack of past experience of a parallel nature.

74 Ibid., p. 312.

75 J. P. Cairns, op. oit., p. 237.
© 76 Les. cit.

77 Leec. cit.
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In judging the effects on price and volume which termination of the agree-
ment was likely to have, the Court found that this would be dependent on
the samercial policies that would be adopted by publishers and

booksellers in a state of affairs of which there has no
experience of parallel in this country in recent times.

Heath elaborates this point, not in the context of the Net Book Agree-
ment in particular, but of the British econamy in general. He has been dis-
satisfied with the economic analysis of the Court and "with its expectations
concerning events in the absence of the agronont."” He attributes this to
the necessity of the Court to engage in "economic prediction of a particul-
arly difficult kind.20 A parallel experience of what would happen under
conditions of free campetition in the British market is confined usually to

8l

the pre-war depression years "when conditions were very different. Under

these circumstances the Court has been forced to construct its own "model®
to which, it is hoped, economic performance and behaviour will conform,.
Heath states:
This is the area in which most peculiarities are found, The Court
constructs hypothetical situations which it expects will follow
the cancellation of the agreement, but these situations do not
always ssem plausible in the particular circumstances...It is
little wonder that, if the Court compares the actual situation

with a hypothetical one which is unrealistic, odd conclusions will
omerge,

The questions could be asked in each of the preceding cases which were

successfully defended, (a) is an enforcement agency of this type capable

78 Vide supra, p. 63, n. 73.
79 J. BQ H‘ath’ m. gi—t., p. 169.

80 Loo. eit.
81 Loc. cit.
82 QEQ 9_&0. PP. 169"'700
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of assessing all the relevant economic factors which arise in cases of this
nature? (b) Has the Court been successful in discovering these few re-
strictive agreements which are not contrary to the public interest?

The brief analysis of the agreements which have been judged within the
publiec interest by the Court lends little support to an affirmative answer.
An attempt has been made to show that, on strictly econamic grounds, none
of the preceding successful agfoenonts should have been found within the
public interest.
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CHAPTER VI

EVALUATION OF THE 1956 ACT

A, Effects of the 1956 Act

Since the policy of the 1956 Act is to encourage competition as a
stimulus to productive efficiency, its success may be measured by the ex-
tent to which it has succeeded in promoting a more ccmpetitive econmmy,.
With regard for the lengthy history of collusive agreements in British
industry, an important consideration to ensure the long-run success of
a compotitivb policy, was the need to pramote a favourable climate of
public opinion to bolster the legislative sanctions against restrictive
practices.

Prior to the 1956 Act requiring registration of specified restriot-
ive agreements, restrictive practices had been commonplace in British
industry and in many quarters they were considered conducive to efficiency.
The effect of such agreements was to remove large areas of industry from
the coanpetitive sphere, The need to restore a competitive atmosphere
was well recognized and the government in 1948 enacted legislation
directed towards this end.

The publication of the reports of the Monopolies Commission made
available to the public information on the extent and effects of re-
strictive practices in the industries investigated. This information-
performing service was improved by the 1953 amendment to the 1948 Act
by which the membership of the Commission was enlarged and the number of

reports increased. Public awareness was further increased with the

67
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publication of the Cammission's Report on Collestive Discriminstion.

This was a study of restrictive arrangements which had long been pre-
walent in British industry and set the stage for the 1956 Act which
required certain agreements to be entered on a register open to the
public. The principle of official registration has been commended as

perhaps the most signifieant constructive contribution made by
those countries which, since the last World War, have seriously
tackled the anti-trust problem.l

The task of creating a eclimate of public opinion which is con-
ducive to the acceptance of more cmmpetitive principles is obviously a
long-run problem and remains far from completed. British industry took
nany years to reach the moribund state in which it found iteelf in the
mid 1940's and it would be unrealistic to expect legislation in a demo-
cratic country to result in any overnight changes in industrial organ-
ization and business moves. The main importance of the 1956 Act may be
in disturbing the ccmplacency of the British businessman and making
competition respectable, Heath states:

I do not believe that amendment to the 1956 Act would be likely to
result in any really important contributions to the progressiveness
of the British econmmy, or would greestly accelerate its rate of
growth, although undoubtedly some benefits to the public would
result...Amending the "rules of the game", whether or not this
involves the Restrictive Trade Practices Act, can improve business
performance; but the effect would be much greater if attitudes
changed, 1f there were a greaster sense of enterprise and enthusiama.
A firmer committment to pramote cempetition may help to change these
attitudes, but the real problem is much deeper,

Attitudes toward business enterprise are in part a product of our
educational system..., I f there were less wastage of talent in our
schools, if managers were drawn from a wider social base and were
better trained in business schools or elsewhere, competition would
be a much more effective stimulus to efficiency than it is.
Competition is a necessary but no sufficient condition for
progressiveness, There must be a sufficlient nmber of managers

1 W. Friedmann in Anti-Trust Laws, p. 548,
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who know how to be progressive... T hosze in which enterprise can

be dcvologod must not be inhibited by the out-of-date ideas of

the rest,

This lengthy quotation clearly emphasizes that legislation alone is
unlikely to succeed in making competition respectable; & change in the
attitude of businessmen and possibly in the social structure of the country
may be required. It may not be until a younger generation of businessmen
with fresh ideas and a greater apprecliation of competitive principles
infiltrate the boardrooms of British industry that any great changes in
competitive ability becore apparent.

Although the long run effects of the 1956 Act are likely to be of
greater importance than any immediate gains, some short run benefits,
though likely of a minor nature, have been realized already. In an
article as early as May, 1961, Heath was able to state on the basis of
a questionnaire-type study:

It is certain that some consumers have benefitted already, and

may continue to benefit, principally through lower prices; in

the long run greater stimulus to efficiency which increased

canpetition, will bring further benefits. On the whole, the

disadvantages to the publiec in the short run seem rather umall.3

Thus to the present time, the effect of the 1956 Act on both
public opinion and campetitior appears to have been rather snnll.“ The
longer run changes, however, which are hoped for in public opinionm,
should result in a greater acceptance of competitive prineiples which

in turn may be expected to stimulate productive efficiency.

2 J. B. Heath in Still Not Enough Competition, pp. 42-43.

3 J. B. Heath, "Restrictive Practices and After", Manchester School
of Bconomic and Social Studies, XXIX, (May, 1961), 202,

L See R. Stevens in the Yale Law Journal, LXX, (1961), 888-89,
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3, A Middle ¥Way

In North America and particularly in Canada, the modified per se
approach to restrictive practices enforcement has resulted in an excess-
ively legalistic attitude to a problem which is essentially economic in
nature, In this vein, Friedmann remarks:

The Canadian courts, with far greater unanimity than the American

courts, have refused to consider the economic implications of

their judgements, or even the issues underlying them, on the

ground that it is not the Jjudges task "to adjudicate between
conflicting theories of politiesl economy,"’

It will be recalled that Canadian combines legislation requires the Court
{0 determine at what point campetition becames "unduly” lessened. When
this point has been reached the cambine is per se illegal with no con~
siderstion of the econamic consequences. Earlier it was stated that the
"undue" point was reached when a "substantiszl part of the market" or a
"preponderance of the industry” wes involved, This point appears to have
been shifted somewhat further by Cartwright, J. of the Supreme Court of

Canada in Howard Smith Paper Mills Ltd. et al v. The Queen, 1957, S.C.R.

4,03 where he states:

«soAn agreement to prevent or lessen caompetitioen.,.becomes criminal
when the prevention or lessening agreed upon reaches the point at
which the participants in the agreement become free to carry on thgu
activities virtually unaffected by the influence of ccmpetition...

5 W, Friedmann, Canadian Bar Review, EXXIII, (1955), 136; see also
in relation to excessive legalism in Canada, V. W, Bladen and S. Stykolt
in Anti-Trust Laws where the Canadian authorities are accused of being
overly . concerned with the form of compstition rather than the effects;
tiee also "Ths Law and Mergers" in Economies: Canada, at p. 90 where McRuer,
C. J. quotes Cartwright, J's words in Howard Smith Paper Mills, Ltd., et
2l v. The Queen, 1957, S.C.R. 403. "The relevant question thus becomes
the extent to which the prevention and limitation of campetition are
agreed to be carried and not the economic effect of the carrying ocut of
the agreement.”

6 Pp. 426-27.
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lichuer, C. J. in Regine v. Canadian Ercwcriss Ltd., 12’), 2.C.C. 133,

interpreted Cartwright, J's language to mean:
the agreement in question, when carried into effect, vould give
the parties to it the power to carry on their buainess virtually
without competition, the zgreement would be an agrecment to unduly
lessen cmpetition.'}
The above views of Cartwright, J. and McRuer, C. J. were not agreed

with by Batshaw, J. in Regina v. Abitibi Power and Paper Co. Ltd. st al

(1960), 131 C.C.C. 201, who did not believe that a virtusl eliminatien
of competliion was necessary to constitute an undue preventing or less-
oning of competition. Cartwright, J's words, quoted above, cannot be
considered as necessarily binding as they were contained in a minority
Judgement.. Thus, our earlier interpretation that an agreement will be
construed as an "undue" preventing or lesasening of competition when a
"substantial part of the market" or a preponderance of the industry" is
involved still appears the most reasonable,

The subjection of registrable agreements to adjudication by a court
¢f law brings the United Kingdom system of enforcement somewhat closer to
the North American per se approach.

If the first cases taken to the Restrictive Practices C ocurt were

difficult to distinguish from a large number of other cases, the

Court's decision would have the effect of scmething approaching

the development of a per se rule, If the cases depended on their

psculiar faegs, the decision would be special and not of general

appliecatien.
In fact, the first cases selected by the Reglstrar for presentation to the

Court were chosen because of their likeness to a large number of similar

7 F. 139

8 Proceedings, International Conference on the Control of Restrictive
Business Practices, p. 153; see also W. Friedmann in Anti-‘rmst laws,
Pe 549,

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



agreements, 9

Heath states that " t he 1956 Act...marked a significant shift
in opinion towards a per se rule” with the presumption that registrable
agreements were contrary to the public interest unless certain specified
conditions were met and by placing the onmus on the parties to the agree-
ment to prove that the conditions were -et.lo

Aside from a movement towards a per se approach in the structure of
the Court itself, Cairns claims that samething remarkably similar to a per
3e approach has developed in the thinking of the Court. From the GM'I
decisions in the Permanent Magnets and Linoleum cases, he draws the im-
pPlication that

it is per se contrary to the public interest to operate a re-

strictive agreement thst produces unreascnably high prices, in

that the finding of such unreasonable features is sufficient to
condemn the agreement as contrary to the publie interest.ll

It is significant in this respect that in all cases where agreements
were found to be not contrary to the public interest the reasonableness of
prices and profits was always emphasised and the stipulation was made by
the Court that if prices in the future became unreasonable, this would
constitute a material change in the relevant circwmstances entitling the
Registrar to apply to the Court under Section 22 of the Act wheredby the
sourt's previous declaration in respect of the restriction eoculd be
changed,

It would appear that the British legislators have attempted, in the

9 vide supra, p. 36.

10 J. B. Heath in Northwestern University Law Review, LVII (1962),
162"30

11 J. P. Cairns, "The Restrictive Practices Court and Reasonable
Prices", Journal of Industrial Economics, XII, (Mar. 1964), 135,
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1956 Act, to combine the desirable features of a per se approach with

the flexibility which is ordinarily found in the ad ho¢ determinations

of an administrative tribunal. The legalistic approach which is evident
in Canada and derives from the major roles played by the judge and lawyer
in our system of enforcement has been subjected to moderating influences
in the United Kingdom. As Professor Gosse has pointed out, these derive
in part from conscious policies set down by the Court and in part from the
legislation itself:

The court has consciously adopted certain attributes of a tribunal

with regard to evidence and procesdings. There is less formality

in these respects. Also, the Act requires that the Court include

more lay members than judges. This should help to avoid a too legal-

istic approach.
It is likely also that the lower standard of proof required in civil
proceedings, i.e. the balance of probability rather than beyond a reason-
able doubt, results in less rigidity.

In principle, this approach would appear superior to either per se
rules or ad hoc administrative procedure, cambining as it does the better
points of both methods of enforcement. The question remains, how has it
worked in practice? Has it proven inferior or superior to the longer

established North American means of enforeement?

C. Conclusion
In each case which was successfully defended before the Restrictive
Fractices Court, there can be little doubt that a "substantial part of the
market" or a "preponderance of the industry"” was involved. In Blaek Bolts

and Nuts, association members supplied about 90 percent of the goods under

12 R. Gosse in The Cancdian Bar Review, XXXVIIX, (1960), 19.
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sonsiderationsl3 4 the Cement Makers! agreement, the federation effect-
ively controlled the home market "producing all but a neglible pro-

portion of the total annual cutput...of Portland cement manufactured in
the United Kingdom" ;u’the respondents in the Permanent Magnet agrsement

15 the Standard Metal

produced some 75 percent of domestic production;
Window Group supplied approximately 42 percent of the standard metal window
market ;16 members of the Net Book agreement represented "virtually the
whole of the publishing tradc."u
Only in the Metal Windows case was less than "a preponderance of
the industry® involved in the agreement and here there ¢an be little doubt
that 42 percent of the relevant market represents a "substantial part,”
It would be likely, then, were a Canadian court adjudicating these cages
subject to the provisions of the combines legislation, that each agreement
which was found not contrary to the public interest by the Restrictive
Practices Court would have been found per se illegal by the Canadian court,
The econmic cost of this would have been the value of the benefits
which would be denied the public in the absence of the agresment. However,
in each case we have seen that the economic analysis provided by the Court
has been questionable; ™ a 11 too often, their analysis seemed jJust plain
wrong."l8 Thus it is doubtful that a per se rule, applied in thess cases,

13 Vide supra, p. 50.
14 Vide supra, p. 53-5.4.

15 Vide suprs, p. 56.
16 Vide supra, p, 59.

17 Vide supra, p, 61.
18 J. B. Hﬂath, ﬂo 9.’.'.3" P- 1690
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would have involved any loss at all. In three of the casss (Cement;
Magnets; Metal Windows) it was shown that termination of the agreements
would be unlikely to affect significantly long established industry
practices, In Black Bolts and Nuts the publiec as purchasers werse denied
the opportunity of lower prices which might be expected from competition
in exchange for the doubtful benefits of not having to “go shepping”.

In Net Books the public was denied the possibility of purchasing certain
books at lower prices. Purchasers of bocks which would fall in this
category, in effect, were made to subsidize books of certain literary and
political wvalue which, in the Court's opinion, would only with difficulty
find publishers,

Analysis of the above cases leads to the conclusion that the econom-
ically oriented approach adopted by the United Kingdom, which on theoretical
grounds appears superior to the psr se approach, does not lead to econmmio
results of a superior nature. This conclusion does not eonstitute a con-
cdemnation of the British method of enforeing restrictive practices legis-
lation. On the contrary, considering the lengthy history of eollaboration
in British industry, the approach adopted by the govermment of gradually
trying to inculcate the merits of competition upen the British business-
man seems that most likely of success. In Canada, however, such an
approach might be to a large extent unnecessary as a pelicy of free com-~
petition has been in existence for seventy-five years; here also the
medium of publicity has been used to foster a favourable climate of publie

1
opinion. 9 The typical North American businessman, while desirous of

-

19 Restrictive practicea, when uncovered, usually receive adverse
preds coverage. Such practices are also publicised by House of Commons
debates and reports of the Restrictive Trade Practices Camission,
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protection for his own interests, is nevertheless aware of the principles
of competition and the esteem in which they are held by the publis. The
"rules of the game" as expressed by Heath are much different in Canada
from what they are in the United Kingdom. The British need to create a
favourable climate of public opinion to assist in the enforcement of re-
strictive practices legislation is not a factor of paramount importance
in Canada. There is little doubt in the writer's mind that this is the
nost important problem confronting British legislators at this time; it is
8lso in the area of public awareness that the 1956 Act has thus far been most
successful. Certainly any econamic triumphs have been negligible.

The laws of a country must be made to conform to the cultural and

0 Registration of

political traditions of where they are to be applicd.z
restrictive agreements is no doubt of greater value in a country such as
the United Kingdom where anti-trust policies are in their infaney than
would bs the case in Canada which has a lengthy history of restrictive
practices enforcement. Similarly a body such as the Restrictive Practices
iourt which provides an opportunity for airing the economic aspects of
cases may be the most efficacious means available in that couhtry to en-
lighten the public on the detrimental effects of restrictive practices.
The economic results, however, of this Court which has been assigned
the specific task of evaluating the economic significance of restrictive
agreements are far from overvhelming and by no means provides sonvineing
proof that such an econamically oriented approach to restrictive practices
enforcement is superior to the per se method of enforcement employed in

Canada, On the basis of British experience to date, there is little reasen

20 Proceedings, International Conference on the Control of
Restrictive Business Practices, p. 1l&l.
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to suggest any drastic changes in the present Canadian method of en-

forcement.,

UNIVERSITY OF WINDSOR LIBRARY
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APPENDIX

TABIE I

MONOPOLIES COMMISSION: Reports completed and
now references submitted by the Board of Trade.

For the Reporta New
Year Ended Completed References

Dec. 31, 1954 2 1l

1955 5 6

1956 4 reports completed prior 3

to Aug. 2, 1956, at which
date the 1956 Aot came
into force.

3 more reports completed
before year's end, These
had been referred prior to

1956 Act.
1957 0 2
1958 1 0
1959 1 0
1960 0 1
1961 1l 1l
1962 0 0
1963 1 2

Gource: Annual Reports by the Board of Trade
London: Her Majesty!s Staticnery Office

78
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TABLE II

TOTAL EXPENDITURES OF MONOPOLIES COMMISSION
(exeluding costs of certain camon services
such as acconmodations and stationery)

Year

1952-53 59,639
1953-54 76,354
195455 106,751
1955-56 106,363
1956-57 63,894
1957-58 59,62k
1958-59 61,686
1959-60 56,474
1960-61 ‘ 57,114
1961-62 64,615
1962-63 67, 544

Source: Annual Reports by the Board of Trade
London: Her Majesty's Stationery Office.
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TABLE III

Cases Contested Before the Reatrictive Practices Court

To Determine WWhether Agreements were Contrary to the Publie Interest

Name of Agreement

Type of Restriction

Gateway Used

Judgement as to Public Interest

Chemists' Federation
Agreement. IR 1 RP 75

Scheme to restrict the
sale of proprietary
medicines manmufactured
by members to qualified
chemists,

s (22) (1) (a) (b))

Yarn Spinners'
Agrecpent. IR 1 RP 118

Minimun prices
Conditions of sale,

5 (21) (1) (b) (o)

Blanket Manufacturers?
Agreement. LR 1 RP 208

Minimum prices
Conditions of Sale
Minimum quality,

s (21) (1) () (&)

Contrary Nov. 3, 1958
Contrary Jan, 26, 1959
Contrary Mar. 23, 1959

The minimum quality restriction
wag found not contrary to the
publiec interest,

Sgottish Bakers'
Agreement. IR 1 RP 347

Recommended prices and
wholesale discounts.

S (21) (1) (b) (g

Watertube Bolilermakers'
Agreement. LR 1 RP 285

Price Tendering,

5 (21) (1) (b) (d
(r

Federation of Wholesale
and Multiple Bakers
Agroement. IR 1 RP 387

Maximum prices.

s () (1) (v)

Contrary July 23,1959
Not Contrary July 31,1959
Contrary Dec. 16,1959

For a more detailed account of the "apecific and substantial benefits" claimed by the respondents under
Section (21) (1) (b) and the Court's disposition of them, see Appendix 2,

Sourses: Various Reports of the Registrar of Restrictive Trading Agreements and IR, RP's.
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Name of Agreement

Type of Restriction

Gateway Used

Judgement as to Public Interest

Federation of British
Carpet Manufacturers!
Agreement and the
camon form agreement
between the Federation
and numercus carpet

wholesalers. LR 1 RP 472

Fixed prices.
Selling lists.
Conditions of Sale.

S (21) (1) (b)
(£)

Contrary

Phsnol Producers!
Agreement. IR 2 RP 1

Fixed prices.
Conditions of sale

S () (1) (v)

Contrary

Apr. 7,1960

Black Bolt and Nut
Association Agreement.
IR 2 RP 50.

Pixed prices.
Conditions of sale.

s (2) (1) (b)
(2)

Hot Contrary

July

15, 1960

Doncaster and Retford
Co-operative Societies
Agresment. IR 2 RP 105

Market limitations.

5 (21) (1) (v)

Contrary

Oct.

3, 1960

Wholesale Confectioners?
Alliance Agreement,
IR 2 RP 135 & 231

Fixed prices.

§ (21) (1) (v)

Contrary

Dec,

9, 1960

Motor Vehicle Distribu-
tion Scheme Agreement
IR 2 RP 173

Distribution scheme

s (a) (1) (=)
(b)

Contrary

Dee,

2, 1960
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Name of Agreement

Type of Restriction

Cateway Used

Judgement 88 to Publiec Interest

Associated Transformer Minimum prices. S (21) (1) (b) Contrary Mar, 24, 1961
Manufacturerst Agree- (da)
ment., 1R 2 RP 295 (r)

(2)
Cement Makers' Federa~ Fixed prices. S (21) (1) (b) Not Contrary Mar, 16, 1961
tion Agreement.Li 2 (g)
RP 241
Glass Bottle Mamufactur-| Minimuwm prices. s () (1) (v) Contrary Mar, 24, 1961
ers! Agreement. 1R 2 Conditions of sale,
RP 345
Linoleum Manufacturers' | Minimum prices. S (2aa) (1) (v) Sontrary June 22, 1961
Association Agreement ()
IR 2 RP 395 (8)
Agreement between News- | Restriction of Entry S (21) (1) (v) Contrary July 27, 1961

paper Propristors!
Association, Ltd., and
National Federation of
Fetall Newsagents,
Booksellers and Station-
ers. LR 2 RP 453
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Name of Agreement

Type of Restriction

Gateway Used

Judgement as to Public Interest

Wy e
Permanent Magnet Minimum prices, S (24) (1) (b) Not Contrary June 7, 1962
Association Agree- (r)
ment IR 3 RP 119 & 392 (2)
Standard Metal Windows Delivered prices. S (21) (1) (v) Not Contrary July 17, 1962
Group Agreement
1R 3 EP 198
Net Buok Agreement Retail price maintenance S (21) (1) (b) Not Contrary Cet. 30, 1962
LR 3 RP 246 (£)
Agreement of the Bimming- | Standard contracts. S () (1) (v) Contrary Apr. 10, 1963

ham Association of
Building Trades
Employers. L 4 RP 54

Tendering procedures.
Pricing schedules.
Daywork tendering.

Provisions for daywork tender-
ing were considered ultra vires
the Court's jurisdiction under

S (6).
Jute Coods Agreement Fixed prices. S (22) (1) (e) Contrary Mar. 26, 1963
(Not yet reported in Conditions of sale
IR, RPts.)
Tyre Trade Register Restriction of entry Contrary Nar. 15, 1963

Agreement ; Stafford-

shire Motor Tyre Co. Ltd.

Agreement. LR 3 RP 404

s (2a) (1) (a)
(g)
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Name of Agreement

Type of Restrictioen

Gateway Used

Judeement as to Publie Interast

British Paper and Minimum prices. S () (1) () Contrary Apr. 29, 1963
Boerd Makers' Assoc-

iation Agreament.

IR L RP 1

British waste Paper Minimum and maximwm S (21) (1) (») Contrary Apr. 29, 1963

Association Agreement
LR 4 RP 29

prices; standard
descriptions.

s (6) (1) (v)

No restrictions within S (6)
(1) ef ict.

National Sulphuric Acid
Association Agreement.
1R 4 RP 169

Camuon prices,
Cammon conditions
of purchase

s () (1) (d)

Not Contrary July 12, 1963
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Chemists' Federation Agresment

s (21) (1) (a)
The paramount purpose of the restrictions was to restrict the sale

of proprietory medicines manufactured by members to retail chemists or
pharmacists, The Federation claimed the restrictions were reasonably
necessary to protect the publie from injury.

The restrictions were found by the court to be unnecessarily wide
in scope; many of the products could not possibly have resulted in injury
to the public even if vended without the benefit of prefessicnal advice,
If the risk of injury was greater than the court believed it to be, the
restrictions were likely to afford the public little protection.

S () (1) (b)
Specific and substantial henefita cloimed:-

(1) the restrictions afforded chemists the opportunity of giving beneficial
advice to the public as purchasers;
(2) in the absence of the agreement exaggerated claims were likely to be
made for some medicines; the restrictions enabled the standards comm-
ittee of the Federation the opportuiiity to preveant this;
(3) termmination of the agreement would forece many chemists in country
districts out of business, thereby denying to those residents benefits
of the National Health Service;
(4) retall chemists possess better facilities than other tradesmen for the
storage of medicines.

The court foundi:-
(1) that the general benafits of chemists' advice was negligible and had
been dealt with under Section (21) (1) (a).
(2) that the public received no substantial benefits from the work of the

standards committee., Other bodiss existed which satisfactorily controlled
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the advertisement of medicines without imposing restrictions on thelr
sale,

(3) that there was no satisfactory evidence as to the number of chemists
whan it would be in the public interest to preserve in business, The
Federation failed to 1lift this point from the realm of speculation.

(4) that there was nothing in this point.

The court declared the restrictions contrary to the public interest.

Yarn Spinners' Agreement

& (a) (1) (b)
Specific and substantial benefits claimed:-

(1) the acheme guarded against cut-throat competition which through its
long~run effects in reducing capacity was detrimental tc the public in-
terest, The capacity reduction would result in an excess of demand over
supply and consequent higher prices when demand returned to normal, In
the long run the public benefits frem: the steady supply and stable prices
which are assured by the minimum price scheme,
(2) the scheme encouraged researsh and plant modernigzation, thus benefitt-
ing the public in the form of cheaper or better goods.
(3) quality and service were better in the absence of price competition.
(4) the scheme prevented the establishment of monopoly or near-monopoly
conditions as in its absence many producers would be eliminated.
(5) price stability resulting fran the minimum price scheme was claimed
as a henefit.

The court foundt-
(1, the schewe retarded the elimination of excess capacity by maintaining

higher than campetitive prices which permitted less efficient enterprises
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to continue operations. The industry could and ocught to be made mmaller
and more campact.

(2) that the scheme did instill confidence and induce modernisation but
concluded that price and quality benefits to the public were uncertain
and unlikely to bes substantial.

(3) that competition in quality and service would be maintained in the
absence of the restrictions.

(4) that a reduction in capacity and industry size did not lead inevitably
to less competition.

(5) that any minimum price scheme contributes to price stability. Price
stablilisation was, in isolation, a benefit but here it had to be judged
against the alternative of a free market, In this case, the opportunity
for price reductions under conditions of free comvetition wae 2 greater
benefit than price stability.

S () (1) (e)
The Spinners claimed that removal of the restrictions would likely

have a sericus and persistent adversze effect on the general level of un-
amployment in the area in which a substantial part of the trade or in-
dustry was situated. This contention was accepted by the court necess-
itating the balancing process to came into operation.

The court cbsgerved thit yarn prices were higher under the scheme
than would be the case under free competition. Also, export business
was lost because spinners were unable to make price conceasions and
national resources, in the form of excess capacity, were wasted., Cn
balance the court found that the wastage of national resources outweighed
the avoidance of localized unemployment and the scheme was declared con-

trary to the public interest,
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Blanket Raaufacturers! Agrecment

5 (21) (1) (b)
Specific and substantial benefits claimed:-

(1) the agreement promoted confidence within the industry thus eneouraging
modernisation; this resulted in the long-run benefits of lower prices and
higher quality.
(2) the minimum substance requirement prevented debasement of quality.
(3) the terms of trade restrictions discouraged unreasonable consumer
demands which would cause incrsased costs and higher prices.

The court found that:-
(1) no detriment resulted from the minimum price scheme since virtually
no sales were made at that price. It was insufficient, however, to show
that a restriction was harmmless to succeed under S (21) (1) (b). Any
benefits which might result from promoting confidence within the industry
were unlikely tc be "specific and substantial.”
(2) the minimum substance restriction conferred specific and substantial
benefits on the public which outweighed any detriments which might result
from the restriction., The minimum substance restriction, however, could
continue in the absence of the price restrictions.
(3) the terms of trade were, on the whole, reasonable and fair but con-
ferred no specific and substantial benefits on the publiec.

S (a) (1) (s)
It was unnecessary to consider any restrictions under paragrsph (g),

i.e., as being reasonably necessary to support the main restrictions, as
the minimum price scheme was unable to qualify under "gateway" (b).
All the restrictions, with the exceptance of the minimum substance '

arrangement,, were declared contrary to the publie interest,
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Scottish Bakers' Agreement

S (24) (1) (b)
Specific and substantial benefits claimed:-

(1) price stability for standard bread.
(2) the sale of bread at the lowsst prices economically possible,
(3) svoidance of the danger of undue concentration and monopolistic contrel.
(4) bstter quality and service.
(5) higher volume of research and rate of technical progress.

The court found:-
(1) that the industry structure mede for natural stabllity of prices;
also price stability by itself wac nct 2 benefit,
(2) that it wae not proved thst reccmmended prices were lower than they
would be under free competition,
(3) that the risk of undue concentrztion was not reduced as the recoumended
price system was operated by the large producers.
(4) thet price competition does not necessarily reduce quality and service,
(5) the respondents conceded that the claim in respect of researeh could
not be substantiated., They then claimed that the restriction fostered
a degree of co-operation in the industry which resulted in substantial
benefits. This claim was both nebulous and speculative and there was no
reason why a lesser degree of co-operation should take plece in the absence

of the agreement.

S (a) (1) (&
As the restrictions did not qualify under S (21) (1) (b) it was un-

necessary for the court tc consider any restrictions which were clsimed

to be ancillary tc the central scheme,
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Watertube Boilermaxers' iAgreement

5 (21) (1) ()
Spegifie and substantial benefits claimed:-

(1) the agreement maintained capacity in the industry which would be
needed when the temporary recession ended.
(2) in the absence of the agreement, research expenditures would decrease
and
(3) quelity would deteriorate.
(4) that the agreemont tended to kesp sub-contracting among members.

The court found that:-
(1) bollermakers who wished to remain in business would preserve capacity.
(2) research would be maintained as the respondents were &)1 financially
well-placed.
(3) the argument on quality was invalid as expert advice was readily
available to purchasers.
(4) the tendency to keep sub~contracting among members was a detriment
to the publie,

5 (21) (1) (d)
The Association olaimed that the arrangements were negcessary to

protect themselvea against a preponderant buyer, the Central Electricity
Generating Reoard., The court agreed but disallowed the restricticn as
being too wide as it applied also to all other customers of the members,

5 (21) (1) (£)
The court upheld the Association's claim that removal of the

arrangenents would likely result in a reduction in the volume or earnings
of the export business which could be considered substantial. In the
balancing process the national benefit resulting from the maintenance

of exports was deemed to outweigh any detriments resulting from the
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agreement, The restrictions were declared not eontrary to the publie

interest.

Federation of Wholesale and Multiple Bakers' Agreement

s (24) (1) (b)
Specific and substantial benefits claimed:-

(1) removal of the maximum price recommendations would likely result in
price increases both by members and non-members.

The court foundi:-
(1) that since virtually no sales took place below the recommended max-
imum price, the agreement operated as a fixed price, Removal of the re-
strictions were unlikely to lead to higher prices; rather in an industry
where demand was declining and productive capacity was both efficient and
ample, free competition could be expected to lead to price reductions.

The restrictions were declared contrary to the public interest,

Federation of British Carpet Manufacturers' Agreement

S () (1) (v)
Specific and substantial benefits claimed:-

(1) public confidence in standard quality at proper and reasonable prices.
(2) price stability.
(3) cheap and efficient system of distribution.
(4) maintenance of promotional costs at a low level.

The court found that:-
(1) the genezal public was not aware of the existence or significance of
the quality standards, It was not believed that quality would be debased
in the absence of the agreement. The fixed prices were criticiszed as

arbitrary, not being based on any recognized costings system.
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(2) price stability was not in itself a benefit and it was unlikely
that undue instability would follow removal of the restrictions,

(3) the approved list of wholesalers deprived the public and retailers
of an adequate wholesale service; further removal of wholesalers' fixed
discounts would not necessarily result in higher prices.

(4) the joint advertising arrangements were not dependent on the other

restrictions and could continue in thelr absence.

s (a) (1) (£)
As the export trade had been steadily declining despite the re-

strictions, the court found that termination of the scheme was unlikely
to result in a substantial reduction in the export trade. The restric-
tions were declared contrary to the public interest,

Phenol Producers’ Agreement

s (a) (1) (v)
Specific and substantial benefits claimed:-

(1) the maintenance of adequate capacity and lower prices when demand
was high. The Association eontended that supply exceeded demand and
removal of the restrictions would cause a severe decrease in pricea.
This would divert resources away from the industry. When demand increased,
as expected, supplies would be short and the agreement would hold prices
below the free market level.

The eourt found that:-
(1) the fixed price was substantially above the competitive price, the
fixed price was arbitrary and not related to any costings formula. The
rigidity introduced by the scheme was also criticized as lower prices
might generate new demand in both foreign and dommestic markets,

The restrictions were declared contrary to the public interest.
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Black Bolt and Nut Associations' Agreement

s () (1) (v)
Specific and substantial benefits claimed:-

(1) the avoidance of the necessity for buyers to "go shopping"; "shopping"
would increase administrative costs,
(2) greater capital investment in the industry.
(3) the maintenance of high quality.
(4) the exchange of technical i{nformation and research.
(5) inter-trading maintained small manufacturers in business,

The court found thati:-
(1) the administrative savings resulting from not having to "ge shopping"
were specific and substantial and would be lost in th§ absence of the
agreement. This satisfied the requirements of S (21) (1) (b).
(2) it was doubtful that ecapital investment would decrease in the absence
of the agreement.
(3) it was unlikely that quality would decrease substantially in its
absence,
(4) it was unlikely that research and technical collaboration would be
significantly reduced in its absence.
(5) the advantages of inter-trading, aside from the benefits of not
having to "go shopping", were too vague and speculative to qualify as
specific.

5 () (1) (8)
The standard conditions of sale were found reasonably necessary

for the maintenance of the price scheme and their removal would result
in having to "go shopping".
In the balancing procedure, the court judged the benefits result-
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ing from not having to "go shopping" greater than the detriments of
higher prices resulting from the fixed price scheme. The price re-
strictions and standard conditions of sale were declared not contrary

to the public interest.

Doncaster and Retford Co-Operative Socleties Agreement

S (21) (1) (b)
Specific and substantial benefits claimed:-

(1) in the absence of the agreement uneconmmic competition would cause
lower trading profits and dividends, meaning a higher real price to
memberas.
(2) in the absence of the agreement unprofitable services to members in
boundary areas could not be maintained,

The court found thati-
(1) it was unlikely that such uneconomic competition would take place as
both Societies were members of the Co-operative Union which arbitrated
such boundary disputes.
(2) the impairment of services to marginal areas would not be significant
and lacked a factual basis.

The restrictions were declared contrary to the public interest,

Wholesale Confectioners' Alliance Agreement

S (24) (1) (b)
Specific and substantial benefits claimed:-

(1) in the absence of the agreement distribution costs would dbe higher
causing higher prices to customers in sparsely populated areas,

(2) without the scale of r§ulling prices matched against buying prices
manufacturers would be unable to make more than trivial inereases in

wholesale prices without increasing retail prices.
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(3) price lists made it unnecessary for small retailers to "go shopping"
and assured them of reasonable prices,
(4) the price lists stopped disputes between retailers and wholesalers
over the division of the difference between manufacturers' price and
retail price.

The eourt found that:-
(1) there was sufficient elasticity in the profits of manufacturers,
wholesalers and retailers to ensure the supply of confectionery at
ticketed prices in sparsely populated areas, Too many wholesalers .
existed and the system of distribution would be improved by the elim-
ination of inefficient ones,
(2) ticketed prices to consumers wouid increase only if wholesalers in-
creagsed their reselling prices to retallers by the same amount as the
manufacturers' increase plus a percentage profit upon the increase,
This was considered unlikely in a buyers'! market,
(3) mmall retailers were capable of camparing prices to find themselves
bargains, the benefit of not having to "go shopping" was not substantial
in this case,
(4) the avoidance of bargaining disputes between wholesalers and retail-
ers was pat a benefit as bargaining was likely to increase the profits

of one or the other,

Motor Vehicle Distribution Scheme Agreement

s (21) (1) (v)
Specific and substantial benefits claimed:-

(1 ) the restrictions ensured a nationwide distribution network of capable

dealers from whom the public could purchase cars of any make, whether or
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not the dealer held a franchise for the make chosen.

The ocourt found that:-
(1) the restrictions made it difficult to put a new car on the market
unless the maker cresated his own distribution network of franchised
dealers., The court was not catisfied that the "Big Five" manufacturers
would refuse to allow their franchised dealers to sell any make of car,
The evidence failed to satisfy the court that removal of the restrictions
would result in the denial of specific and substantial benefits to the
publie,

S (a) (1) (a)
The payment of a 5 percent commission to registered repairers on

the sale of a vehicle to a purchaser introduced by the repairer was sought
to be Jjustified as an inducement to repairers to meet the standards
necessary to qualify for registration. These standards were claimed teo
be reasonably necessary to protect the public against injury from in-
efficient repairs. The court was not satisfied that the restrictions
improved efficiency in repairs and the restrictions, having failed under
both {(a) and (b) were declared contrary to the public interest.

Associated Transformer Manufacturers' Agreement

S (a) (1) (b)
Specific and substantial benefite claimeds-

(1) removal of the restrictions would cause lower prices and profits re-
sulting in a reducticn in research expenditure which would retard tech-
nical advances.

(2) quality would deteriorate.

(3) collaboration on teehnical matters and costings would cease in the

absence of the agreement; such collaboration had resulted in lower costs,
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The court found that:-
(1) the evidence failed to show that in the absence of the agreement
research expenditures would decrease and
(2) quality deteriorate. Purchasers were well qualified to recognise
quality and keen competition would make it essential that it be main-
tained,
(5) the lack of collaboration likely to occur with the termination of the
scheme was not substantial as only limited collaboration took plase with
the agreement in operation., Idle capacity sxisted and lower prices were
likely in the absence of the restrictions.
s () (1) (d)

The Association claimed the restriction was necessary to secure
fair prices fraom a large buyer, the Central Electricity Cenerating Board,
The court was not satisfied that removal of the restriction would result
in other than fair terms. (Fair terms were those at which efficient
manufacturers could supply the goods at a reasonable profit),

S (a) (1) (r)
The Association also claimed that removal of the restristions would

result in lower prices, profits, research expenditures and qﬁality and
would thus have an adverse effect on exports, The court did not expect
research expenditures or quality to fall far enough to significantly
offect export earninés. The exchange of technical and cosmercial in-
formation which took place under the export agreement failed to impress
the court which was of the opinion that the level tendering which re-
sulted from the expor: agreement tended in itself to reduce export earn~
ings.

The restrictions, having failed under (b), (d) and (f) were declared
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contrary to the public interest.

Cement Workers' Federation Agreement

S (a) (1) (v)
Specific and substantiz]l benefits claimed:-

(1) prices throughout the country as a whole were lower-than-coapetitive.
(2) capacity was expanded in step with demand.

(3) capacity was efficiently used.

(4) transportation was efficiently used.

The court found that:-

(1) the industry was efficiently operated and enjoyed only a modest profit
margin; the public enjoyed and would likely continue to enjoy the specifie
and substaixtial benefit of lower prices resulting fram the restrictions,
(2) capacity had been expanded in proper relationship to demand,

(3) capacity was efficiently employed.

(4) the transport subsidy element in the price structure reduced the un-
sconomical use of transport.

In its balancing procedure the court found that the benefits of over-
all lower cement prices cutweighed the doubtful possibility of lower prices
which might occur uader free competition in delivery areas close to cement
works. The court did not pronounce on the general question whether or not
freight averaging schemes involving transport subsidies were detrimental
to the publie.

s () (1) (&)
The provisions for merchants' margins were found to be a necessary

ad junct to the price-fixing scheme while terms and conditions of sale
were also considered ancillary to the main restrictions, As such, they

successfully passed through (g).
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Aggregated rebates on purchases from Federation members during
the course of the year were held to have no economic justification and
creeted a privileged gclass of purchaser. They also discouraged buying
from non-Federation members and impeded entry to the industry. The
aggregated rebates were declared contrary to the publiec interest; the
main price-fixing agreement together with aneillary arrangements accepted
by the court under (g) were declared not contrary to the publiec interest.

Glass Bottle Manufacturers' Agreement

S (21) (1) (b)
Specific and substantial benefits claimed:-

(1) in the absence of the agreement prices would fluctuate sharply.
(2) quality would deteriorate in terms of low demand or severs price
ccampetition,
(3) in the absence of the agreement collaboration on research and de-
sign would end and with it the benefits of higher quality and lower prices.
(4) producstion for stock would be dissontinued in terms of low demand in
the absence of the agreement.
(5) large buyers could obtain unreasonably low prices while other buyers
would have to pay higher prices in its absence.
(6) prompt delivery on short notice would no longer be possible after |
discontinuance of the agreement.
(7) a monopolistic situation with aceempanying higher prices was likely
to develop in the absence of the agreement.,

The court feund that:-
(1) price uniformity was not a sufficient benefit to ocutweigh the loss

of a free market.
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(2) there would b= no deterioration in quality as large buyers would
insist on maintenanae of proper standards and msnufacturers conld 111-
afford to risk losing business by lowering quality.

(3) the loss in co-opsrative research and design, which might result
from the introduction of price competition would not be substantial.
(4) & (6) the industry custams of utilizing capacity for stock prod-
uction during seasonal low demand and advance ordering by customers

to ensure prompt delivery would not be appreciably changed.

(5) purchasers must be considered as a whole. There was no evidencs to
indicate that the increase in prices to smaller buyers excesded in the
aggregate the savings to larger buyers.

(7) even if the number of manufacturers was reduced by the introduction
of price competition, there was no necessity that prices would be higher
or that a monopolistic situation would develop.

All the restrictions were declared contrary to the publiec interest.

Linoleum Manufacturers' Association Agreement

s (a) (1) (v)
Specific and substantial benefits claimed:-

(1) the public was assured of high quality standards and a wider choice
of patterns.
(2) price stability ensured the maintenance of adequate stocks by whole-
salers and retailers.
(3) prices were lower when demand was high than they would be under
conditions of free competition.

The court found that:-
(1) price competition was unlikely to result in quality deterioration.
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It was also unlikely tc result in a sufficlent narrowing of consumer

choice to amount to the denial of a substantial benefit,

(2) price competition was unlikely to alter substantially the stock-

holding habits of wholessalers and retailers.

(3) the evidence in the past of prices being restrained by the agree-
ment in times of high demand was not strong. The demand for linoleur
was steady and there was nothing to suggest that in the present or in

the foreseeable future demand was likely to be high.

s () (1) (£)
The Association contended that removal of the restrictions would

result in termination of their Convention which was an arrangement
between the Export Group of the Association and the principal Con-
tinental linoleum manufacturers by which common selling prices and

terms for all markets outside the United Kingdom, the United States

and GCermany were observed, Termination of the Convention, it was claimed,
would lead to a2 substantial reduction in the volume and earnings of the
export business of members. It was further claimed that prices in
Commonwealth markets must be substantially the same as Home Prices. A
decline in Hcme Prices from a price war would result in lower prices in
Commonwealth markets and a reduction in export earnings,

The court felt that the Association sonsidered the Convention
arrangements to be of great importance and so would take sare not to
disrupt them. Continental manufacturers also regarded the Convention
as important; they would end it only if the price-fixing system could
no longer operate because of out-price exports. The court considered
it unlikely that price competition in the Home Market would lead to
substantial exports at cut prices. It believed that the Convention
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could operate in the absence of the minimm price restrioctions in the
Home Market and that the volume of earnings of the export business
could continue substantially unaffected.

It was unnecessary to consider the remaining restrictions under
(g) as the Association failed to make its case under (b) or (f). All
restrictions were declared contrary to the public interest,

Agreement Betwesn Newspaper Proprietors' Association,
Ltd., and National Federation of Retail Newsagents, Book-
sellers and Stationers

S (a) (1) (b)
Specific and substential benefits claimed:-

(1) the Association contended that in the absence of the agreement, the
Federation would likely be able to influence wholesalers to restrict
entry to the retail trade to fewer than were admitted under the agree-
ment. The result would be fewer ocutlets and reduced cireulation. 1If,
contrary to expectations, the number of cutlets increased in the absence
of the scheme, the expense and time of delivery would increase; higher
distribution costs would raise newspaper prices,
(2) the Federation contended that in the absence of the agreement, un-
restricted entry would increase the number of cutlets to such an extent
that delivery service would in scme areas become unprofitable and would
be discontinued by newsagents. The risk of unsold goods would also
cause newsagents to reduce stocks.

The court found thats-
(1) & (2) an increase in the number of outlets would subject news-
agents to the spur of greater competition. It remained unconcerned

that delivery service would deteriorate or that stocks would be reduced,
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The Association's first contention that entry would be further
restricted in the absence of the agreement was unsuccessful. If the
present scheme was unable to satisfy the public interest requirements,
sny agreement which was more restrictive wcould also fail to qualify
under Section 21,

All the restrictions were declared contrary to the public interest.

Permanent Magnet Assocliations' Agreement

s (a) (1) (v)
Specific and substantial benefits claimed:-

(1) 4in the absence of the agreement, the research and techniecal pooling
arrangenentes would be terminated denying to the public the benefits of
new and improved products and lower prices.

The court found that:-

(1) the research and technical pooling agreements had benefitted the
public in the manner claimed and prevented any member from using monopoly
power to obtain higher prices, Collaboration .iu this industry was found
of greater public benefit than individual competitive research., Co-
operative research enabled members to be campetitive with larger and
more powerful overseas campetitors., The contention that the research
and technieal pooling arrangements would not exist without the price
restrictions was aceepted by the éourt.

It was common ground that the publie ;onld not be denied any of
the benefits of past research if the price restrictions were terminated,
but further advances were considered likely in this industry in the
foreseeable future. In view of the Association's past record of passing

these benefits on to the public, they would be likely to enjoy specifiec
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and substantial benefits of the same nature in the future as they had

in the past. The agreements thus qualified under paragraph (b).

$ () (1) (£)
The Association claimed that termination of the agreement would

cause a substantial reduction in export earnings as efficiency and com-
petitive ability would be reduced. The court considered it likely that
in the long-run exports would be adversely effected, but information
was insufficient to find that the effects would amount to a substantial
reduction in export earnings.

s (1) (1) (s)
The agresment to withhold new magnetic materials from the market

sub ject to agreed terms and conditions and arrangements for price diff-
erentials were not considered by the court to be essential to the main-
tenance of the minimum price-fixing scheme and were declared contrary
to the publie interest.

In its balancing procedurs, the court noted that prices and profits
were not unreasonable and considered the industry efficiently run. The
minimum price restrictions and the teshnical pooling arrengsments were

declared not contrary to the public interest,

Standard Metal Window Group Agreement

s (&) (1) (b)
Specitic and substantial benefits claimed:-

(1) lower prices for standard metal windows.
(2) better quality and service.
(3) a wider choice of supplies.
The court found that:-
(2) & (3) the benefites of better quality and service and a wider choice

of suppliers were not established and the case would stand or fall by
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reference to lower prices.

(1) strong competition existed in the industry and tended to keep prices
down, The eollaboration on the exchange of costs and technical inform-
ation between members of tne Group had resuited in significant cost
reductions, greater than would likely have occurred under free com-
petition. Lower costs enabled members to compete more effectively

and resulted in lower prices.

The court found that termination of the price-fixing restrictions
would end the exchange of costs and "know-how" amongst members and con-
cluded that competition would be lessened, thereby denying the publie
the benefit of lower costs,

In the balancing procedure, the benefits of lower prices were
Judged to cutweigh any detriments arising from the egreement and the

restrictions were declared not contrary to the public interest.

Net Book Agreement

s () (1) (v)
Specific and substantial benefits claimed:-

(1) in the absence of the agreement thers would be fewer stoekholding
booksellers and service would be restricted.
(2) prices overall would be higher in its absence and
(3) there would be fewer and less varied titles published,

The court found that:-
(1) it was unlikely, if the publishers ceased retail price maintenance,
that any great proportion of titles would be used as loss-leaders or
s0ld at prices giving the seller less than the normal margin, But,

because of the risk of not knowing which types of books would be used
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in thie manner, booksellers wonld redice stoocks despite the fact that
this would further hurt book sales.

Specialist library suppliers (who generally have lower overhead
expenses than bookshops) could, in the absence of the agreement, econ-
omically quote lower prices for library requirements than bookshops,
The average stockholding boockshop transacted 12.5 percent of its trade
with public libraries. The court goncluded that the combined effects
of price-cutting competition and the loss or reduction of library
business would drive many stockholding book sellers out of business.

The likely decrease in the number of stoekholding booksellers
and the provision of a more restricted service were considered to be
the denail of a specific and substantial benefit to the publie.

(2) fewer booksellers holding reduced stocks under the circumstances
outlined sbove would likely lead to smaller printing orders and higher
production costs. Higher prices would result in fewer sales and still
sualler printing orders.

In order to secure attractive business opportunities, remaining
booksellers would press for larger discount margins. This would raise
the publisher's marked retall price of most titles. The avoldance of
higher overall pricei was considered to be a specific and substantial
benefit.

(3) the reduction in the number of booksellers and the contraetion in
sales due to higher prices would deter the publishing of marginal works.
The effects of fewer titles being published would be more strongly felt
in the higher reaches of literature and scholarship. This was con-

sidered the denial of a specific and substantial benefit.
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£ (21) (1) ()
The court was not satisfied that removal of the restrictions and

the expected higher prices would substantially effest the ability of
United Kingdem publishers to compete in overseas markets,

In its balaneing procedure, the court noted that the publishing
trade was very competitive and provided an incentive to keep costs down;
profits were also modest, The overall benefits resulting frem the agree-
ment were Judged to outweigh its detriments and it was declared not
contrary to the public interest.

Agreement of the Birmingham Association of
Building Trade Employers

s () (1) (v) |
Specific and substantial benefits claimed:-

(1) the recommendations or rules relating to ten standard forms of con-
ditions, mainly of building contracts, benefitted the public as bmilding
owners becausg they were fair and well known to builders. This kept
tender prices down as builders who tendered under unfamiliar conditions
were apt to raise their tenders to cover unknown contractual contin-
gencies., The use of well-known forms saved time and money by lessening
the likelihood of disputes whieh would otherwise arise,

(2) the Naticnal Quantities Rule (which forbade members in certain cases
to tendsr in competition for contracts exceeding at the date of re-
ference 4,000 and from May 2, 1962, 8,000 in value, unless Bills of
Quantities were provided), provided the bulilder with an acecurate com-
putation of the work involved, This was o§Mucivo to lower tenders

as the bullder did not have tc add to his price to protect himself from

unaertainties,
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puilders wouid have %o provide their own bills of quantities if
they were not inciuded. This would increase overheads and ‘rain builde
ing prices.
(3) the Federation dia not attempt to Justify a rule forbidding the sub-
uission of priced schedules with tenders without the prior consent of
the Federation. It denied that the rule gave rise to any relevant
resirictions under Section C of the Act,
(4) the Federation did not attempt to justify its recommendations to
nexbers relating to tendering in competition in respect of daywork
arising under building contracts and for daywork charges on bullding
work of a Jobbing or maintenance charsoter. |

Changes were made in these rocmndnf.ions during the proceed-
ings. The Federation then contended that in their revised form the
recanmendations did not fall within Section C of the Act, The revised
recommendation was to the effect that the National Schedules (which had
been the subject of the earlier nomendat.ion) be used in the absence
of any agreement between builder and client as to daywork charges for
general building work. Members were free, however, to quote such rates
as they thought fit if invited to quote, If, contrary to the Federation's
belisf, the restrictions came within the jurisdiction of the Act, they
were to be defended under Section (21) (1) (b).

The court found that:-
(1) neither the usefulness nor the use of the standard forms depended
upon the restrictions. Standard forms were not needed to ensure build-
ing owners of a sultable contract - building owners such as government

departments and local authorities had their own expert advisory staffs
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and mosi private owners relied on the advice of their architeots. The
public was not denied any benefits by removal of the restrictions.
(2) the restrictions arising from the National Quantities Rule were
contrary to the public interest. In most cases, where Bills of
wuantities were appropriate, they would still be provided in the ab-
sence of the Rule.
(3) this rule gave rise to restrictions within Section (6) (1) (e) of
the act, In the absence of any attempt to justify it, the rule was
contrary to the public interest.
(4) the revised recomendation did not give rise to any restrictions
within Section 6 of the Act. If the rescommendations were found by a
court of appeal to come within the Act, the restrictions, arising
therefran,would be declared contrary to the public interest.
Recommendations relating teo (1), (2) and (3) were declared con~

trary to the publie interest,

Jute Goods Agreement

S (24) (1) (e) -
The respondents claimed that removal of the restrictions would

have a serious and persistent adverse effect on the general level of

employment in the Dundee area, whiech was the centre of the jute yarn-

spinning, eloth-weaving, and bag~sewing industries in the United Kingdom,
The court declared the agreement contrary to the public interest.

The industry had long been protected from severe foreign competition

by the Board of Trade operating through the Jute Control. The res-

ondents claimed that this method of protection would be ineffective

in the absence of their agreement.
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The Jute Control imported Indian and Pakistani jute goods,
most of which comprised only a small part of Dundee production, Thore
was, thus, only a small area in which the Jute Control and the res-
pondents were engaged in competition. Dundee cloth was sold "ex
works Dundee® while the Jute Control's price included delivery. The
price differential amounted to only 3 percent of the selling price;
the court considered this unlikely to affect the level of activity in
the industry.

The respondents also claimed that in the absence of their price-
fixing agreement, there would be no prices to which the Jute Control
could equate import prices. Then, if any Dundee producer were to under-
sell the Control, the Control would lower its prices and with it the
level of protection afforded. The court also rejected this claim.

In the first instance it held that the Control could determine fair
prices by having regard to the costs of efficient Dundee products.
Secondly, the court considered it unreasonable to infer that isolated
or impermanent cases of underselling would result in the level of
protection afforded the industry being lowered. Such action would be
related to more permanent considerations.

All the restrictions were declared contrary to the public interest.

Tyre Trade Reglister Agreement
Staffordshire Motor Tyre Co. Ltd's. Agreement

5 (21) (1) ()
The restrictions were claimed to be rezsonably necessary to protect

the public against road accidents, If tyres were wrongly or badly fitted,
a serious accident was likely to ocour. In the absence of the agree-

ment, unqualified persons could enter the business thereby endangering
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the public safety., It was also claimed that the Register provided a
valuadle channel for the dissemination of technical information amongst
menbers,

It wes not estatlished to the court!s satisfaction that faulty
fitting wes a more common cause of tyre fallure than poor maintenance
by users, The market was highly competitive ensuring free and adequate
fitting services to the public in the absence of the agreement. The
court considered it unlikely thet the nublic safety would be endangered
by the termination of the restrictions.

The dissemination of technical information amongst members had
been negiigible in the past, At any rate the Register was unnecessary
as a means of communication as tyre manufacturers would find it in
their own interests to see that such information was made avallable to
the trade,

All the restrictions were declared contrary to the public interest.

British Paper and Board Makers! Association Agreement

5 (21) (1) (b)
Specific and substantial benefits claimed:-

(1) the minimum price guaranteed to loeal authorities who supplied baled
mixed waste paper resulted in a lower price to the public as purchasers
of those types of paper and board in which the waste paper was an in-
gredient,

The Association's reasoning was that in the absence of the agree-
ment, locel authorities would abandon waste paper salvage in periods
of surplus supply as the operation would become uneconamic, hen demand
increased, the local authorities would be umwilling to incur eapital

expenditures on an enterprise which they regarded as hagardous. Mille
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yould then be foreed to use more sxpensive substitutes, The higher
manufacturing costs would then cause higher prices for the end produets.
The eourt found that:-

(1) the Association failed to show that abandonment of the asreement
would likely lead to a substantial reduction in the gquantity of waste
paper supplied by local authorities, The court did not consider it
necessary to examine other arguments as the Association had failed to
establish this essential element in its case., The restriction was de-

clared contrary to the public interest,

British Waste Paper Assoclations! Agreement

The price restrictions were zbandoned following reference of the
agreement to the court, Neither Association sought to justify these re-
strictions under Section (21) (1) (b) and they were declared contrary
to the public interest,

The Registrar contended that restrictions were alsoc aceepted in
relation to the descriptions of waste paper, The court, however, found
that they were not restrictions within Seetion (6) (1) of the Act.

The Association had contended that if the restrictions had come within
the Act, they would have been justified undo? Section (21) (1) (b).

5 () (1) (p)
Speeific and substantisl benefits claimed:-

(1) the public, as purchasers and users of paper and board containing
waste paper,benefitted from lower prices which would no longer exist
if the restrictions were removed, The agreement kept manufacturing
costs and prices down,

The court found that:-

(1) if the restrictions had come within Section C of the Act they would

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



113

have teen declared cotrnry to the public interest, There was some
evidence indicatine that manufacturing costs would rise in the absence
of the agreerent, but the extent ves unknown. FEvidence of any sub-
stantinl nrice increase waz lacking and it was not shown to the court's
zatisfaction how many mills would be forced out of business due to fewer

sales at higher orices.

National Sulphuric Acid Association Agreement
S (21) (1) (a)

The respondents sought to Justify the restrictions as reasonably
nacessary to enable sulphuric acid manufacturers in the United Kingdom
to negotiate fair terms for the acqulisition of sulphur from a persen
not party to the agreement who controls a preponderant part of the trade
or business of supplylng sulphur. The supplier in question was an
Arierican corporatlon which supoplied the whole of the United States
exports.

The court found that the foreign corporation did control and would
likely continue to control & preponderant part of the supply. This
supplier had previously exercised its commercial power to try to obtain
more favourable terms thon it would command in the absence of this power.
If another attempt were to be made in the future it would be more likely
to succeed in the sbsence of a common buying agreement among United
Kingdon manufzcturers,

Restrictions on the acquisition of sulphur fram outside the Sulphur
Pool were considered justifiable by the court. Without these restric-
ticns administrative difficulties were likely to arise and the probab-
ility of suspicicn between members would likely lead to the weakening

or disintegration of the Pool.
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S (a) (1) (r)
destrictions on the resale of sulphur to anyone outside the Pool

were accepted by the court as reasonably necessary for purposes conn-
scted willi the maintenance of the main restrictions.

In its balancing procedure, the court observed that prices had
been fixed with reasonable regard to costs and was assured that prices
would continue to be fixed in that manner in the future.

The restrictions were declared not contrary to the public

interest,
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