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ABSTRACT

‘ Governmentality writers have been attentive to shifts in strategies and regimes
in many spheres of society, including corrections facilities. As it has been already
suggested, regimes often are not displaced by another, but rather they are involved in
a relation of ‘piling-up’; where new regimes take up strategies and/or technologies of
other regimes, creating new ways of thinking about and acting on problems. This
paper focuses on the Windsor Jail, and the ways in which offenders are thought about
and acted upon. Documents and semi-structured interviews with correctional officers
were analyzed to locate rationales, strategies and technologies that are indicative of
penal regimes. The findings suggest a marked change in the problematization of
remanded inmates. This change is indicative of the emergence of a neo-sovereign
regime on the boundary of management of risk and management of ‘bare life’.
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CHAPTER ONE
INTRODUCTION

This study follows a governmentality perspectiife to examine how penal regimes
operate in the Windsor Jail. Penal regimes refer to the ways in which rationales, strategies
and technologies to manage offenders are developed and deployed (See Dean 1999).
Penal regime in this paper is understood as the assemblage of rationales, technologies and
subjects in a particular way in order to achieve particular ends. Therefore, penal regimes
differ in how technologies are used to form subjects through different rationales
(O’Malley’ 1999; Pratt 1995). Penal regimes are characterized as ideal types for the
purpose of differentiating the°m from one another for analytic purposes.

As O’Malley (1999) reports most jurisdictions havé several penél regimes
coexisting in some combiﬁatidn. These combinations reflect different problematizations
of offenders. Examination of these problematizations will 1) enable the determination of
the nature of governing regime(s) in operation; 2) permit the assessment of the existence
of interrelations among différent penal regimes; and 3) locate the méchanisms allowing
the coexistence of multiple regimes.

Each of these regimes includes different rationales ‘(posing problems) and
technologies (solving problems). Traditionally, one penal regime was viewed as
dominént during any given time period (i.e. sovereign, crime fighter, deterrence,
discipline, risk). However, recent research shows that custodial institutions have been
characterized by bthe coexistence of penal regimes (Hannah-Moffat 2005; Kellough &

Wortley 2002; Miller 2001; Conover 2001; OMalley 1999; Lynch 1998). This



coexistence creates what O’Malley (1999) calls “volatile and contradictory”
circumstances.

My MA thesis provides an analytical examination of how penal regimes in one
carceral context are involved in a relation which O’Connor, Lippert, Spencer and Smylie
(2008) and Valverde (1998: 177) refer to as the ‘piling-up’ of the rationales of
governance. In such a system, regimes interact with one another more or less coherently
depending on contextual variables, such as specific initiatives or particular aims. For
example, one carceral context might focus on substance rehabilitation, whefe drug
screening might be used, in part, to determine what types of programs offenders would
benefit from fhe most (I.e.: alcoholics anonymous, narcotics anonymous, life skills, anger
management). In this case the rationale is that individuals are treatable, and the programs
caﬁ provide beneficial results. In another carceral context, individuals might be tested for
drugs in order to determiné their compliance with parole conditions. The rationale is that
parolees may engagé in substance abuse contrary to their parole conditions. The
technology in both scenarios is drug screening, but its application differs in the particular
aims with relation to the rationales.

Canadian prévincial jails have been studied considerably less than federal prisons
even though they seem to perform the same task of keeping society safe from offenders.
Research on federal institﬁtions has stildied to changes in penal regiines. There has been
much less research on I;rovincial jails. A number of studies have examined inmate
management in fede;al jurisdictions (Grantv & Luciani 1998; Cormier 1997; Motiuk &
Porporino 1989). HoWever, kdespite .its broader implications for public policy, a

discussion of the provincial jail context is lacking.



In Canada, inmates in federal jurisdictions have a different'proﬁ'le than inmates in
provincial jurisdictions. Inmates serving two years or more are housed in federal
institutions (penitentiaries), whereas inmates with two years less a day are housed in

| provincial jails (Hannah-Moffat and Shaw 2000: 17-18). The median sentence in federal

custody is 915 days, whereas provincial inmates serve 30 day_S (Ontario). Most federal
inmates are serving time for indictable offences (crimes against the person), whereas
provincially housed offenders are more likely to be serving time for summary crimes
(drug and property crimes) (Statistics Canada 2006). These notable differences are
indicative of the need to specifically examine provincial penal regimes and management
strategies instead of attempting to extrapolate from research on fedefal prisons. This
study identiﬁes and analyzes such management stratAegies ‘by specifically focusing on the
Windsor Jail. |

This thesis is informed by research which suggests that not all correctional
policies are taken up by correctional practitioners. The professional knowledge that is
formed by those engaged on the practical levels may not be in line with the managerial
expectation to manage individuals based on policy guidelines (Ericson 2007; Lieblin_g
2000; Lynch 1998; Bayens, Manske‘and Smykla 1998; Feeley & Simon 1992; Bayley
and Bittner 1984; May 1981). ‘

Liebling’s (2000) research within a maximum security prison points out that there
is a gap between the official and the practical. A key factor that contributes to this gap is
the abandonment of the ‘social’ in the official accoﬁnts (Liebling 2000: 349). According
to Dilulio (as cited in Liebling 2000: 349), prisons do not need to be run considering

social elements, but rather they are governed “around” them. The 'social' refers mainly to



the traditional building blocks of the craft of corrections officer: trust, authority,
communication, relationships and respect. Liebling's (2000) research shows that it is
precisely the social which enables the life of the priSon to. continue without problems.
There is a notable difference in the desired “manageralist practices ... [emphasizing]
process, compliance, audit and future perfornrance, and the sociological realities of prison
life and work which are characterized by tradition, experience short-time horizons and
daily survival” (Liebling 2000: 349). Lynch (1998: 861) reports on another realm of the
criminal justice system where parole agents do not always practice their jobs in the ways
expected by the administrative officials.

Lynch (1998) found thart parole agents under a risk regime (or new penology)
continue to see themsefves as crime fighters - and not as “waste managers”-, as it would |
be expected. Under the risk regime, parole officers would Be expected to categorize
offenders and monitor their activities, with decreased emphasis on actual front line law
enforcement. As Lynch (1998: 855) states “[parole officers] longed for hands-on,
- “proactive” crime-fighting role reminiscent of times gone by. And they have adopted a
perspective that fits more with that role than the paper-pusning bureaucrat implied by the
new penology mcdel”. Under the welfare model, or disciplinary regime, parole agents
actively participated in crirne-ﬁghting, as front line law enforcement. workers. This
position was supposed to change as the new model of risk assessment and targeted
management was introduced under the new penology.

Although Hannah-Moffat and Maurutto (2003) describe issues related to youth
justice, their concerns and issues are not specific only to cerrectional staff dealing with

young offenders. Hannah-Moffat and Maurutto (2003) argue that professional judgement



is an important element in decision-making within the craft when using risk assessment
tools, although sdme limitations do exist in terms of accountability: “Correctional staff
can face serious repercussions if they adjust a risk level and [an offender] subsequently
commits a serious offence.” (Hannah-Moffat and Maurutto 2003: 21). Hence thgre is the
need to examine the craft of ‘punishment professionals’ in addition to the rationales and
technologies of the criminal justice system.

History of the Windsor Jail

Itis necéssary to examine the history of the Windsor Jail in order to understand its
current place in the provincial correctional systém. There afe several 'iristitutions in
Ontario similar to the Wihdsof Jail that articulate and act on similar problems. In recent
decades there has been a move to close or reconstruct these institutions, which indicates
that they continue to be subjecféd to processes of problematization.

Built in 1925 and 6rigina11y called Essex County Jail, the jail was designed to
house 101 inmates. The province of Ontario took over its operation in 1968, and the
institution was renamed Windsor Jail. During the 1980’s, new construction and the move
of administfative offices expanded the number of cells to accommodate 113 inmates. In
1983, modern security devices were installed, including electronic doors, locks, and
alarms. A gymnasium was added in 1985, along with space\f(b)r young offenders. The
. institution housed youth ;mtil lthe Young Offenders Act was replaced by the Youth
Criminal Justice Act in 2002. In 1990, as a result of increased démand for capacity, some
areas were double bunked, achieving a 132 person capacity. This was followed by the
changes in 1992-93 that increased capacity to 147 with the addition of a female section

and isolation cells. At present it is a 140 bed facility.



According to the official jail website, the jail serves as the point of entry into the
institutional system (Ministry of Community Safety and Correctional Services 2008¢). It
holds offenders on remand (awaiting trial, sentencing or other proceedings), offenders
sentenced to short terms (approximately 60 days or less), and offenders awaiting transfer
to a federal or provincial correctional facility. As all jails, this is a maximum security
institution because it houses a mixed population of remanded and sentenced individuals
b(Ministry of Cvommunity Safety and Correctional Services 2008a). Security classification
is mandated by the Ministry of Community Safety and Correctional Services for
sentenced inmates in order to ensure correct placement of an inmate according to
prograinming and custodial needs, social and personal adjustment, and the safety of the
institution. The security classiiication of inmates sentenced for 30 days or less is optional,
and inmates on remand do not receive such classification (Ministry of Community Safety

and Correctional Services! 2008b).



CHAPTER TWO
THEORETICAL FRAMEWORK

The concepts, context, the questions asked, the relationships described and the
vocabulary used are determined by the theoretical orientation taken up in any research.
My goal was to formulate research questions that seek answers to how provincial
offenders are programmed, assessed and managed. To arrive at answers, a
. governmentality approach was adapted.

Problematization is at the root of 'Fhis branch of analytic thinking. First, Foucault
(1991a) posed questions <on the problematization of government. What is government?
According to the discussion by Foucault (1991a) and others (Dean 1999; Hunt and
Wickham 1994; Rose and Miller 1992), government is more than just a political unit
which is associated with a state. It is an entity that regulates the conduct of individuals
and thingé and the “conduct of conduct” (Dean 1999: 10). This implies a system of agents
and institutions that govém how one condl_lcts oneself in a normative and evaluative
environment (Dean 1999: 11). The governing of conduct is achieved through
technologies of governance, which are in turn based on rationales. Technologies and
rationales pfesuppose one another — but they do not Vd»etermi’ne one another. Their
- complex relationship is at the root of Foucauit’s analysis of government. Through his

analyses, he describes a symbiotic, but often contradictory relationship of key ‘players’.
Theré isa plurality to be noted in the ways in which the conduct of individuals is
~governed. As Foucault describes, discourses are in a state of coexistence, some gaining

advantage, some receding at any given time (Gordon 1991: 54-56). What is of interest is



the context in which one discourse becomes dominant, and the dynamics and felations
that contribute to this dominance. :

The problematic of government is aimed at making things more manageable and
efficient, developing technologies based upon expert knowledge, which are then
formulated as rationales (Dean 1999). These rationales seek to better the workings of that
which is to be governed. In order for such a goal to be reached, spéciﬁc knowledges have
to be employed; this is where Foucault (1995) places the émergence of social sciences.
According to Ros‘e and Miller (1992: 175) and Foucault (1995), knowledge is crucial in |
the working of government in the formation of its objects.

The various forms that the power-knowledge relationship takes create subjects
that are reinforced and maintained by that relationship. This was the way “methods of
punishment, supervision and constraint™ gave way to the rise of the discipline of the soul.
It was formed as a sum of the effects of a particular power-knowledge relationship and
was at the heart of disciplinary power (Foucault 1995:> 29). Experts who possess
knowledge in a particular area are intimately involved with governmental strategies
(Rose and Miller 1992: 175). Knowledge also informs rationales that are employed in
governmental strategies. Foucault (1995: 27) talks about knowledge as an integral part of
power, arguing that power and knowledge imply one another. The power-knowledge
relationship, in this sense, presupposes an understanding of power as not absolute but
contingent on its relationship to knowledge. Analysis of power, therefore, has to be based
on the knowiedge, and the permutations of relationships, whether as resistance or
obedience. There are multiple loci of power that play on various mfcro levels and are

“occupied by different actors with various power-knowledge relations.



Foucault’s (1980: 99) rejection of autonomous power at the macro level allows an
examination of how correctional officers at the present take part in the power-knowledge
relation that characterizes operations at the Windsor Jail. Their actions are not a direct
reflection of the power of fthe state. Rather as Foucault (1980: 99-101) points out, they are
mechanisms of power that need to be analyzed to undefstand how their political utility
turns them into ;;art of the social reality.

Power, then, has to be regardedy as contingent on particular relations and
permutations‘ of knowledge, position, networks or other variables. The main focus needs
to be on how governing is thought about “with the different mentalities of government”
(Dean 1999: 16). Governmentality is not interested in 'ghe ideology of a regime; rather it
seeks how “thought operates within ... regimes of practices” (Dean 1999: 18) through
exploring the programmes, strategies and techniques for the conduct of conduct (Rose
2000: 322). This is done through an analysis of rationales and technologies of governing
the conduct of individuals.

Rationales refer to the processes and understandings through which problems are
named and thus created. Or as Carrabine (2000: 314) summarizes, “the rationality of
government refers to a system of thinking about the practice of government, for instance
who can govern, what is governing, and who is governed.” As an example, Hacking
(1991) provides a detailed account of the process of naming and performing diagnostics
of certain trauma that were found on radiographs of children's bones. Before such

“technological advancements were available in medicine, healed fractures were not
visible. Although there was discipline in the homé, there was no acknowledgement of

~ physical abuse. Only after new technology and new knowledge was available did the



notion of “child abuse” surface. Thé already existing behaviour 6f discipline in the home
became scrutinized and monitored by the new technology. There was quick ‘governing’
action taken by creating institutions that became responsible for policing abusive
behaviour of children. A new rationale emerged that created a new subject via the
technology of the radiograph. Such rationales are influenced not by ideology, but rather a
set of “successive displacements” (Foucault 1991a: 55), which result in a constant chahge
(Gordon 1991: 22).

Governmental technologies also need to be analyzed (Rose and Miller 1992: 175).
Technologies are responses to probl\ems, such as specific programmes, calculations,
techniques or procedures (ibid). These are systems designed to react to a problem with a
specific aim, and are closely related to the rationality creating the problem in the first
place. Through techniques “authorities seek fo embody and give effect to governmental
ambitions” (Carrabine 2000: 315). For example, in response to the problem of child
abuse, new reporting systems and laws were deployed in every U.S. state within a very
short period (Hacking 1991: 273). Also, Ericson (2007: 375) reports the development of
new definitions of crimesv and offences that allow for particular responses by the police.
These new definitions are descrfptive technologies to act on a particular event or
phenomenon that has been problematized.

However, as Ericson (2007: 372) points out, the law serves as both a constitutive
force in defining the problem and as a technology to act upon the problem. This
description of law in a sense is similar in logic to how Agamben (1995: 15) describes The
Paradox of Sovereignty, where the sovereign is both inside and outsi}de the law. The

paradox then can be posed as “I, the sovereign, who am outside the law, declare that there

10



is nothing outside the law” (Agamben 1995: 15). The duality of the law in this context,
presents the possibility that police receive unprecedented powers “to ensure that security
trumps justice” (Ericson 2007: 395). The way in which new rules are coupléd with new
technologies presents a situgtion‘where police becomes the watcher and the watched at
the same time, similarly to how» law is both a constituting and a constitutive element.

Once a particular ¢onduct is problematized, technologies are created and deployed
with the specific aim to act on those problems. As rationalizations change due to the
problematization processes, new subjects emerge and are acted upon with various
technologies of governance. According to Foucault (1991a), technologies of governance
have been formulated from the 18" century to the present, ‘and included different forms of
governing. The changes in germénce are not viewed as a linear historical development;
rather, the techniques of government have déveloped according to specific constellation
of factors, such as power, knowledge, politics, and economies. In other words, it is
possible that penal regimés are competing with one another or they are involved in a
relation of ‘piling-up’ of the rationales of gerrnance (O’Connor et al. 2008; Valverde
1998: 177). Technologies associated with past rationalities may also be reused by new
regimes, however they are deployed to achieve new “governance effects” (Valverde
2003: 237).

Following this approach, the research aims at locating rationales of governing,
how problems are formulated and how technologies are deployed to act on problems;
focus;ing on how knowledge and relations are redefined based on how they are deployed |

with specific aims. As Garland (1997: 174) points out, the governmentality literature

1



provides a framework for criminologists to locate the rationales and techniques of
controlling and problematizing crime and criminality at the present.

Neo-liberalism as a governing regime emerged as a response to the
problematizgtion of the welfare state (Dean 1999, Rose and Miller 1992). The rationales
and technologies of the welfare state, which focussed on the financial and social security
of the population through making the state responsible, were thought to be unstable and
expensive. Through innovative technologies, the neo-liberal apparatus moved towards
making the individual responsible, removing the state’s influence on fiscal matters and
establishing a market run economy (Rose and Miller 1992).

There is indication from several authors that rationales are not in succession
temporally but rather they coexist in a form that transforms previous rationales and
applies them in a modified way (Valverde 1998, O’Malley 2002, Rose, O’Malley and
Valverde 2006, O’Connor et al. 2008). Even though neo-liberalism is portrayed as the
dominant governing regime in much of the western world, Rose (2000) and O’Malley
(2002) point out that governing regimes employ a hybri‘db form. O’Malley (2002) reported
that both neo-liberal and neo-conservative réiionales and practices coexist in a governing
regime and the actual application of such practices is indicative of historical

transformation as opposed to simple succession:

In a conservative political rationality a strong and even intrusive state is required
to enforce the moral unity that is vital to social harmony, national strength and
character. Duty, obedience and self-denial figure prominently. Freedom of choice,
market commodification and generalized innovative individualism appear as
sometimes valuable but always suspect forces, with the capacity to erode the
authority of the moral order and to threaten the discipline essential to the
conservative sense of social unity and purpose. (...) While tensions always exist
between its conservative and neo-liberal elements, it is held together by
agreement on broad principles, notably a preference for markets and a particular
take on ‘freedom of the individual’. But perhaps most especially, they are linked

12



together by a shared opposition to the welfare state, imagined as generative of

dependency, sapping of initiative and enterprise and economically dralmng
(O’Malley, 2002: 216).

The interaction of several governing rationales results in governance strategies that are
neither neo-liberal nor neo-conservative in a political sense. Their appearance is in a form
of constant development, succession and recession. A theoretical approach that takes
such fluidity into account will not be reductionist attributing governance to one or the
other governing rationales, but rather it opens up ways to describe and analyze hovy

decisions create and are a result of multiple rationales and strategies.
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CHAPTER THREE
LITERATURE REVIEW

Punishing ‘the criminal’ has a near 3000-year history with abundant techniques and
approaches (Peters 1995). The range of punishment techniques spreads from exiling the
unwanted individuals, through public shaming or execution to today’s incarceration in
prisons. In the following, several penal fegimes will be examined in an attempt to reVeal
the differences among them in order to discover their reassembly in a contemporary
context. There are several descriptions of penal regimes as governing regimes based on
differing ' criteria. For example, O’Malley (1999) distinguishes six regimes, with
acknowledging that there can be more, according to how one describes them. There are
five regimes that can be differentiated based on classification of rationales, technologies
and subject composition (Table 1), which by no means is the only way one could
understand penal regimes. In this analysis, similarities and differences are teased out,
without an attempt to give a fully comprehensive review.
Sovereign Regime

The sovereign regime is characterized by the sovereign’s ultimate power over life
and death. The subject of punishment is the ‘felon’ who is viewed as enemy of the
sovereign. Under sovereign rule, the bodies of criminals are punished with the technology
of the public execution through painful torture (Foucault 1995), which is a calculated
event not a form of uncontrolled rage (Foucault 1995: 33). MOI‘CO\"CI‘, it is not just the

killing that is emphasized, but rather that the encounter with the sovereign marks the .

body for life.

14



Agax}nben‘ (1995) in his -book, Homo Sacér: Sovereign Power and Bare Life,
presents a revised version of sovereignty. Although, “[t]he figure of the sovereign has
been relegated to a repertoire of archai_c. images” (Hussain and Ptacek 2000: 4\98),
Agamben (1995) places the so{/ereign in- relation fo | the state of exception in
contemporary political contexts. As Hussain and Ptacek (2000: 501) explain, “the
capacity to decide on the exception ... is an essential and definitional feature of sovereign
power”. This stafe of exception is where homo sacer appears in contemporary society. It
is “life that cannot be sacrificed yet may be killed” (Agamben 1995: 82), in an
environment where law is suspended and a state of exception is in effect.

Ag.amben’s (1995) notion of sovereignty and the concept of ‘bare life’ can
provide a significant addition to this research. Agamben (1995: 4) talks about a specific
environment where the “opposition founded modern politics (right/left, private/public,
absolutism/democracy, etc.) ... [is] entering today into a real zone of indistincfion”. This
means that in the state of exception,'thev suspension of law defines what is outside thé
law, thereby proving the existence of the law. This is what Agamben (1995) calls‘
inclusive exclusion in the crgation of the subject homo sacer. This individual exists in
‘bare life’ in the camp, which is to Agamben (1995: 11) “the fundamental biopolitical
paradigm of the West.” In a camp, law is not completely suspended, but it is in a state of
obscurity, where fact and law are confused, maintaining the possibility of ahy event. In
this camp, “the zone of indistinction, anything is possiblé and powér confronts nothing
but pure life, without any mediation” (Agamben 1995: 171).

Rose (2001) presents another analysis of life governance. He contends that proper

health is more and more dominating in popular discourse; and there is the possibility that
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life has become the object and subject of health politics. As such, life can be assigned a
vélue through measurements, based on how well one’s body is exercised and how healthy
one is.the concept of value of life becomes sfunnihg with Agamben’s (1995) discuséion
of the “camp”. Rose (2001: 3) summarizes that “when the collective body of the people
. becomes the principal resource for politics, the purging of defective individuals becomes |
and essential part of the care of life.” |
Deterrence
The deterrence regime intends to act on the minds of individuals. Training
disseminated through chain gangs and boot camps is the technology aimed achieving an
improvement in work ethic and béhaviour. The punishment is in a cognitive form that
needs to be different and specific for crimes, unlike prison which repeats the same
punishment. The particular details of technologies are given great emphasis: time tables,
codes and other devices were deployed to present a form of public pedagogy. The
offender is not just the subject of punishment but the object of deterrence towards others.
Crime-Fighter
Although predominantly discussed with in the context of policing, a crime-fighter
regime seems to exist within the walls of correctional institutions (Conover 2001; May
1981). Ericson and Haggerty (1997) and Valverde (2003) describe this crime-fighter
| approach as a form of moral policing. The rationality of this regime is that moral
individuals are partaking in the\ protection of the public through keeping public spaces
orderly. Police actions focus on maintaining this order with technologies of policing (i.e.
patrols, information gathering, surveillance). This formula aligns well with Carrabine’s

(2000) control discourse, which directs attention at the importance of order maintenance
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within the walls of the prison and focuses on the ‘troublemakers’. Conover (2001) also
discusses the policing of inmates as one of the actiﬁties corrections officers engaged in.
Lynch (1998) shows the existence of this regime in parole. Her findings suggest that
parole officers take on the role of crime-fighters as part of their professional cﬁﬁ. May’s
(1981) account discussed everyday dutieé of corrections officers, one of w,hicﬁ was
policing the conduct of prisonefs.
Discipline

The use of prison is more freqﬁent under the discipline regime, characterized by a
transformation of the social body into a body of knowledge (O’Connor 2002: 58). As
Cohen (1978: 567) states, “[t]he criminal as an objeét of knowledge emerges from the
practice of punishment.” Such knowledge’ permits the design to “produce deferred
effects” through discipline, in order to “act on future actions and on future states of the
body” (O’Connor 2002: 58). The ‘soul’ can be trained, since for Foucault that is the
essence or basis of §e1f ‘consciousness, which determines behaviours and habits
(O’Connor 2002: 59-62). However, th¢ soul is less reflexive and harder to change than
the mind, unless a methodical process is used, which includes constant training through
the omnipresent ‘gaze’. This ‘gaze’ is at the center of Bentham’s (1995) Panopticon,
which provides rigorous training through constant surveillance. Care appears in its
original conceptualization within the digciplinary or welfare regime, where the aim is to
train and develop the soul into wanting to do ‘right’ instead of ‘wrong’. The welfare
approach defines and creates individuals who can be rehabilitated through appropriate

programs and eventually will be reintegrated into the larger society as functioning and
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law-abiding citizens. This approach is problematized by a host of researchers as seen to
be ineffective and unsuccessful (Murray 1984; Mead 1986, 1991).

As va result of a shift in peﬁal strategies, Feeley and Simon (1992) state thaf the
correctional policies are no longer concerned with the punishment or rehabilitation of
offenders. Simon (1998) believes that this is a result of a historical procéss that was
broughtr on by the perceived failure of the welfare regime in corrections and other social
institutions. ‘Feeley and Simon (1992) extensively elaborate on the problems and
contradictions of the rehabilitative statements echoed in the welfare model of corrections,
such as the perceived new way of thinking about and acting on the actions of offenders.
They also discuss the alleged failure of rehabilitative programs to produce an
improvement in recidivism rates.

Risk

A new approach emerged, which rested on an “insurance model wherein
probabilistic calculations are used to detérmine the likelihood of an event occurring, in
this case recidivism” (Hannah-Moffat and Maurutto 2003: 19), referring to “the
likelihood of reoffending by the already convicted” (Sparks 2001, pp. 160). Under this
regifne, individuals are viewed as risky, and need to be assessed and categorized, after
which the most risky groups will be excluded. (Cheliotis 2006; Hannah-Moffat 2005; |
Sparks 2001). |

Risk has emerged as a central theme within the new penology (Cheliotis 2006).
Using probabilistic statements, markers afe sought for prospective risks for certain groups
of individuals. It is “forward looking, predictive, oriented to aggregate entities and

concerned with the minimization of harms and costs, rather than with the attribution of
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blame or the dispensation of individual justice” (Garland 1997: 182). Consequently, this
‘new penology’ calls for the use of new technologies, such as electronic monitoring
systems, global positioning systems and drug/alcohol testing facilities to manage ‘risky’
groups, to achieve ‘social sorting’ (See Lyon 2006).

Prisons are also used as a technology by this regime,v but its application is
conceptualized differently than that of the disciplinary welfare regime. Prisons are not
used to provide training and rehabilitation for reintegration; rather they are used to house
those who ére too risky to be released into the general public.

This new ‘approach to corrections is characteristic of a postmodern shift, which is
signalled by an assemblage of practices that reflects a new way of thinking about and
acting on offenders. Feeley and Simon see actuarial techniques replacing the disciplihe of
individuals (O’Malley 1999: 180). Howevef, I;‘eeley and Simon (1992) and Bayens et al.
(1998) highlight that a new penology approach to corrections has not ‘been fully adopted
on pub‘lic and political levels, primarily because of a lack of integrétion of policies in
practice. However it is likely that this has changed in the past few years.

Garland (1996) and others (Feeley and Simon 1992; Simon 1998) note that there
has been a shift in how criminality is approached by criminal justice practitioners.
Policies have shifted away from treating and transforming criminals to an assessment
based system of calculating one’s risk of reoffending, eventually placing the focus on risk
vs. discipline. Therefore, discipline has been replaced by risk assessment, which is not
interested in the rationale of criminal involvement. Punishment for actions is abandoned
and replaced with management of aggregates on a group level (Kellough & Wortley

2002; Simon 1998).
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The priority of the individual that grew out from past understandings of
offending has been increasingly, although not ‘completely, taken over by the use of
statistical assessments (Simon 1998; Hannah-Moffat 2005). The approach of social
construction of crime and crime control is completely .lacking in this regime. The
pessimistic description of the “old penology” as haﬂfing failed in addressing the criminal
~ activity led to a complete abandonment of a moral rationale for punishment.

Risks and needs have been treated as two different penological regimes that have
very little in common (See Hannah-Moffat 2005; Feeley and Simon 1992). Needs are
usually associated with the welfare approach to corrections.. Thinking about the offenders
in this regime included the. designation of criminality as dependent on dynamic factors, or
criminogenic factors. These factors were thought to be changeable and corre;ctable. The
solutions for these problems therefore included discipline which was meant to reform
habits. Risks on the other hand are viewed as static factors in criminal offending that
cannot be changed; Therefore, the solution to the crime problem under such é regime is to
keep individuals who risk reoffending away from society. Under a risk regime, criminals
do not change; rather their safekeeping is the top priority. It seems that the new penology
and subsequent actuarial risk assessment recognizes only two kinds of » people: those who
are in the penal system, and those who have ﬁot yet been caught.

There is another approach to risk assessment, which relies more on subjective
judg‘ement, influenced by professional assessment and experience. This form of
assessment is also used in correctional settings, usually in combination with actuarial risk
assessment tools (Maurutto and Hannah-Moffat 2006). Brown (2000) contends that there

are a number of - often contradictory - ways in which risk assessments are conducted.
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Several conceptualizations of risk ;axist, such as fluid and categorical, which are
" indicative of the ways risk is problematized and assessed. “It is on the grounds of these
different conceptions of risk ...that penal strategies as diverse as three-strikes laws,
intensive therapeutic programmes and indefinite sentence find their justification” (Brown
2000: 93).

However, more recent accounts of application and evaluation of risk management
tools paint a sémewhat different picture. Lynch (1998) provides an account of parole
ofﬁcers viewing themselves as crime fighters, rather than ‘waste managers’. From this
research it is evident that professionals create a picture, about how they see themselves in
the machine of correctional services. Shearing and Wood (1999) provide an important
discussion on how the role of intellectuals has shifted recently, and cfaft knowledge
arising from practice and ‘seasoned judgement’ has come to replace or at least
complement sound research. Maurutto and Hannah-Moffat (2006) and Hannah-Moffat
(2005) present a new understanding of risk assessment. According to their analyses,
needs are increasingly included in assessment tools, which svignals a shift in penal
approacheé to offender evaluation. If needs are added as variables in risk evaluation, the
offender is no longer portrayed as ‘waste’ to be managed, but rather as a hybrid entity
that can be corrected and rehabilitated. This reformation creates a subject that is more
than a sum of its variables (risks); the subject becomes a newly defined problem, which
can be acted upon with new technologies to achieve new aims.

Recidivism
Recidivism is used in the professional and academic literature as a measure of

failure and success. Feeley and Simon (1992) have reported that the perceived failure of
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the disciplinary régime was evident in the constantly high recidivism rates, as the goals of
rehabilitation through programming were not achieved. Hence, recidiviém under the
disciplinary regime was a measure of failure, and was, in part, responsible for a shift in
practices that abandoned discipline as the dominant penal regime. Under the subsequent
risk regime, high recidivism rates are ihterpreted as signs of success. High recidivism
rates, ostensibly, show that the risk fegime needs to be employed to recognize thQse Who
are posing risk of reoffending,. |
Research on correctional institutions

Carrabine (2000) argues for the development of analysis on prisons that takes into
account the interrelatedness of rationales and techniques of government through |
discourse. He argues that analyses have to follow the discursive connection of the maéro
(political rationales) and micro (technologies of governance) levels. Through the
discursive relations améng theée levels, power becomes contingent upon the “translation
of thought and action from ‘centres of calculatioh”’ (Carrabine 2000: 319). His analysis
provides a helpful framework to understand the processes of individuals who are required
to process the political rationales through the technologies of governance, within a
framework of an institution that has particular propertieé. Thesé variables have to be
‘attained to in order to provide a conceptually souﬁd analysis of relations of power, in this
case, the penal regimes in the Windsor Jail.

It is crucial to the development of this thesis that the roles of corrections officers
to be located and analyzed in the Windsor Jail. The relationships of such roles to one
another is a determining factor in locating which penal regimes coexist, along with the

relationship of that coexistence.  Bentham’s (1995) Panopticon had a special role for
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corrections ofﬁcers; or “inspectors” (p. 35). The perception of a continuous gaze was
meant fo instil discipline the souls among segregated offenders déprived of freedom of
movement, privacy and communication. Today the roles of correctional officers are
complex. Based on the literature, there séems to be no unilinear progression in the role of
correctional officers, but rather their role is dependent on the location and surrounding
context of the institution. In the UK,' correctional officers are required to take part in
advanced training under the framework of human rights. In that setting the primary role
of prison staff is to safeguard the humanity of prisoners, namely that they are treated with
dignity and respect, regardless of their status as offenders. (Coyle 2002: 14). Other
sources describe roles as crime fighters (Conover 2001; May 1981), waste managers in a
risic regime (Lynch 1998; Conover 2001) and programming specialists in a disciplinary
regime (Fabiano, Porporino, Robinson 1990).

Professional knowledge, or the ‘craft’, of corrections officers is an important
variable. Based on literature on police craft (Bayley and Bittner 1984; Ericson 1994,
Ericson and Haggerty 1997, Ericson 2007) and on corrections officers (May 1981,
Conover 2001), it is clear thaf professionals are expected to perform multiple roles. The
classroom style trainir;g does not pass on all the knowledge needed to perform well in the
job. There is a large amount of knowledge that is ‘picked-up’ on the job, which may even
be contrary to what is taught'in the academic setting (Bayley and Bittner 1984: 35-36,
Ericson 2007). Ericson (2007) further notes the embedded effects of rules on police
behaviour. For example, adminisﬁative rules and communication in mandatory formats
serve as both as rationales and technologies, in which police are required to make

decisions, which bear the mark of such factors. These examples and precedents predict
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that the cémplex system of training and expectations makes it unclear how corrections
officers engage in the process of problematization.
In sum, several possibilities emerge based on the literature. In cdrrectional
settings, several penal regimes exist at any given time, even across different sectors of thé
criminal justice system, from police, through courts to the correctional apparatus. Also,
such regimes may act as oppositioﬁal in their rationales and aims, or they may act in a
system of piling-up, where discourses, rationales and technologies become
instrumentalized or subordinated by another. For example crime-fighting as a technology
may be instrumentalized by risk management. It is quite possible that corrections officers
engage in policing prisoners in order to 1) maintain security and 2) to profile risky
behaviour and place individuals in certain risk categories based on their behaviour in the
prison, As a practical outcome, certain prisonérs are placed in solitary confinement or
other forms of segregation as a result of their risky behaviour. This process would not
only affect prisoners directly, but also influences official evaluation of their conduct

during official reviews (i.e. parole hearings).
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CHAPTER FOUR
METHODOLOGY

My research question focused on how offender management operates in the
Windsor Jail and the consequences to the‘inmate population and the correctional staff.
The hypothesis states that risk management is implemented as a result of judicial
decisions, resulting in an increased proportion of remanded individuals and increased
workload for correctional officers.

Critical discourse analysis of government reports and policies pertaining to inmate
management was adopted in this research. There are numerous definitions /of discourse,
and there is a real issue with the oversimplification of the process of scientific analysis
(Cheek 2004). As a working definition, Parker’s (as cited in Cheek, 1992: 1141)
definition is a good start: “discourse ... is a system of statements which construct an
object”. Discourse is grounded in institutions and organizations, within which relations of
power manifest in particular ways. Such manifestations will be noticeable by dissecting
the themes and elements embedded in official texts, following by their careful allocation
and analysis. From such analysis an insight éan be gained on the governing aims in penal
. policies. The goal is to locate the meaning of concepts within the relationship to a wider
assemblage of ideas in a particular discursive framework (Atkinson 1999: 62).

'As Foucault (1991b) observes “[i]t is not a matter of composing a global history
...but rather of opening out a field of general history within which one could describe the
singularity of practices, the play of their relations, the form of their dependencies” (64).
Following this statement, the goal of analysis in this study is exactly to focus on the

singularity of the context, and to decipher how a set of relationships in a discursive
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formation manifests itself. This is not to say that context is deterministic. Van Dijk (2006:
162) argues for a sociocognitive approach to discourse that goes beyond “a ‘free’
contextual account [with] no obvious boundaries”. Such traditional approaches provide
an inadequate link between situational, societal and discursive structures (Van Dijk 2006:
163). Foucault’s conception of a“‘general history” that is adopted in this study aliows for
such approach, although a sociocognitive analysis of context is not within the scope of
the present paper.

The critical discourse analysis undertaken in this study is informed by postmodern
and poststructuralist notions of language. Language is connected with relations of power
and it is possible that through language the regimes of ’power can be located. Foucault
(1991b: 54) talks about the problematic of individualization of discourse, and that
di‘scourses gé through successive displacements with different threshoids that allow one
or another to gain momentum.

Problems facing a researcher when using discourse analysis are well summarized
by Cheek (2004). Some of the issues that were encountered during this research include
the extent to which one has to ‘dig’ into the context in which the text or talk is located.
This issue is closely linked to the next one, which concerns the researcher as not only
analyzing discourses but also creating therﬂ. Another point to discuss, which will have a
significant impact on this study, is generalizabilty. It is not the aim for this research to
create a descriptioh and analysis that will be generalizable to all jails or correctional

institutions in Ontario. Rather, the aim is to produce an interpretation of the context and

discourse within that context. This interpretation may only be valid if the method is
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grounded in a solid theoretical frameWork, and it is clearly described why particular texts
were chosen for analysis (Cheek 2004: 1147).

Adopting the framework outlined above allows the detection of discursive
frameworks with few limiting parameters. The documents included in the analysis were
examined in order to locate particular narratives that pertain to neo-liberal and neo-
conservative discourses. These discourses were the focus of attention due to their impact
on the penal policies and practices that have informed penal regimes in the last couple of
decades. The indicators of neo-liberal discourses were- calls for effectiveness, efficiency,
"reliability, accountability. These concepts center around the hallmark of neo-liberal
thinking that sets the market as the center of governing. Neo-conservative indicators were
mainly identified as focussed on family, discipline, moral integrity and a code of proper
conduct (O’Malley 2002). These concepts follow from traditional morals and values that
echo decreased tolerance‘ towards and exclusion of the ‘different’.

The documents collected and analyzed were chosen based on their relevance to
the penal policies and operations. Thése are documents from both federal and provincial
government levels. Having a conservative federal and liberal provinéial government
presents an interesting situation, with political rationales that may be delineated with one
another on several fronts. However, rationales pertaining to penal policies and strategies
seem to be in alignment, at least to some extent. \Although neo-liberal and neo-
conservative rationales may be competing against one another, thére are factors that bind
them together, one of which is their internal opposition to the welfare state (O’Malley

2002). Processes and qualities of the welfare state are targeted by both of these regimes to
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change them to efﬁcieot and market based (neo-liberal) and disciplined and morally tight
(neo-conservative) governing regime.

This dﬁality is noticeable in the present situation with the Windsor Jail, which
operates under a dual influence of a neo-liberal provincial governing regime and a neo-
conservative federal governing regime. The aims of these political regimes can be
paralleled with penal regimes in part of their aims and technologies. Regimes that follow
the logic of neo-liberal governance emphasize actuarial risk assessments With aims to
reduce cost and increase effectiveness. Penal regimes with a neo-conservative stance are
entrenched with morality and righteoilsness in forms of reforming delinquents who have |
morals in need ‘of adjustment.

Part of this methodology is the importance of oral discourses (Holstein and
Gubrium 1995, Silverman 2003) Semi-structured interviews with correctional officers
were conducted to learn how policies formulated on the managerial level are taken up and
implemented on the practical level. The relationship between correctional manégement
and correctional officers were investigated.. Subsequent analyses revealed the extent to
which policies and discourses that are circulated in political levels are realized and seen
on the practical level.

The semi-structured interviews with three corrections officers from the Windsor
Jail were conducted using a non-fandom sampling technique. Since the research is
analytic in nature and specific to the Windsor Jail, a larger sample size was not crucial.
These interviews aimed to discover and locate the specific ways in which correctional
professionals treat policies that are introduced on a managerial level. For the outline of

the questions, please see Appendix A. These questions were formulated to capture
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detailed accounts of practices and rationales of correctional officers working at the
Windsor Jail. The interviews ranged from 90 to 120 minutes in length.

The aim of the questions was to analyze the contemporary logics and rationales
behind the management of offenders in the’Windsor Jail. As stated earlier, the existing
literature shows that thére are several penal regimes that coexist at any given time. The
questions were formulated and probed in an attempt to explain how such regimes relate to
one another and how they are implemented.

Government documents, statues and position pieces are good sdurces to find
indication about the penal discourses currently used by the governing agencies. By
utilizing discourse analyéis, it is possible to locate the main elements of policy in terms of
its emphasis on different elements. Emphasis on toughehing sentences, reducing the
application of temporary absence passes, and calling for “no frills” prisons are indicative
of a more punitive, and less rehabilitative approach. Also, publications and reports of
community agencies, such as the John Howard Society, provide reviews of policies and
actions in fhe correctional sector. Publications from such agencies are valuable sources of
information.

From the interviews, themes were identified and sorted, namely the actions and
interpretations of correctional professionals, which help them to do their jobs on a daily
basis. Close attention was paid t§ the positions correctional officers took on government
policies, specifically how they were implemented and evaluéted in the field. The analysis
followed a “Foucauldian approach...to address the substance of these [rationales] and the
practical programmes that they support” (Garland 1997: 186). The aim of this kind of

analysis concentrates on describing “how agents, knowledges, powers and techniques are
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assembled into specific apparatuses for the exercise of [...] new ways of governing...”
(Garland 1997: 186). The combination of macro and micro levels of analysis in this
context will yield results that are favourable to Carrabine’s (2000: 326) call for an

integrated or “symmetrical understanding of the complex phenomenon of punishment”.
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CHAPTER FIVE

RESULTS

A governmentality analysis permits a close look at how the Windsor Jail functions
within the broader network of inmate management. The contemporary context within
which jails, such as the Windsor Jail, operate seems to be a volatile environment. There
are apparent indicators that jails and the broader correctional sector are governed by neo-
liberal guidelines, but the rationaleé, technologies and subject compositions are not
clearly defined. The Windsor Jail operates in a speciﬁc place with a specific mandate that
has gone through a marked changé in the last decade or ‘so. This change is indicative of a
shift in correctional direction, with specific effects oln rationales, technologies and subject
compositions. However, this shift has not produced the expected turn, leaving the
Windsor Jail in a situation where staff and management have to deal with cdfnpeting

external and internal pressures that lead to compromised safety and effectiveness.
Neo-liberalism in the current political climate

The analysis of political documents, government reports, position pieces and
media accounts reveal how the current governing regimes operate. However, to
understand the situation of the Windsor Jail, attention has to be paid not only to the
federal and provincial political system, but also to the two different governments that
have occupied the government offices in Queen’s Park. The Progressive Conservative
party was in power from 1995 to 2003 under the leadership of Michael D. Harris (1995-
2002) and Ernie Eves (2002-2003). The official party website credits this period with

implementation of “unprecedented change in [the government’s] efforts to create jobs
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and restore prosperity to Ontario by establishing a customer service-driven government.
To date, [the govemmen‘;’s] achievements include welfare reform, health care
restructuring, major reductions in public spending and more efficient government. And,
for the first time since the 1950's, an Ontario government has reduceci personal income
tax rates.” (The Ontario PC Party 2008a).
| The same sentiment can be seen in the party leader John Tory’s recent speech at
the Annual Genefal Meeting on February 23, 2008. Although the majority of the speech
was geared towards the members’ vote on whether to keep him as the leader, the political
rthetoric included plenty of ﬁeo-liberal and neo-conservativé concepts. The party leader
emphasized the importance of individual freedom in an economic sense, encouraged risk
taking by offering rewards, called for smaller and more responéible government,
emphasized religious morals and a renewed effort to position the party as a customer-
service party, with voters at its center (The Ontario PC Party 2008b). The Federal
Election Platform 2006 of the Conservative Pai'ty of Canada has numerous examples that
echo the concepts outlined by the Ontario PC party. The biggest platform presented deals
with accountability, displaying a core characteristic of risk management in the system of
punishment. Also, accountability is one of the flagships of neo-liberal discourse, where
control and governance at a distancé is achieved by streamlined procedures with
predictability anq accountability. This, at least in part, replaces the welfare state’s
reliance on bureaucracy and expert knowledge. |
The current provincial government has been in the hands of The Ontario Liberal
Party sinée 2003 led by Dalton McGuinty. The party’s main governing principles can be

seen in the following excerpt on its website:
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The McGuinty-led Ontario Liberals inherited a province deep in debt, with the

public education and health systems struggling from years of neglect and much of .

the province’s infrastructure in decay. The McGuinty Liberals turned that around

by bringing peace and stability to classrooms, shortening wait times in hospitals
and making major investments to support and strengthen the economy. ...Liberals
today continue in the tradition of the early party - fighting for Ontario families on
issues to make Ontario strong - success for our students and young people, better
and more accessible health care, protecting our natural environment, respect and
dignity for our seniors, opportunities for new Ontarians, and strong people

prospering in a strong and vibrant economy (The Ontario Liberal Party, 2008).
The two parties oppose one another in their views about the size of government, taxation
and welfare services, among others. This difference has had an effect in the government
policies and strategies, including funding, resources and professional training, within the
provincial correctional system.

As stated earlier, however, it is possible to detect other than neo-liberal rationales
in governing regimes. In particular, a neo-conservative approach to corrections is clear
from both the federal and provincial government positions on crime fighting and crime
legislation. According to the Federal Election Platform 2006 entitled Stand Up for
Canada, the Conservative Party of Canada states that the rising homicide rates, gun
violence, drug offences and lax deportation practices have left Canadians unsafe. The
plan to combat such a reality includes the introduction of minimum mandatory sentences
for gun crimes, drug trafficking and other serious violent crimes; the replacement of
statutory release with earned parole; and the elimination of giving extra credit for pre-
trial detention (Conservative Party of Canada 2006, MacCharles 2006a). This is an
important point because it indicates that it is not remand that is problematized, but rather

the pre-trial credit that is given to remanded individuals at sentencing. Remand is

problematized in this discourse only to the extent of eliminating pre-trial credit.
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So far the conservative federal government has passed two Bills in 2007 to amend
the Criminal Code: Bill C-9 provides that persons convicted of an indictable offenée for
which the maximum term of imprisomnent is ten years or more are not eligible for a
vconditional sentence; and Bill C-10 prescribes minimum penalties according to tﬁe
number of previous convictions for firearm-related offences (Parliament of Canada
2008). These bills represent‘the start of a legislative move towards changes to the
Criminal Code and other related statutes to produce a tough-on-crime environment to
satisfy the political plans outlined in the élection race in 2006. The tough-on-crime
approach may lead to exclusionary practices, éuch as increased mandatory life sentences
and longer prison terms for certain crimes. This approach is coupled with a move towards
no-frills jails: As Emie Eves, former conservative Ontario Premier, suggested jails were
never -intended to be luxury hotels (Tyler 2003). Management of offenders in no-frills
jails in a stafe of exclusion can be conceptualized as the management of ‘bare life’, as
described by Agamben (1995).

These new bills have received both criticisms and endorsement from political and
professional circles. Overwhelmingly, lawyers’ and judges’ comments as represented in
written media have been critical of the changes. vThe root of criticism centered on the
rétionalization of the need for such changes and questioned the expected results as
questionable (Powell 2005). Political figures, sﬁch as federal ministers, police
professionals and Ontario Premier McGuinty welcomed the bills which will help making
streets safer in Ontario communities (Canadian Press 2006).

These reports show an interesting interplay of opinions and struggles in political

and professional spheres that have very significant implications on the state of federal
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and provincial correctional institutions. The plans proposed by the Conservative Party of
Canada call for tougher sentences and more police officers, which will allegedly result in
a safer Canada. The financial commitment to such plans does mention funds available for
police forces; however there is no word of how the requirements for harsher sentenées
will be accommodated with financial sources. The get tough-on-crime plan does not
extrapolate on the outcomes, and only slowly do governmental officials talk publicly
about numbers. These include estimates of financial and human costs. The minister of-
public safety and security, Stockwell Day, hinted that according to preliminary
predictions, there will be minimal need of an increase in prison capacity (MacCharles
2006b). He also stated that the increase of thé number of individuals in federal
institutions will be around 300-400 with costs of $220-$240 million. This was quickly
clarified by Day’s communications director, saying the numbers were not calculated at
all, it was £he minister’s own guess (MacChaﬂes 20060). These figures do not take into
account the number of offenders who are also expected to enter into the provincial
system. Some estimates forecast up to 3600 more offenders in the provincial system (The
Toronto Star 2006¢).
 The discourse employed in public announcements and position pieces centers

around a few distinctive phrasés: accountability, safety, and security. The Throne Speech
0f 2007 includes these concepts:

“Canadians ... want ... a government that is accountable ... Canada was founded

on the principles of peace, order and good government ... yet Canadians feel less

safe today and rightly worry about the security of their neighbourhoods and the

country.” (Governor General of Canada 2007)

The throne speech suggests that crime is on the rise, Canada is less secure and

Canadians are in fear. Only an accountable government is capable of providing the safety
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and security needed. The New Democratic Party’s justice critic, Joe Comartin said, the
throne speech’s suggestion is misleading, and it is contrary to recent statistics (Thé
Toronto Star 2006b). Statistics Canada (2006) repoﬁs that the crime rate was at its lowest
point in 2006 in the last 25 years. Although there was an increase in the rate of some
serious violent crimes, the overall violent crime rate has remained stable, and horhicide
rates dropped 10%. °

The perception seems to be that grime is on the rise, even though the overall rate
of crime has been decreasing. Some violent crimés have increased, but also the public’s
sensitivity towards those crimes has been heightened by the reporting of such crimes in
media outlets. Garland (2000: 348) contends that “new politics of crime control are
socially and culturally conditioned and {...] the content, timing and popular appeal of
- these policies cannot be understood except by reference to shifts in social practice and
cultural sensibility”.

The political response to this heightened perception has resulted in the tough-on-
crime agenda, with the initial implementation of changes to the Criminal Code. The
response of criminal justice agencies is what Garland (1996: 455) has described as
‘Adapting to fai’lure’. It refers to the inability to deal with increased workload on all
levels of the criminal justice system, and searching for alternate ways to deal with the
failure. This is the limit of the sovereign state, which Garland (1996: 448), in part,
deﬁnes as the inability to provide “protection of citizens from criminal depredation”.

P13

The ‘criminology of the other’ “represents criminals as dangerous members of
distinct racial and social groups which bear little resemblance to 'us™ (Garland 1996:

461). What to do with such groups in a criminal justice system that has failed to provide
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security by implementing welfare policies? “The only practical and rational response to
such types is to have them ‘taken out of circulation' for the protection of the public”
(Garland 1996: 461).

Such action can be seen in the contemporary Canadian criminal justice system in
the form of remand, which may be conceptualized as Agamben’s (1995) ‘camp’, where
individuals are excluded in an environment with little relationship between ‘fact’ and
‘law’. The result on the provincia.ﬂ level, as seen in statistical figures, is an increase in the
remanded population. Since 1996/ 1997, the admission of remanded individuals to
provincial custody has grown by 22%, whereas the number of individuals in sentenced
custody decreased by close to 28% (Statistics Canada 2008). In terms of numberé, in
2005-2006, the number of sentenced _inmates in provincial cusfody was 77,630, whereas
~ remanded inmates amounted to 131,375. Along with the increased proportion, the length
of remand has increased substantially. This is‘ the case because of the changes in
sentencing laws, the characteristics of the accused and the completion times of court
proceedings (Statistics Canada 2008).

Remand

What is remand? Remand is a tool used by the courts to place individuals in custody who
are awaiting trial or sentencing and who are considered a flight risk. The decision to place
someone on remand is made by a juétice of the peace or a judge, depending on whether
the process is in a pre-trial or pre-sentencing phase. Pre-trial remands are usually meted
out because the accused is not able to post bail, committed a serious crime, or is a flight

risk because of lack of employment or trustee. Remand is the responsibility of provincial
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governments, and as such are remanded individuals are housed in provincial jails or
detention centers.

Remand is a technology that has been used to detain individuals who are risky to
be released on their own recognisance, or individuals who are likely to be classified as
dangerous offenders (See Kellough and Wortley 2002). It is legal to remand an individual
during any part of the court proceedings, as it is prescribed in 516(1). of the Canadian
Criminal Code, which states that
“[a] justice may, before or at any time during the course of any proceedings under section
515, on application by the prosecutor or the accused, adjourn the proceedings and remand
the accused to custody in prison by warrant in Form 19, but no adjournment shall be for
more than three clear days except with the consent of the accused (emphasis added)”
(R.S. 1985, c. C-46).

However, as it will be shown in the following, remand has been increasingly - used,
while the rates of incarceration have remained stable, targeting a new offender
population.

The Department of Justice Canada recognizes the issue of the growing remand
population in provincial jails. Number five on the total list of six priorities in the
sustainable development strategy states that

“It]o respond to provincial concerns about the growing remand population, the

cumulative impact of the proposed criminal law reforms, and more generally, to

concerns about the burden on the criminal justice system, the Department will
develop initiatives to streamline and improve the administration of Justice. As
well, the Steering Committee on Justice Efficiency — comprised of representatives
from governments, judges and the private bar — will be looking at options for
operational changes to the justice system in support of improving efficiency and
effectiveness without compromising its fundamental values. Finally, the

Federal/Provincial/Territorial Working Group on Criminal Procedure will look at
- options for improving bail provisions (Department of Justice Canada 2006).
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This plén was prepared for the years 2006-2007, but there has been little change in the
numbers of remanded individuals. In the Windsor Jail, 6n average, about -60% of
individuals in custody are on remand (Interview 2).

The characteristics of those on remand include younger, less educated, personality
and emotional problems, crifninal history, substance abuse, employment problems and
family problems. These problems have been reported at a higher rate for remanded
individuals than sentenced individuals in provincial correctional institutions (Statistics
Canada .2008). The increase in the number of remanded individuals, along with the
numbers of sentenced individuals being stable means that a certain demographic of the
Canadian population, namely those who are younger, less educated, have personality and
emotional problems, suffer from substance abuse and lack employment are being
introduced to the criminal justice system at higher proportions than before. Moreover,
 they are being held longer in jail awaiting trial ostensibly because of the large volume of
cases that are in front of the courts.

Risk assessment tools are used on inmates in federal institutions to classify them
as minimum, medium or maximum risk for placement in an institution with a
corresponding security level. What has not been stated before is that the risk assessment
process does not start at the prisons. It seems that some risky populations are identified at
the level of the courts in the criminal justice proceeding. Those who are a flight risk or a
risk for reoffending, those who are deemed to be dangerous because of substance abuse,
those who have no stable employment and family ties are separated from the general
public. Others, who are also awaiting trial, but do not fit into the above mentioned risk

categories are allowed to be included in society. Therefore, the risk regime does exist in
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the realm of remand, although the extent to which it penetrates the operations of a jail is
not as clear. |
Ovércrowding

The higher numbers of remanded inmates lead to one very important problem that
faces many jails in Ontario (John Howard Society of Ontario 2002). As (;ne respondent
said “One of the big problems in Windsor right now, and the Toronto area, are the
institutions are so overcrowded, that they are getting 2 or 3 [inmates] per cell... When I
started out in the institution, we had 96 ’cells, for 96 inmates. Ohe inmate per cell. We
now have double and sometimes close to triple the number of inmates. And they put
bunks in, so we had one pérson per cell, now we have 2 sometimes 3 people in a cell”
(Respondent 1).

This increased number has a number of consequences that have beén reported
both by media and professional sources. Deterioration of buildings, cells and equipment
is one major problem. As the John Howard Society of Ontario (2002: 3) states,
overcrowding leads to compromised health status for both prisoners and staff. The
continuous turnover is problematized as a public health risk where offenders and staff
may transmit infectious diseases to the community because of the lack of scréening and
treatment. A recént article in the Windsor Star raised concerns about sanitation issues at
the Windsor Jail (Williamson 2008). One respondént agreed that there are problems,
although not to the’ extent to which the media report it.

The jail is a filthy place; there is no outside cleaning company because of security

reasons. The janitor doesn’t do it; he says it is not his job. We [correctional

officers] say it is not our job, although we keep our lunch area clean. But the

inmates. .. walls are caked with months old oatmeal ... We have what we call
sewage flies, around garbage cans...sometimes you have to swap them constantly
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from your face (Respondent 2).

An overcrowdedb institutionv holds inqreased levels of danger towards prisoners
and staff. The more people are locked in an institution, cell block and cell, the higher the
chances of tensions that may escalate to violence. “The consequence is filling up our
institutions with remanded peoplé causing ... more tension for staff members who are
.working there [resulting in] stress, violence towards staff, injuries towards staff”
(Respondent 1).

Ong consequence that has received more attention from.the media is crediting
inmates with two or sometimes thiee days for one day spent in pre-trial detention at
sentencing decisions. Such occurrences were present in Windsor as corroborated by the
interviews with correctional officers. According to média reports, such decisions were
influenced by the living conditions in many institutions that are at least inadequate and
- some are judged to be in violation of the Canadian Charter of Rights and Freedoms and
internationalb conventions, such as the Standard Minimum Rules for the Treatment of
Prisoners (O’Neill 2004). The Standard Minimum Rules for the Treatment of Prisoners
(Office of the United Nations High Commissioner for Human Riglits 1957) states that
“84(2): Unconvicted prisoners are presumgd to be innocent and shall be treated as such;
and 85(1): Untried prisoners shall bé kept separate from convicted prisoners”. In the
Windsor Jail, remanded and sentenced individuals are treated the‘ same way. They have
the same access to resources, visits and exercise.

Everyone is treated the same ... inmateé, sentenced inmates, are allowed two
visits a week. The others [remand] are allowed one. Well, to simplify, instead of
going through checking who is sentenced and who is remanded, it is easier and

fair to give everyone 2 per week. So when it comes to who is sentenced or
remanded there is no real big difference. (Respondent 1)
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This seems to be the same situation as reported in other provincial institutions (John
Howard Society of Ontario 2007).

Official sources and the interviews both have highlighted that the number of
individuals on remand have increased significantly in the last decade, where now the
majority of individuals in the Windsor Jail is on remand. The overcrowding and the
reduction of the number of sentenced inmates have lead to the increasing use of
remanded individuals as kitchen and yard helpers, which is contrary to past practices. It is
mandated by the Canadian Criminal Code and the Standard Minimum Rules for the
Treatment of Prisoners. (Office of the United Nations High Commissioner for Human
Rights 1957) that individuals awaiting trial to be assumed innocent and treated differently
than those sentenced. Again, this is not the case, as one of the respondents explains:

Years ago, before the conservative government came in...sentenced inmates were

the only inmates who could work in the kitchen, or who could be helpers in the

institution. ... We would use inmates to take garbage out; you would take an
inmate out to shovel snow on sidewalks, and whatnot. Remanded prisoners were
never taken out because they were a higher risk than sentenced. And you would
use a sentenced inmate, usually someone who had less than 10 days remaining of
their sentence, because the chance of them taking off was minimal... Not
anymore, because as you can see from the numbers, our kitchen would not run
because we don’t have enough sentenced inmates. So we have to resort to using

remanded inmates (Respondent 1).

The problem of remand

Agamben’s (1995) concept of indistinction is employed in this thesis to
understand the situation of remanded individuals. It is argued that spaces of indistinction
are created within jails where there is little difference in the management of sentenced

and remended inmates. These spaces are created systematically by the specific

deployment of court proceedings and risk assessment, resulting in inreased amount of
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remanded inmates, along with inreased average length of remand. The current practice of
housing remanded inmates does violate some laws, as noted earlier, although it is not
within the scope of this paper to further investigate whether the practice is understood as
lawbreaking by professionals within the criminal justice system. However, the crediting
system is an indication that there is some acknowledgement of misuse of remand, which
seems to be the only practical solution at this time.

Remand, then is a problem within the criminal justice system. As a technology it
has legal boundaries that are detectable in past applications. Howe§er, currently it seems
to be employed as a technblogy under the neo-liberal and neo-conservative correctional
policies, with ambigous results in terms of legality. Kellough and Wortley (2002) found
that “risk reasoning” has not' totally replaced the disciplinary focus, which is mostly
based on the moral composi_tion if the accused. 'Also, the authors stated that remand was
more of a “resource” for the prosecution to bargain guilty pleas than it was a risk
management tool. They cite moral characters (as proVidéd by police officers to the
courts) and demographic factors as deciding features in remand decisions, which is
indicative of the disciplinary focus of the court system (Kellough and Wortley 2002:
203). However, it seems that these demographic features, which are ultimately related to
moral character, are the risk factors that are warranting remand because of contributing to
flight risk of posing danger to the public.

Anonymity of inmates |

Correcﬁonal staff have little knowledge about what the inmate is sentenced or

held in custbdy for. There is a technique implemented at the Windsor Jail, namely that

the name list that is displayed at each unit is complemented with coloured dots,
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corresponding to the status of the offender. However, based on one account, correctional
officers have little actual knowledge of the status of any one offender, because they pay
little attention tov it, and they treat all offenders with the same care. “Most of the time I
don’t know who is remanded. The name list has and ID number and a coloured dot next
'to his name. One is for séntenced, one is for remanded, and the third‘ is for immigration I
think” (Respondent 2). -

It appears that the jail presents a zone of indistinction, where there is no
differencé with respect to treatment and care among those who have been tried, convicted
and sentenced and those who are awaiting trial in custody. The fact that all individuals in
the jail receive the same care points to an intersection of law and space, where although
the law recognizes individuals as different, this difference appears to dissolve in the space
of the jail. Agamben (1995) uses the example of the concentration camps of the Second
World War to illustrate that law and fact can enter into a space of inclusive exclusion.
The experiments on camp prisoners are examples of trials of .the limits of life, where
killing is not within the r¢a1m of law, and hence it is not murder. In such an environment
it becomes possible to ask questions, such as: what are the necessities to maintain bare
life in the state of pain?

In a jail, where individuals are not recognized by the law the same way they are
viewed outside the jail, another experiment becomes possible. How many bodies can be
placed in a jail while maintaining bare life in the state of pain? As mentioned earlier,
overcrowding becomes problematized only at sentencing when extra credit may be given

by judges. While ‘remanded individuals are within the jail - walls, they are not
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problematized as individuals deserving of differential treatment, béca_use they are in a
zone of indistinction.
Programs
The past couple of decades have seen a shift in correctional practicés pertaining to
programs provided at jails. Political decisions to create ‘no frills’ jails have resulted in
reduced or eliminated programs in jails, which also changed the function of these
institutions. As one respondent put it
“I have been there 25 years, and the programs have changed dramatically. Over
the 25 years. Depending on what government is in power and what their mandate
is. The Conservatives, and under Mike Harris... it was a ‘no frills’ type of jail,
which we already had. But they started to take away core programs, such as
Alcoholics Anonymous, that were there when I started” (Respondent 1).
The benefit of programs in correctiohal institutions is to provide some form of
' rehabilitation to offenders. This is done extensively at federal institutions where inmates
are sentenced for at least 2 years. As the Correctional Services Canada website states
“[t}here is solid evidence that programs based on sound research signiﬁcahtly contribute
to the safe reintegration of offenders following release. This is becaus¢ offender
programs are desivgned fo address those risk factors related to reoffending” (Correctional
Services Canada 2008). The Ontario Ministry of Community Safety and Corréctional
Services runs ﬁfteen programs in institutions across the province (See Appendix B).
However, there is no indication where these programs are rﬁn, nor any other information
~about them. The current list of programs that are available at the Windsor Jail is short;
most of them are run by volunteers: Alcoholics Anonymous, Narcotics Anonymous,
Catholic camps and other religious programs. There are other activities which are

considered programs. As one respondent stated:
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“‘They call our library a program, but yes it is. I think a lot of people would be

amazed that how many inmates actually read books. Because there is nothing else

to do. Yard is considered a program. You are entitled to 20 minutes of fresh air

every day. ...they consider visits a program” (Respondent 1).

There is one program that is run by the Ministry of Community Safety and
‘Correctional Services, which teaches life skills to female offenders. According to one
~ respondent, this is a pilot project that is evaluated by a ministry employee, and it is
possible that it will be expanded to other groups. |

The way in which programs and inmates are understood in the Windsor Jail can
be described using Agamben’s concept of ‘bare life’, and what is the threshold between
life and death. Life is governed in the Jail that it represents an environment where activity
only encompasses thé fulfillment of minimal needs to maintain life in a state of pain.
Offenders in the jail are provided care that is nécessary following their exclusion.
Cérrectional ofﬁcers do “alot of little things that ... need to be done. If you lock yourself
into a room, think how many thingé you can’t get to that you need? If my bhone is
broken, I need someone to fix that, or if my toilet is broken, I need someone to fix that....
That’s why we are there” (Respondent 2).
| Individuals spending time in jails are not targeted for rehabilitation or safer and
successful reintegration into society. This situation does not only prevent remanded
individuals from participating in progréms that are meant to help offenders, but it also
excludes those who are servingﬁ short sentences. The result is a revolving door effect,

which leads to individuals returning to the jail time after time.

In a smaller institution, like we are, we will know [a] person. When one walks in,
we know that person, we know who they are affiliated with; we know who they
have problems with... And some of the inmates I have known ever since the first
day I walked into the jail. They are returning, the break and enter people,
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impaired drivers, the usual drunks that you...street people. Mainly, B&E and theft

are return people. Those who do not have jobs, that’s how they make their living.
(Respondent 1).

In 20 years 1 have s seen a lot of the same people come back, 70-80% of people I
have worked with I see again (Respondent 2).

The large number of returning offenders to the Windsor Jail is indicative of the
failure of the disciplinary regime and its attempt to rehabilitate offenders. VFurthermore, it
is unlikely that the revolving door effect will be eliminated by introducing larger number
of people to the provincial correctional system. The more people are housed in jail, the
more strain is placed on inmates and correctional staff: “We just don’t have the ability
and the manpower to do what we should be doing. And we are cutting corners all the time
to get the work done” (Respondent 1). This leads to an overcrowded, unsafe and
unproductive environment which seems to have only one function: ‘warehousing’.
Inmate management

The John Howard Society of Ontario (2006: 9) reported that “the lack of
programs and meaningful activity” at the Maplehurst Correctional Complex resembled
‘warehousing’ of individuals. One respondent in the present study stated “Yes it is
warehdusing, and I think it started with the Conservative governmgnt in 1995, when they
came in with cut and slash, save money; that’s when the gymnasium got slashed, when
other programs gof slashed. They tried to go after staffing... they tried cutting staffing”.
There was a reductionof time when the inmates were released from their cells. In the
past, inmates were lobcked in their cells from 11 pm to 6 am, (length of 7 hours)
(Respondent 1). Today, they are locked in from 7 pm to 8 am (length of 13 hours), which
some might consider unnecessary and a contributor to stress because of the lack of

mobility and interaction with others. Another unintended consequence of this long period
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of lock-up is that correctional staff have less time to do their work that involvcs inmates.
“It went from having inmates out at certain times, now they wanted them to be locked up
fér 12 hours and be out for 12 hours. And that created the problem of trying to cram 18

- hours of work into12 hours now. And it just doesn’t work™ (Respondent 1). This is a
good example of ‘abandonment of the social’ (Liebling 2000), where care understood
under the welfare model is abandoned on the official level and replaced by the
maintenance of bare life with little or no social interaction.

There is a large amount of inmate movement, whi>ch :seems to take up most of the
workday. Remanded inmates are moved to court dates, video court, visits, and
occasionally programs. There are also doctor visits, medical appointments, and numerous
other incidents which require constant attention from correctional officers. The reduced
hours when inmates are unlocked and the increased number of inmates who have
constant a need for such movements make it very hard to manage the day-to-day
operations of the jail.

The inmate movement is incredible. They tell you that you are only supposed to

have 4 inmates loose in the jail at one time. But it does not always happen that

way. You can have an inmate going for yard and if yard is down that floor, you
may have one going to the visit room, which is on the second floor, one to the

doctor’s office on the third floor (Respondent 2).

Such a dense workday is not without its strains. Correctional officers have very
busy days where they have to perform well every time. There are expectations from
management that certain things hé{/e to be done certain Ways. One way these expectations
are translated is a bureaucraﬁc system of forms to account for everything: from the

number of inmates at any given time on a cell block to the number of disposable razors

handed out. Depending on the area of the jail, there are at least 10-15 forms that need to
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be filled out constantly and there are a number of forms that are used for certain
incidents. The admission and discharge area is notorious for an incredible amount of
forms that are filled out and filed for every individual that enters the jail. This high level
of accounting through paper trail is indicative of the goal of management to monitor the

actions of correctional staff.

And they [management] want us to do more and faster, you know you are not
supposed to move that many inmates, but they say it is fine and move them. But if
something happens, we are the ones who have to write the report, and get in
trouble. So you have to walk a fine line (Respondent 2)

The expectations from management along with the large number of inmates and
their accompanying needs are putting increasing demand on correctional officers. This
can result in a ‘disconnect’ between management and staff. There is more expected from

staff to deal with the higher numbers of inmates. One example was given by another

respondent to illustrate the disconnect between management and staff.

Well, I am running video court. When we do video court our admitting area is
shut down. We don’t bring in new arrivals; we don’t do anything else, just one
thing in that area. I have inmates in there; I can’t bring other inmates in...My
operational manager walks in and says that he wants an inmate sent out on a
medical escort. Well, I can’t bring someone into my area and strip search them

~ while other inmates are out, and run video court at the same time. But he wants it
done... “I don’t have a problem, you are the boss, I do what you tell me. If you
want me to shut down the court, then you go and tell the justice of the peace that
we have to shut down the court, so your inmate can go on medical escort. I do
whatever you tell me, you are the boss” (Respondent 1)

It is clear that the expectations continue to rise, along with the inmate population,
however there is limited amount of support for correctional officers to tackle these
expectations. They have to perform more, which may lead to ‘bending the rules’.

However, if something goes wrong they are fully accountable for ‘bending the rule’.
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“And the minuté I break a rule and something happens, they will say I broke rules. So I
do not bend or break rules. Because that will be used agai_nst me” (Respondent 1). There
are é.ttempts to make expectations and performance meet, but it such attenipts are not
always successful.
Care, Control and Custody

‘ What is the function of the Windsor Jail? Correctional officers responded to this
question with the same three words: care, control and custody of the inmates. The main
reason, aside from the obvious institutionalized response, is to protect society by keeping
dangerous individuals off the street. “In my opinion... what is the main reason? To
_protect society. Is.it a punishment? Umm, maybe because I have been in this institution
for so long, I don’t see it as a punishmeﬁt” (Respondent 1).

There seems to be no institutional rehabilitation embedded in the operation of the
Windsor Jail. The three words - care, control and custody - do not imply that there is any
mandate to change offenders for the better. In fact, one respondent noted the common
reference to jails ask“Con College: “[W]hat do they learn? ‘Hey I met so and so and he
will show me how to breék into houses’” (Respondent 1). Another respondent stated that
aside from kee;pirig people off the street “... there is not a whole lot we can do because of

-the size and age of [the jail]. Until we get a building large enough, we will not have any
~success” (Respondent 2). There was recogniﬁon among all respondents that there is an
urgent need for a new building to replace the old Windsor Jail. A new building would be
built to accommodate the increased demand for space and it would provide the needed

facilities for proper accommodation, programming and a positive environment.
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In bterms of deterrence, only occasional examples are mentioned by the
respondents, depending to a great degree on the way correctional officers treat offenders.
Nevertheless, it is rare and it is not the dominant regime in the Windsqr Jail.

You don’t see [deterrence] that often. But you have the odd one, who broke the

law for the first time. And you can show them that “You see that person there?

“You will look and live like them.” And that person never comes back. I don’t
‘want to sound like a bleeding heart, but if you can save one person it was worth it.

It is better for that person to be a productive person for society than a dread

(Respondent 1).

Showing respect and treating offenders respectfully was a key concept that
émerged from the interviews. The respondents believed that treating offenders as human
beings is the first very important step in a good direction, and offenders recognize such
behaviour, and most of them return it. “{W]hen they come into an institution, they are a
human being, and if I treat them how I would want to be treated, I find 98% of the time
they will do the samé thing to you” (Respolndent 1).

Offenders as Problems

Foucault’s (1995) conception of the power-knowledge relationship can be applied
to account for the ways in which offenders are created as subjects. Based on the findings,
there are a few ways that offenders are constituted as problems invthe Windsor Jail.

The justice of the peace, upon first cbntact with an individual charged with an
offence, will consider the level of ‘trustiness’ of the accused person. He or she may
consider risk factors in deciding whether this person will bé released until the next court
proceeding, or whether this person belongs to pre-trial detention. Such risk factors are

determined based on research on fecidivism, and the characteristics of past offender

populations. The court system, then, constitutes accused persons as risk subjects, who can
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be placed in risk categories and according to the level of risk posed, the next action is
determined. |

The respondents in this study constituted offenders as individuals who need to be

excluded from society in order to protect it. In addition, however, they emphasized that
koffenders are human beings, which in turn turns offender into subjects that can be
approached differently than risk subjects, as constituted by the courts. Addressing and
treating offenders as human beings seems to be less coherently connected to the
expectation of correctional management, which is geared towards efficiency and
increased worklbad. There seems to be little room provided for jail administrators to
accommodate offenders as human being subjects, which is evident in the way jails are
described as warehouses.

As Foucault (1995:53; 2000) notes, the eighteenth century public executiohkwas a
political operation, so was the management of the population through disci‘pline. So we
caﬁ look at present correctional policies as political operations as well. In the éighteenth
century, every crime was viewed as potential regicide committed against the sovereign.
Today, crimes are viewed as inﬂicting‘ damage on the values shared widely by the
members of society. Such values and the definition of the offence breaking those values
are ultimately politicai decisions or constructs. The appropriate responses to these
offen(;es are politically charged responses that involve a power-knowledge matrix. We
can ask “Who has power?’

Foucault (1980: 122) asserts that the state has a very peculiar place in systems of
power, where it could be viewed as the ultimate decider, or “meta-power” over life and

death, justice and injustice or right or wrong. However, there has to be an existing power
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structure, upon which this “meta-power” can operate. This is the basis of Foucault’s
analysis, where he guides attention to these mobile networks (Shiner 1982: 390). In the
case of the Windsor Jail, certaiply correctional ofﬁcers share some of the micro-positions
of power, as they administer “punishment, supervision and constrain” (Foucault 1995:
29), along with care, custody and control. Their local position within the network of
punishment encompasses the power-knowledge relation, which is applied in the care,

custody and control of inmates.
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CHAPTER SIX
‘CONCLUSION

Establishing the political rationality behind decisions 1n law making and resource
allocation on both the federal and the provincial level makés it possible to analyze the
penal regimes at work in the Windsor Jail. Several accounts are available that describe
the ways inmate management is practiced after sentencing (Grant & Luciani 1998;
Cormier 1997; Motiuk & Porporino 1989). Most often the focus falls on the précesses by
which correctional institutions deal with inmates according to their classification levels,
which is in essence‘ a risk management operation. However, this research sheds light on
another important aspect of risk management within the court proceedings, along with the
crystallization of a new regime in operation. '

The number of remanded individuals in Ontario, and in the Windsor Jail has been
steadily increasing both in absolute number and proportionally to sentenced inmates. This
increase that has been observed since the early 1990s reached the threshold of ‘equal
number of remanded and sentenced individuals in 2000-2001 (John Howard Society
2005). Also, the average number of days spent in remand has increased by tWelve since
the early 1990s. This may not seem like a lot, but coupled with the increase in
admissions, it signifies a shift in practices. Acfoss Canada thf: trend is similar: “as the
number of adults held in remand grew since 1996/1997, the number of adults sentenced
to provinciai/territorial custody dropped;” (Statistics Canada 2008).

Based on the interviews, statistical data and official discourses, it seems that jails,
which are the smallest institutions in the correctional syStém, are being tranys‘formed into

holding centers for remanded individuals. The numbers have been steadily increasing
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with no additional capacity provided by governments, which has resulted in a position
‘ whf;re jails are overcrowded. The Ontario government is slow to follow up its
commitment to build new instituti.ons to accommodate the increasing number of
remanded individuals. The proposed changes to the Criminal Code also warrant an
expectation of increased number of individuals in the correctional system.

As a result, remaaded inmates receive two-, or sometimes three-for-one credit for
their time spent in remand. While the credit system is criticized both by professionals
Gudg¢s, lawyers and correctional officers) and policy makers, there is little attempt to
deal with the root problem of overcrowding through increasing capacity at the courts to
process cases faster to trial in order to reduce the time spent in remand. However, the
decisions to remand are indicative of the power of judges to exclude risky individuals
before entering the correctional system. The effect of overcrowding is a reflection of the
objective and the tools used to achieve social sorting.

The situation that the Windsor Jail and undoubtedly other insﬁtutions across
Canada are facing shows a marked change in the way those believed to have offended
~ and to be risky are thought about and acted upon. Agamben (1995) talks about homo

sacer living a ‘bare life’ in a state of exception where law and fact are confused. It is this
duality of inclusive exclusion that is at the heart of politics, according to Agamben
(1995). Those on remand can be considered to be in such a posiﬁon. Individuals who
have not been tried, and as such shall be considered innocent, are in.fact detained in a
correctional institution. This detainmeat places them outside the law that protect rights of
those awaiting trial. They are in a state of exception where law is suspended and their

detainment is made possible by that act of suspension. They are excluded from the
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general population: those that aie free; yet they are not included in the offender
population: those who have been tried, found guilty and sentenced. This place, the state
of exception, permits actions that are not seen as léwbreaking. Treating remanded
individuals as if they were sentenced offenders is against the law, but in a state of
exception such treatment is tolerated. Using remanded iiimates for work in a correctional
institution is not permitted by law, yet it happens, and it is not considered lawbreaking.

The results suggest that the dominant regime in the Windsor Jail is a neo-
sovereign regime, which focuses on excluding individuals based on risk evaluation by the
courts during judicial proceedings. The risk regime exists in its effect of social sorting,
assighing risl<y individuals to be remanded in the jail. Therefore, the neo-sovereignty
regime and the risk regime share a boundary in the form of exclusion. They also share the
technology of the prison in order to perform exclusion. However, the technology of
prison is Very different under this regime from the technology of prison under the
disciplinary welfare regime. This difference can be seen in the conceptualization of care
provided to inmates. While care under the disciplinary regime focuses on rehabilifative
programs and training for reintegration to society, neo-sovereign care resembles the
maintenance of bare life.

The deterrence effect that was expected by tlie federal government (The
Conservative Party of Canada 2006) from the changes in law and policy does not seem to
materialize. As noted earlier, ther_e is a large proportion of offenders who return to jail
because criminal activity is their source of income or because of substance abuse.
Although not stated as a policy, rehabilitation and discipline do function on a micro level

between <correctional officers and inmates, but with very limited success. Risk
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management is detectable in the jails mostly in terms of violence prevention (both
towards inmates and staff). Risk is more prevalént in this context in the decisions of
judges to deny bail and place individuals on remand.

This paper has contributed to the literaturé on a theoretical level by noting that
rationales are involved in a piling-up relation, where rationales do not move along a
continuum, and old regimes may re-emerge coupled with new technologies to achieve
new aims and tackle new problems. The approach utilized in this péper allows for the
avoidance of reductionist descriptions, and contribﬁtes to useful analytical accounts with
practical applications. This thesis has also added to the literature by providing a detailed
account of the ways in which cérre_ctional officers approach their profession, the
challenges they face, and the success they achieve.

| Future research should expand on the forms of exclusion in correctional
institutions, with anaim of policy development and review. A governmentality approach
is useful in providing a toolbox, which is capable of discovering alternative discourses

and strategies in order to provide comprehensive solutions to complex problems.
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APPENDIX A: Interview Questions'

Correctional Officers
Theme 1 — Situating the Interviewee

1.
2.
3.

What is your job title?
Please explain your responsibilities.
How long have you held this position?

Theme 2 — Personal Background

4.
5.

6.

Why did you become a correctional officer?

What are you getting out of this job?

a. What in your opinion are 3 major advantages and disadvantages of being a
correctional officer?

How does a regular day look like for you?

a. How many primary clients do you have?

Theme 3 — Correctional Officer Training

7.

What training have you received?
a. How do you deal with job-related difficulties, such as stress?
b. Do you feel that you acquired an “on-the-job” training?

Theme 4 - Programming

8. What programs do you predominantly 1mplement'7
9. What are the goals of that program?
10.  What sort of interaction do you have with your clients?
a. How often would you say you meet with a person?
b. Is there a regular schedule that you follow or is it more on an ad hoc
basis?
11. What is the process of program design that you engage m”
12.  How do you define program/treatment needs?
Theme S - Risk
- 13, How do you identify risks?
‘ a. Do you integrate family members into the treatment program?
b. Do you engage offenders in the design process?
¢. Do you observe offenders prior to the design process?
14. What types of guidelines do you have to follow when designing treatment
programs?
a. Do you encounter problems in trymg to follow policies and regulations
when implementing/designing treatment programs?
15.  What roles do medical, psychological repons and risk profiles play in the
- program design?
16.  What do you do when you have little information about the offender?
17.  How do you deal with discrepancies in the offender’s file?
18. Do you find risk assessment tools useful?
Theme 6 — Personal rationale
19.  What, in your opinion, is the main reason for putting offenders in prison?
20.

Why, in your opinion, do people commit crimes?

Some of the questions are based on the interview guide used by Balucci (2002)
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APPENDIX B

Treatment Programs
The ministry provides offenders with many kinds of treatment programs, including:

anger and aggression control;
anti-criminal thinking programs (Change is Choice);
assertiveness training;

communication skills;

domestic violence groups;

rehabilitative work experience programs
job-readiness training;

life management skills;

literacy;

parenting skills;

sex offender programs;

sexual abuse counselling;

stress management training;

substance abuse groups; and

e victim awareness

Source: The Ministry of Community Safety and Correctional Services
http://www.mcscs.jus.gov.on.ca/english/corr_serv/adult_off/treat_prog.html
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