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INTRODUCTION

General

On April 15, 1972, the Governments of Canada and the

United States signed the Great Lakes Water Quality Agreement.
As an integral part of this agreement, the International Joint
Commission was asked to establish a Reference Group to study

pollution in the Great Lakes system from agricultural, forestry
and other land uses.
Subsequently,

the eighteen member Pollution From Land

Use Activities Reference Group was formed with an equal number
of Canadian and United States members to answer

the following

three questions:
(1)

Are the boundary waters of the Great Lakes System

being polluted by land drainage (including ground
and surface runoff and sediments) from agriculture,
forestry, urban and industrial land development,
recreational and park land development, utility and

transportation systems and natural sources?

(2)

If the answer to the foregoing question is in the

affirmative, to what extent, by what causes, and in

what localities is the pollution taking place?

(3)

If the Commission should find that pollution of the

character just referred to is taking place, what
remedial measures would, in its judgement, be most
practicable and what would be the probable cost
thereof?

In order to provide an adequate response to this last
question, the Reference Group proposed a series of studies to
define all

those remedial measures pertinent to the solution of

the problem areas identified.
This study is specifically

addressed to the review

and the evaluation of the existing legislative/regulatory
framework available for controlling pollution from land use
activities.
vii

The study is being undertaken jointly by both Canada
and

the United States and the respective study participants

have been asked to provide information on the following tasks:

(1)

Describe the content of the existing legislation/
regulation framework available at each level of
government (Federal, Provincial and local) for
controlling the non point discharges of sediments,
nutrients, pesticides and chemicals associated
with the following land use categories:

Urban Areas

(b)

Transportation Corridors

(c)

Extractive Operations

(d)

Agriculture

(e)

Recreational Areas

(f)

Forested Areas

(g)

Liquid, Solid and Deepwell
Disposal Areas

H.

(h)

Shoreline Landfilling Activities

M.

(1)

Lakeshore and Riverbank Erosion

L.

23:

(a)

WHEEL

Priority Rating*

Special reference should be made to the provisions
made at the local

level for controlling these potential diffuse sources

of pollution.
Emphasis on the land use categories studied should be assigned
according to the priority rating established by PLUARG.

H=High;

M=Medium;

L=Low.

(2)

Describe the extent of the regulatory power, the
commitment to develop and undertake programs and
the degree of enforcement practised at each of the
specified levels of government relative to pollution
from land use activities.

(3)

Identify other relevant government and non-governmental
programs and policies which would have an indirect bearing
on the control of pollution from land use activities (i.e.,
sediments, nutrients, pesticides and chemicals).

(4)

Identify those land use categories for which the four major
pollutants (sediments, nutrients, pesticides and chemicals)
are least controlled.

viii

(5)

In terms of the present jurisdictional framework

(i.e., Provincial and local) outline what possi
bilities for future action are available to each

This would include an analysis
level of government.
ions operating at each
limitat
utional
of the constit
al of the existing
potenti
the
and
level of government
controlling non
for
rk
framewo
y
legislative/regulator
point sources of pollution.

(6)

Describe the alternatives for the future evolution

of this legislative/regulatory framework based on

discussions with those persons actively working
with the present framework.
(7)

Work with the U.S.

contractors who are undertaking

a similar study to develop a standardized format
for comparing the legislative and regulatory
approaches taken in each country.*

This report addresses these tasks and presents the
findings of the legislative review and interviews with federaL
provincial and local officials in Canada,

(Ontario).

* The Canada U. S. comparative law report appears
under separate cover.

SUMMARY

This report is a study of government activity with respect to con
trolling water pollution from non-point sources (or land uses) in the

Canadian Great Lakes Basin.
It examines the legislation, regulations
and non-statutory programs which are being
or which could be - used
to control this form of pollution.
It identifies the principal agencies

and government levels with roles in this area, and offers an evaluation

of control efforts and policies to date.

Chapter One is an overview of the situation. It briefly reviews
the technical/physical nature of the non point pollution problem, and

provides a summary

analysis of the institutional arrangements availa

ble for controlling the various land use impacts to water quality and

resources.
Findings in this chapter are based on the more detailed in
stitutional review which is provided on a land use by land use basis in

Chapters Two through Ten.

Institutional mechanisms reviewed include planning, pollution con
trol, fiscal and proprietary/management schemes, both legislated and
non~legislated.
The role of the public is considered as well as key
judicial decisions affecting the nature and extent of legislation and
its enforcement in this general area. Voluntary/advisory programs and
educative initiatives are also noted.
In general, environmental legislation, particularly at the pro

vincial level, was found to be sufficiently broad to prohibit pollution
from diffuse or non point sources.

However, at both provincial and federal levels, it is frequently

the case that prior permits,

licences or approvals

preventive controls -

are not required for many of the land uses under consideration (e.g.

agricultural drainage schemes, feedlot operations and animal wastes, ap-

plication of fertilizers, transportation corridors generally, dredging).
Thus, reliance is frequently placed on voluntary codes, in house adminis
trative procedures and non environmental statutes to effectuate the equi

valent of preventive environmental control.

This general approach to

non point source pollution control can result in gaps in control effect
iveness and unsystematic
if not arbitrary
abatement and enforcement.

Recently proclaimed environmental assessment legislation in Ontario
may have some positive influence in reversing this situation, though its

effective application to the myriad small, proposed and on going, land
disturbing activities is doubtful.

In the context of new urban development, planning legislation is the
principal control instrument.
The separation of planning and pollution

control functions can only be bridged where there is great cooperation

between agencies responsible for these two mandates.

Frequently, diffi~

point source control because
culties can be generated for effective non
of this institutional separation of functions.
such as extractive operations
On the other hand, land use activities

found to be dealt with
and waste management and disposal sites, were
ts and approvals as a
permi
n,
through preventive environmental legislatio
external and in
both
rs,
matter of course. However, a variety of facto
regulatory effec
ence
influ
ternal to the responsible agencies, appear to
ation fore
gener
waste
tiveness in these areas as well (e.g. increasing
resources,
staff
ns, limited
closing certain approval and enforcement optio
conflicting policies, abandoned operations etc.)
be a mixed approach
Government use of fiscal tools was also found to
Federal opportunities
ng.
with both positive and negative initiatives emergi
source controls as a
exist, for example, to fiscally stimulate non-point
resource recovery
cial
Provin
condition of funding housing development.
water quality in
aiding
ctly,
efforts hold promise of positively, if indire
the other hand,
0n
sites.
l
future by reducing the need for waste disposa
ltural soil
agricu
federal/provincial agreements for fiscally stimulating
conservation have generally been permitted to lapse.
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PART ONE. LAND USE AND WATER QUALITY
I.

TECHNICAL BACKGROUND

THE NATURE OF THE NON POINT SOURCE POLLUTION PROBLEM FOR
GREAT LAKES WATER QUALITY*

INTRODUCTION

The growing realization over the last decade that the control of point
sources of water pollution would not provide the ultimate solution to the
improvement in water quality for the Great Lakes has caused investigators to
look to other areas where human activity has induced an imbalance with the
natural environment.
In the Great Lakes Basin these investigators have been
supported by a variety of institutions and intergovernmental agreements,

including the 108 and 208 programs under U.S. Public Law 92-500; the Corps of

Engineers, Lake Erie Wastewater Management Study; the Canada/Ontario Agreement
on Great Lakes Water Quality investigations of urban drainage and sewage
sludge disposal, and the International Joint Commission's Pollution from
Land Use Activities Reference Group.
DEFINITION

All of these programs are in one way or another addressing what has been
termed the non-point or diffuse source pollution problem.
Non point or diffuse
source pollution is usually defined as including all those sources of pollutant
inputs to surface and groundwater, with the exception of discharges from
industry and municipal sewage treatment plants (point source pollution).
The
importance of non point sources of water pollution to the Great Lakes System
has recently been emphasized by the preliminary findings of the Corps of
Engineers Lake Erie Wastewater Management Study.
The Corps indicated that
approximately 44% of the tributary phosphorus loading to Lake Erie could be
attributed to diffuse or non point sources of pollution.
1
Therefore,
despite treatment facilities in the Lake Erie Basin, the Lake Erie study
objectives for phosphorus will not be met without a significant alteration
to the present non-point loading.
CATEGORIES
Non point source pollution can generally be subdivided into three major
pollutant categories which are associated in varying degrees with a wide
variety of land use activities.
These three categories include sediments,
nutrients and toxic substances.
Each exerts a different impact which must be
addressed in any discussion of the non point problem.

*

Part One of Chapter One, describing the nature of the non point water
pollution problem (exclusive of Table 1.1), was prepared by Garth E. Bangay.

Mr. Bangay is the Co ordinator for the Pollution from Land Use Activities

Reference Group related activities of the Environmental Protection Service,
Ontario Region, of the Federal Department of Fisheries and the Environment.
1.

Corps of Engineers, Buffalo District, Lake Erie Wastewater Management
Study.
Preliminary Feasibility Report Vol. 1 Main Report.
Buffalo,
New York, December 1975.

Sediments

Over the years, the economic impact of erosion and sedimentation has
The loss of valuable topsoil from agriculture during
been well documented.
areas
the 1930's and the resultant loss in productivity experienced in those
The
.
history
n
America
most severely effected is an important part of North
e impact of
sedimentation of reservoirs and harbours has been another negativ

It often results in expensive
the sedimentsi movement from upland areas.
.
facilities
these
of
dredging to maintain the integrity

These fine grained materials may also create turbidity problems in
streams and lakes which result in reduced light penetration with pOSSible
detrimental implications for the biological community.

Recently a number of studies have demonstrated that sediments not only
constitute a physical problem but also can exert a significant water quality
Sediments, especially the smaller size fractions, i.e. clay, readily
impact.
adsorb a wide variety of pollutants including nutrients, pesticides and
toxic substances. In some instances, these materials form strongly cohesive
bonds with the sediments and are unavailable to the aquatic environment, while
in other cases the sediments merely act as a transport mechanism for these
materials carrying them from upland areas to the Great Lakes, where they
become available to the biological system.
Nutrients

The two nutrients of primary concern in any discussion of water quality
Excessive nitrogen levels are primarily
impacts are nitrogen and phosphorus.
In
a concern as they relate to the contamination of potable water supplies.
the nitrate form, nitrogen is extremely mobile and moves readily with water
percolating through the soil profile to groundwater. This potential problem
is of special concern in areas where groundwater constitutes the major source
of water for human and livestock consumption.
In contrast, increasing phosphorus levels are more closely associated
with the problem of over enrichment of receiving waters, leading to species
alteration and increased levels of biological activity.
The control of this
natural aging process, which can be greatly aceelerated by artificially
increasing the supply of phosphorus, was a primary focus of the 1972
Canada/United States Agreement on Great Lakes Water Quality. 2
Unlike
nitrogen, which more often moves through the soil profile, phosphorus is
generally transported overland either in solution or attached to soil
particles.
Toxic Substances
Organics
Pesticides

A good deal of early environmental concern focused on the residuals of
the organochlorine pesticides which were widely used throughout North
America. While it is true that significant residues of these earlier
pesticides are still found in the aquatic environment, the banning of
their use in most jurisdictions obviate this problem with time.

2.

Can/U.S. Agreement on Great Lakes Water Quality
Sinned at Ottawa
April 15, 1972. Entered into force April 15, 1972.
7
.

~'

0

L \

Today the onus is on pesticide manufacturers to demonstrate that new
pesticides will not exert a harmful impact and that they will be
environmentally degradable.
G. Chesters
has indicated however,

that

even with the use of less persistent pesticides, residue build

up may occur through increasing use of repeated applications.

aCCUmulation and impact of the degradation products of readily
degraded pesticides in the environment are relatively unknown."

The

Other Organic Compounds

These substances which are often characterized by their minute
quantities, their presistence and the danger of their eventual
biomagnification are used in a wide variety of applications and
uses throughout the Great Lakes Basin. PCB s and Mirex are
only two of a larger number of organic compounds which have
recently become a significant environmental concern.
These
materials may gain access to the Great lakes through atmospheric
precipitation, direct effluent discharges, runoff from the land
surface and through movement with water infiltrating to ground~
water.
Inorganic
Metals

Problems in the aquatic environment associated with metals have
most notably been associated with the harmful impacts of
mercury and leade
However, other metals do enter the aquatic
system from point source discharges and from runoff from a
variety of land use activities including urban and agricultural
areas.
Identification of problems associated with metals are hampered
by a number of factors including some of those affecting
organics, low concentrations at point of discharge, biological
availability, problems of biomagnification and toxicity.
Radioactivity

Problems associated with radioactivity have been identified in
Lake Huron and Lake Ontario. 4
The primary sources of
contamination are associated with atmospheric fallout of
nuclear weapons testing debris and the discharge of radionuclides
at power reactors and fuel production and reprocessing plants.
Only a few localized problems have been associated with leachates
from land fill sites or tailings piles.

G. Chesters, Va Simsiman. Pesticides, Agriculture and the Great Lakes.
Great Lakes Basin Communicator, September 1975.
Great Lakes Water Quality Board, Great Lakes Water Quality Fourth
Annual Report to the International Joint Commission, July 1976.

LAND USE-POLLUTANT RELATIONSHIPS

In the Great Lakes

BaSin9the level of these potential pollutants

.
generated by individual land use activities varies greatly

The following

of the potential
brief dichssion will hopefully provide some appreciation
problems associated with each.

forest land
In terms of the total land area in the Great Lakes Basin,
59 percent, followed by agriculture
accounts for the largest portion
Among these three dominant land use
.
33 percent, and urban m 6 percent
Basin,
classes, which account for 98 percent of the total land area of the
present
y
probabl
use
activities associated with urban and agricultural land
nts from
the greatest potential for contributing significant levels of polluta
some
non~point sources. Activities associated with forest land do have
ted under
restric
ly
primari
is
this
but
nts,
polluta
potential for contributing
during
cover
ive
vegetat
soil
the
of
present practices to the disturbance
to the
active harvesting operations and for a one or two year period prior
a
only
Basin
Lakes
In the Great
rcestablishment of this protective cover.
thus
year,
small portion of the available forest land is harvested in any one

minimizing the impact of this activity.

h
Agriculture is the Basin s second largest land use component and, althoug
y
intensit
low
in
is
land
ural
approximately 56 percent of the Basin's agricult
uses such as pasture and range land, the remaining 31,426 square miles is
The increasing cost of land as an input to agricultural
cultivated intensively.
ers,
production coupled with improved production technology ~ inorganic fertiliz
ate
concentr
to
farmers
ed
encourag
has
pesticides, and crop hybridization,
their activities on a much reduced land base. Many of these new practices do
hold the potential for exerting negatiVe environmental impacts.
As a part of this intensification of agricultural activities, farmers
are increasing their acreages of row crops such as corn and soybeans, which
as
have the highest erosion hazard while reducing the acreages in crops such
crops
field
These
forage and pasture, which present a much lower risk.
also receive the heaviest inputs of pesticides and fertilizers, thus further
enriching the eroded soil particles detached and transported from these
areas.

The feeding of livestock and poultry also reflects the new emphasis on
the intensification of agricultural production. Problems associated with
these actiVities primarily relate to the mismanagement of animal wastes,
including lack of sufficient and/or properly constructed storage facilities
Livestock and poultry wastes
and the incorrect land apylication of wastes.

5.

Temporal Pattern of Erosion and Fluvial
W.T. Dickinson, G.J. Wall.
Vol. 3,
Basin. Geoscience Canada.
Lakes
Great
the
in
tion
Sedimenta
No. 3, August 19760

may contribute to water pollution in many ways, such as nutrient enrichment
of receiving waters, the addition of pathogens some of which may be harmful
to human health and the depletion of oxygen supplies.
Although urban areas occupy a significantly smaller portion of the
Basin s total land area, they do support a disproportionate share of the
Basin's total population.
In 1971, approximately 80 percent of the Basin's
population was classified as living in urban areas.

The two major non point sources of pollution associated with urban areas
are excessive sediment losses, especially during periods of construction,
and discharges of complex wastes during periods of stormwater runoff. Most
sediment losses associated with urban areas primarily occur during periods
of large scale urban land developments.
Often the construction practices
used in these developments result in the destruction of the protective vege
tation cover and the exposure of the lower mineral soil horizons less resistant
to erosion.
Sediment yields from land undergoing these development practices
may be one thousand times greater than yields found on adjacent undeveloped
land. 6
Similar problems of accelerated erosion and sedimentation are also
associated with other major land disturbances occurring outside urban areas,
including construction of major transportation and utility corridors.
The relatively impervious nature of established urban areas (from 30 to
100 percent of the area may be classified as impervious depending on the
specific use), results in the rapid runoff of precipitation and acceleration
of downstream sedimentation and erosion.
This runoff, especially during the
period of first flush, may carry a wide range of pollutants due to the complex
and often unregulated nature of the activities taking place in urban areas.
Thus the problems of both quality and quantity must be addressed in providing
any final solution to the problem of urban runoff,
In the Great Lakes Basin, extensive areas of land are used for the disposal
of wastes generated by urban areas. These wastes include liquid sewage sludges,
industrial effluents and sludges, wastewater from private residential treatment
systems and solid wastes generated from residential, industrial and institu
tional sources.
The highly contaminated nature of these wastes, the large quantities
produced on a daily basisS and the minimal control exerted on disposal practices
in many jurisdictions, has resulted in these sources of non point water pollution
becoming a significant concern.
In Ontario for example, 4.3 million gallons
of sewage sludge are produced per day.
Approximately 41% of this sludge is
incinerated and of the remainder, about 70% is disposed of on farmers'

6.

R.L. Walker and Partners.
Contribution of Sediments and Other Pollutants
to Receiving Waters from Major Land Development Activities.
Environment
Canada, April 1974.

fields, 20% into sanitary landfills and 10% by other means. 7 Problems asso
ciated with the disposal of sewage sludges have included the migration of

heavy metals and other persistent polluting chemicals through the soil to the
cultivated crops, from the soil surface during runoff events, and through the
These problems combined with those of nutrient
soil into groundwater supplies.

runoff increase the risk of water pollution.

A significant number of the previously established solid waste sites in

the Basin were located in areas where the risk of polluting both surface and
The quality and rate of movement of leachates from these
groundwater exists.
sites is not well know due to the relatively unknown nature of the inputs to
these sites and the lack of knowledge concerning rates of degradation and

methods of leachate movement.

In the Great Lakes Basin there are agproximately 7.1 million people being

, thus creating the potential for
served by private waste disposal systems
These problems have developedbecause of
significant water quality impacts.
a lack of knowledge about the soil processes acting on these effluents, under-

designed systems, poor site selection and a lack of ongoing system maintenance.
In the foregoing discussion of the impacts of a variety of land use acti
vities on water quality, it has become apparent that some land use activities
have created problems where none previously existed, while others have simply
The contribution of pollutants
accelerated or modified a natural process.
from lakeshore and riverbank erosion would correspond most closely to this
latter category.

In the lower Great Lakes (Erie and Ontario) fine grained sediments derived

from shoreline erosion represent the most significant portion of the total fine
Tributary loadings are less signifigrained sediment load to these waters 9 .

cant and preliminary date would seem to indicate that the material eroded from

riverbanks represents only a small and variable portion of the total tributary

load.

Studies are still underway to ascertain the biological availability of

those nutrients, pesticides and chemicals associated with these sediments.

Until these studies are completed it will be difficult to assess the real impact of this input.

7.
8.

S.A. Black, N.W. Schmidtke. Overview of Canadian Sludge Handling and
Land Disposal Practices and Research.
Proceedings of the Sludge
Handling and Disposal Seminar. Toronto, Ontario.
September 18-19, 1974.
International Reference Group on Great Lakes Pollution from Land Use

9.

A.L.W. Kemp, R.L.

Activities.
Joint Summary Report, Canada United States on the Inventory
of Land Use and Land Use Practices.
International Joint Commission,

September 1976.
Thomas, C.I. Dell and J.M.

Jaquet.

Cultural Impact on

the Geochemistry of Sediments in Lake Erie. Journal of the Fisheries
Research Board. V. 33N.3, 1976. p. 440 462.

Much of our brief experience in the field of water pollution control has

been related to point sources.

These sources which can often be easily iden

tified and monitored at the specific point of discahrge have been relatively
easy to deal with in comparison to the problems which face us in the field of
non point pollution control.

SLWMfl Y
Non point sources of water pollution are characterized by their wide variety
and large number of sources, the seemingly insignificant nature of their indivi

dual contributions coupled with the often damaging nature of their cumulative
impacts,

the intermittent nature of their inputs,

the little understood natural

processes acting to modify these inputs, and the variety of social and economic
interactions which affect these sources and their inputs. All of those complex
interactions mitigate against finding a simple solution to such problems.

For reference purposes, Table 1.1 has been developed to outline the various
land use categories, activities and potential contaminants generated that have
been described above.
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Table

1.1

LAND USE CATEGORIES, ACTIVlTlES AND POTENTIAL CONTAMINANTS T0
THE GREAT LAKES SYSTEM
LAND USE ACTIVITY

LAND USE CATEGORY

CONTAMINANT TYPE

1.

Urban Areas

- residential, commercial and

primarily sediments,

industrial construction site runoff
stormwater runoff generally

chemicals, nutrients
and pesticides

2.

Agriculture

application of pesticides

primarily nutrients,

feedlot operations /animal WaSCeS

and sediments

- application of fertilizers

chemicals, pesticides

erosion from general farm practices

drainage

runoff from construction use and

primarily sediments,

3.

Transportation
Corridors

maintenance of
highways and roads
railroads
airports
pipelines
hydro rights of way

chemicals
pesticides

4.

Extractive

pits and quarries

primarily sediments

Operations

mining
brines requiring disposal from oil

and chemicals

timber production (including

primarily sediments

and gas operations

5.

Forested Areas

cutting operations, and construction,
maintenance and use of roads)
woodland grazing
wildlife management

nutrients and
pesticides

recreation (i.e. construction,

maintenance and/or protection of
recreation sites, forest roads and

trails)
6.

Liquid, Solid
and Deepwell

Disposal Areas

solid wastes from residential,
industrial, and institutional

primarily leachates
from disposal sites

sources
liquid sewage sludges

and chemicals

hiking

primarily sediments,

private sewage disposal systems
(i.e. septic tanks etc.)
liquid industrial wastes

7.

Recreational

Areas

skiing
snowmobiling

nutrients, pesticides
and chemicals

riding

all-terrain vehicle use
pesticide use

private waste disposal systems
associated with vacation homes

8.

Shoreline
Landfilling

9.

Lakeshore and
Riverbank Erosion

land or construction excavations
dredging activities

primarily sediments
and chemicals
- primarily sediments

PART TWO:
Approach
of this
Part

SUMMARY ANALYSIS OF INSTITUTIONAL CONTROLS

This Part of the Overview chapter is organized to serve two princi

pal functions and audiences.

First, Section II is designed for the reader

interested in a particular land use activity (e.g. feedlot operations and
animal wastes).
The summary tables, which are organizaed by land use cate
gory (e.g. Agriculture), permit a quick review of the relevant institutional

level's authority, organization and response to that specific land use ac
tivity when read in conjunction with Section III.
Second,

Section III is designed for the reader interested in insti

tutions and their authority, organization and response to land use/water
quality
problemsgenerally.
Section III can thus be read in its entirety

for this purpose without reference to Section II.
On the other hand, the
Section II summary tables require the Section III conclusions in order to
be properly utilized.
In general, however,

II and III complement each other.

For example,

in Section III the land use categories are listed in the margins, where
appropriate, so that cross referencing from a table in Section II is
facilitated.
Section II also defines the key types of control mechanisms and

assigns a symbol to eaCh (e.g. fiscal=F).

In each land use category table,

where appropriate, the symbol is linked to the land use activity, institutional levehs) and Section III's substantive conclusions respecting the
institutional level(s)' authority, organization and response to the parti
cular problem.
Each table also indicates the page in Section III where
this review appears.

It should be emphasized that the identification of a land use activity
with a control mechanism symbol does not necessarily mean that the area is
adequately served by the mechanism.
Reference to the Section III review is

necessary.
In a very few instances a judgement was made that a symbol
should be used to draw to the attention of the reader, the Section III conclusion(s) respecting the lack of a particular type of controlmechanism in
relation to a land use activity.
(E.g. lack of provincial preventive controls in relation to application of fertilizers).

In turn, the existence of a blank space for an institutional level and
a land use
activity usually implies (l) the lack of a substantive role

because of constitutional/jurisdictional limitations (e.g. federal govern
ment and pits and quarries) or (2) that insufficient information was available to warrant a substantive finding under the Section III conclusions.
Item 2 is the case mainly for Table 1.7 (Forested Areas) and Table 1.9

(Recreational Areas).

In either case this does not necessarily mean that

the activitiy has not been discussed in the background chapters
Chapters Two through Ten.)

(i.e.

Findings in this Part are based on the more detailed institutional

1r.

review which is provided on a land use by land use basis in Chapters Two
through Ten. Where necessary recourse should be had to the relevant Chapter.
II.

INSTITUTIONAL CONTROL MECHANISMS: DEFINITIONS AND SUMMARY TABLES
Definitions

The following are definitions for the key types of control mechanisms

discussed in this study.

Symbols that appear after each underlined phrase

are meant for use in Tables 1.2 through 1.10.

Pollution Control (PC) includes the control of specific projects or
activities through legislation or regulations by Preventive (P)* or 333

Preventive control includes a situation where a pro
active (R) means.
posed or continuing activity must receive an approval, permit or licence
etc. from a designated agency prior to project implementation, or at
Reactive control includes a situation where an acti
periodic intervals.
prior approval, but is subject to control retro
without
vity may proceed

actively if pollutionpmohibitionsor standards are violated.

An example

of a preventive control would be a certificate of approval prior to the

establishment of a waste disposal site. An example of a reactive control
would be a prosecution and fine for a fish kill from a feedlot operation.
~Planning

(P)*

includes a situation where a plan of a specific acti

vity must be submitted prior to implementation of the activity, or where
a municipal/regional government or the province develops a general or

specific plan, which must be followed in approving and/or implementing
subsequent specific activities. Examples would include a subdivision plan
showing the stormwater and site runoff control measures to be employed
during and after development and an official land use plan for a local area
showing where, and what type of activities may be undertaken within the
planning area.

-Fiscal (F) activity includes loans, grants, subsidies, taxing in-

centives or other funding measures or monetary assistance from a public
agency to individuals, the private sector or groups or to other govern
ment levels or agencies to assist in improving or stimulating pollution
abatement.
Proprietary or Management

perty or facilities.

(PM) responsibility for public lands pro

This includes the guidelines adopted by a public

agency on how it will maintain such lands, property or facilities, as well
as how it views its reponsibilities in relation to the controls of other
An example would be a harbour commission's expansion
public agencies.

plans and practices and its response to environmental planning and sensi
tive

area designations or constraints.

0ther Statutory Control (OS) includes an Act or regulation that has

been implemented for another major purpose, but will have an indirect imAn example would be environmental cons
pact on environmental control.
traints arising out of pipeline legislation.

Non Statutory Control

(NS) includes programs.codes,

guidelines that

are not in direct response to a legislative mandate, but which are designed
to reduce pollution. This includes educational and technical assistance
programs and in house administrative procedures. An example would be the

voluntary Agricultural Code of Practice program or the federal Environ
mental Assessment and Review Process.

It should be noted that definition symbols may be combined.
For
example PCP=Pollution Control Preventive; or PNS=Planning but Not Statuto

rily authorized.

*P when used alone means "Planning".
SummarX Tables

Tables 1.2 1.10 have been developed for purposes
been outlined above.
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that have previously

P

PC

R - Reactive

Table 1'2

Planning *

P - Preventive *

Pollution Control

Fiscal
F
PM ~ Proprietary or Management

responsibility

Mechanism

F

Page

28
29

INSTITUTION
REGIONAL
ONTARIO
GOVERNMEN
GOVERNMENT

Mechanism

P
PC

Page

35
36
41

Mechanism

P
PC

generally

F

28

29

P

35

36

CONSERVATI'X

AUTHORIT T: S

Page

46
47
47

Mechanism

PNS
PC

P
PC

46

47

47
48

Page

50
51
52

MUNICIPAL
GOVERNMENT
Page
.Hechanism

P
PC

54
55
56

P

54

53

48

42

Stormwater runoff

"Planning"

PNS

51

PC

55

56

l7

H

Identification of a land use activity with a control mechanism symbol
NOTE
does not necessarily mean that th e area 1 5 adequat elv.1 served by the mechanism.
Reference should be had to the pages cited.

Construction site
runoff

When used alone means

*P

URBAN AREAS

FEDERAL
GOVERNMENT

Land Use Activity

OS - Other Statutory Control
Non Statutory activity
NS

LAND USE CATEGORY

Table 1.3

PP - Planning *

R

c - Poll U t
*0 Contro
F
Fiscal

PM

LAND USE
CATEGORY
~ -

F

OS

Page

31

PC
NS

39
40

30

PC

39

31

Mechanism

Page

AUTHORITIES
Page
Mechanism

MUNICIPAL
GOVERNMENT
Page
Mechanism

42

33

NS

43

40

l8

Feedlot operations
and animal wastes

29

PC

30
31
32

P
PC

NS

T

29
3C

3c

PC

"*9

40
3
A2

C.
C"

Drainage

P

Q;
Ca

Erosion from general
farm practices

36
37
39
42
43

PC

43

NS

p

35

P(Y

EC

57

V

F

1

52
53

53

I)

fertilizers

Mechanism

t

on ro

Non Statutory activity
When used alone means
"p1 anning

CONSERVATION

GOVERNr-ENT

C

NOTE:
Identification of a land use activity with a control mechanism symbol
does not necessarily mean that the area is adequately served by the mechanism.

Application of

PC

Page

GOVERNMENT

a u cry

Reference should be had to the pages cited.l

Application of
pesticides

lMechanisml

*P

INSTITUTION
REGIONAL
ONTARIO

GOVERNMENT

Land Use Activity

05
NS

AGRICULTURE

FEDERAL

'
*t
Si vengivi
er

P

-~

Proprietary or Management
respon51bility

Reactive

W

Table 1.4

LAND USE CATEGORY

SOLID, DEEPWELL DISPOSAL AREAS

INSTITUTION

FEDERAL
GOVERNMENT
Mechanism

Page

Solid wastes from
residential,
industrial and
institutional sources

PM

34

Liquid sewage
sludges

OS
PM

Land Use Activity

ONTARIO
GOVERNMENT
Mechanism

Page

REGIONAL
GOVERNMENT
Page
Mechanism

19

37
38
42
45

PM

48

PM

PCR

38
39
42

48
49

Private sewage
disposal systems

PC

43

Liquid industrial

PC

38

PCP

PCR

31
34

PCP

wastes

r >W~W4

A-v »* -

4-

V

T

"Planning"

CONSERVATION
AUTHORITIES
Page
Mechanism

MUNICIPAL

GOVERNMENT

Mechanism

PC

Page

57

.
Reference should be had to the pages cited

LIQUID,

05
NS
*P

a control mechanism symbol
"Identification of a land use activity with
NOTE
s adequately served by the mechanism.
does not necessarily mean that th e area 1 H

Planning *
P
Pollution Control
PC
F - Fiscal
Proprietary or Management
PM
responsibility

Reactive
Preventive *
Other Statutory Control
Non Statutory activity
When used alone means

_

l_;_4

.4_-A_A

Table 1.5

P
Planning *
PC - Pollution Control

R

l

[14

Fisca1

LAND USE CATEGORY

I
z
m

P
OS

Proprietary or Management

responSIbllity

Reactive

_

.

Preventive
Other

Statutory Control
Non Statutory activity

NS

TRANSPORTATION CORRIDORS

*

*P - When used alone means

INSTITUTION
FEDERAL

ONTARIO

GOVERNMENT

Land Use Activity

Mechanism

Page

REGIONAL

GOVERNMENT

Mechanism

Page

GOVERNMEN

Mechanism

Page

CONSERVATION

MUNICIPAL

AUTHORITIES

GOVERNMENT

Mechanism!

Page

Mechanism]

Page

Runoff from
construction,
maintenance and use
of

Highways and Roads

20

Construction

PC

and upgrading

PM

40
44

PM

49

PC

57

PM

58

58

45

Salt use and
storage

Railways

Airports

NS

NS

32

OS
PC

32
32

NS

32

OS
PM
PC

57
58

32
34
32

PM

PC

PC

40

52

57

57
58

N(YTE
"Identification of a land use activity with a control mechanism symbol
does not necessarily mean that the area is adequately served by the mech anism.
Reference should be had to the pages cited.

"Planning"

Table 1.5

(cont.)

Reactive
Preventive *
Other Statutory Control
Non Statutory activity
When used alone means

Planning *
Pollution Control

Fiscal

LAND USE CATEGORY

Proprietary or Management
responsibility

"Planning"

TRANSPORTATION CORRIDORS

Pipelines

Mechanism

OS
PC

GOVERNMENT

Mechanism

Page

AUTHORITIES

Mechanism

Page

MUNICIPAL

GOVERNMENT

Page

Mechanism

32
33
32
32

PC

the pages cited.

Hydro rights of way

Page

CONSERVATION

REGIONAL

NOTE:
Identification of a land use act'1V 1 ty with a control mechanism symbol
does not necessarily mean that the area is adequately served by the mechanism.

Land Use Activity

ONTARIO
GOVERNMENT
Mechanism Page

Reference should be had to

INSTITUTION

FEDERAL
GOVERNMENT

40

21

ll

r

r

.

..

-

V

.

O

.,

.

.

-

.

s

.

u

..

.

;

1

v

-

-

-

Table 1.6
Planning *
Pollution Control

Fiscal

R - Reactive
P _
Preventive *
OS _
Other Statutory Control
NS _
Non Statutory activity
*P
When used alone means

W

Proprietary or Management
responsibility

Land Use Activity

Mechanism

Pits and quarries

Mechanism

PC

PC

Page

43
44

42
43
44

PC

41

22

PC

Brines requiring
disposal from oil

and gas operations

REGIONAL

CONSERVATION

GOVERNMENT

Mechanism

P

Page

49
50

AUTHORITIES

Mechanism

Page

MUNICIPAL
GOVERNMENT

Mechanism

P

PC

Page

49
SO
57

the pages cited.

Mining

Page

INSTITUTION

ONTARIO
GOVERNMENT

NOTE
Identification of a l and use acti Vl ty with a control mechanism symbol
does not necessarily mean that the area is adequately served by the mechanism,

FEDERAL
GOVERNMENT

Reference should be had to

"Planning"

EXTRACTIVE OPERATIONS

Table 1.7

Recreation sites,
roads, trails

CONSERVATION
AUTHORITIES

Mechanism

Page

MUNICIPAL

GOVERNMENT

Mechanism

Page

H

Wildlife

"Planning"

NOTE:
"Identification of a land use activity with a control mechanism symbol
does not necessarily mean that the area is adequately served by the mechanism.

23

Woodland grazing

40

OS
NS
*P

Reactive
Preventive *
Other Statutory Control
Non Statutory activity
When used alone means
Reference should be had to the pages cited.

operations, construc
tion, maintenance
and use of roads, and
regeneration

PC

1

(i.e. cutting

INSTITUTION
REGIONAL
ONTARIO
GOVERNMENT
GOVERNMENT
Page Mechanism Page
Mechanism

{1

Timber production

FORESTED AREAS

I

Land Use Activity

FEDERAL
GOVERNMENT
Mechanism Page

LAND USE CATEGORY

Cd

P - Planning *
Pollution Control
C
Fiscal
F
M - Proprietary or Management
responsibility

I
II

9-: Olin
Du

Table 1.8

Planning *

Pollution Control
Fiscal
Proprietary or Management
responsibility

LAND USE CATEGORY

SHORELINE LANDFILLING

Landfill and

NS

32

construction

OS

32
33
34

excavation

PM

24

Dredging

NS

33
33
33
34

INSTITUTION

ONTARIO
GOVERNMENT
Mechanism
Page

PCP
PCR

40
43

REGIONAL
GOVERNMEN

Mechanism

P

CONSERVATION
AUTHORITIE

Page

49

Mechanism

PC
PM

MUNICIPAL
GOVERNMENT

Page

51
52
3

Hechanism

Page

ll

FEDERAL
GOVERNMENT
Mechanism] Page

"Planning"

FKYIF:
Identification of a land use activity with a control mechanism symbol
does not necessarily mean that the area is adequately served by the mechanism.
Reference should be had to the pages cited."

Land Use Activity

R - Reactive
P
Preventive *
OS - Other Statutory Control
NS
Non-Statutory activity
*P
When used alone means

Table 1.9
Planning *

Reactive
Preventive *
OS
Other Statutory Control
NS - Non Statutory activity
*p _ When used alone means

LAND USE CATEGORY

Pollution Control

RECREATIONAL REASA

"Planning"

INSTITUTION

FEDERAL
GOVERNMENT
Land Use Activity

[Mechanism

Pace

ONTARIO
GOVERNMENT
Page
Mechanism

Snowmobiling

25
Riding

All terrain
vehicle use

Pesticide use

Private waste

disposal systems

from vacation homes

PC

43

REGIONAL

GOV E RNI-lENT

Mechanism

Page

CONSERVATION
AUTHORITIES

Mechanismi

Page

MUNIC I PAL
GOVERNMENT

Mechanism!

Page

NOTE ..
"Identification of a land use activity with a control mechanism symbol
does not necessarily mean that the area is adequately served by the mechanism.
'1
Reference should be had to the pages cited.

Fiscal
Proprietary or Management
responsibility

Table 1.10

PM

Planning *
Pollution Control
Fiscal
Proprietary or Management
responsibility

LAKESHORE AND RIVERBANK EROSION

Natural sources and
human accelerated

iMechanisml

Page

INSTITUTION

ONTARIO
GOVERNMENT
Mechanism

PM
P

Page

46
52

REGIONAL
GOVERNMENT
Mechanism

P

Page

49

CONSERVATION
AUTHORITIES
Mechanism
Page

PC

MUNICIPAL
GOVERNMENT
Mechanism
Paoe

52

52

NOTE
Identification of a land use activity with a control
mechanism
symbol
does not necessarily mean that the area is adequately served by
the mechanism.
.1

Activity

"Planning"

Reference should be had to the pages cited.

FEDERAL
GOVERNMENT
Land Use

Reactive
Preventive N
OS ~ Other Statutory Control
NS
Non Statutory activity
*p _ When used alone means

LAND USE CATEGORY

III.
Constitu
tional

powers

THE INSTITUTIONAL RESPONSE:

SUMMARY DISCUSSION AND CONCLUSIONS

The British North America Act of 1867, though not explicitly
addressing water quality/land use matters, distributes the basis
for legislative control over water pollution and land use between
the provincial and federal levels of government.
The enumerated powers of the federal government include jurisdiction over navigation and shipping, certain harbours and canals,

the public debt and federal property, lands reserved for Indians,'

fisheries, works declared by Parliament to be for the general advan

tage of Canada (e.g. nuclear facilities), interprovincial works and

undertakings such as railways, trade and commerce, defense estab
lishments, the criminal law and, under a residual clause, competence

to enact legislation for the "peace, order and good government" of

Canada in relation to all matters not coming within the subjects
assigned exclusively to the provinces.
The enumerated powers of the provincial government include property
and civil rights, matters of a merely local or private nature, local

works and undertakings (pertaining to transportation and related systems),
municipal institutions,
natural resources.

ture.

the management and sale of public lands and,

Both levels of government may legislate with respect to agricul
The allocation of legislative powers gives the province the

principal authority and scope for land use and water pollution control.

However,

shipping,

federal authority for several matters (e.g. navigation and

fisheries, certain harbours and transportation matters such

as airports, pipelines and railways of an interprovincial nature) makes
it evident that land use/water quality decision making can be influenced
by federal responsibilities.
Federal Government

The federal government can address problems of land use and water

quality through its capacity to financially stimulate sound land use
practices in the private sector, by regulating certain products and

land disturbing practices under federal jurisdiction and by undertaking
exemplary management of federal lands,

properties and facilities.

Review of federal fiscal, regulatory and proprietary action suggests
that while some positive initiatives are in place, developing or under

consideration, federal programs are also marred by conflicting goals and

objectives.

These conflicts are illustrated by the discontinuance or

absence of fiscal incentives for promoting certain land management techniques for water quality protection;

inadequate federal preventive legislative

strategies where provincial authority may be in doubt and; lack of
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co ordination between agencies brought about,

in part, because respon

sibility and authority for environmental protection is fragmented at
the federal level.

Such conflicts may also contribute to land use/water quality
planning problems at the regional or local level. Eliminating
conflicting objectives at the federal level could improve land use/
water quality planning and control at other levels of government as
well.
Fiscal Activity
Federal fiscal
activity can consist of loans, grants, taxing
policies, subsidies or other funding measures to the private sector or

to other government levels for improving land use techniques to control

water pollution.

Some federal fiscal initiatives or opportunities appear promising.
A number of federal incentive approaches offer only partial solutions
or address some land use concerns but not others.
Still other federal
programs are silent, vague or unsystematic as to what environmental

criteria are being applied before federal monies are dispensed.

Urban
Areas

*
Some federal programs, which could be construed as permitting fund
ing for non-point controls are not being used to do so. For example,
under the National Housing Act, the Central Mortgage and Housing Corpo
ration (CMHC) could require, as a condition precedent to financial
assistance, that recipients of funding for land assembly and new communities adopt appropriate sediment control plans and laws.
This option
is not under consideration by CMHC.
*
Recent amendments to the National Housing Act appear to permit
financial assistance for quantity control of stormwater. Several CMHC

research studies respecting on site retention of storm water are being
undertaken.
Moreover, 8 102 of the monies made available for such
projects can be used for design and supervision.
It is conceivable,

according to CMHC officials, that some of these funds could be made
available for monitoring and related matters, during certain phases of
construction activity.

(Monitoring and inspection by local agencies,

are frequently the heart of effective non point controls.) However,
loan forgiveness of more than the current 25% authorized by the Act
may be needed if monitoring during the construction phase is to be
financially viable for some local agencies.
*

Funding for quality or treatment control of stormwater is not

authorized under the National Housing Act.
(Research is being under
taken by CMHC to determine what the costs to CMHC could be on a

national scale,

if stormwater treatment is required.)

and until
The CMHC's funding of pollution control goes largely
for the point source pollution
the recent amendments went exclusively

aspects associated with sewerage projects.

To the extent that this

funding encourages, or makes possible, new urban developments, with
little or no funding available for control of non point source pollu
tion, the CMHC might be said to encourage the more diffuse aspects of
water pollution associated with new urban development.
Agri
culture

Some federal fiscal programs provide assistance for certain types
of non point controls but
not others.
This approach suggests either a
federal preference for technical/structural solutions (e.g. abatement
equipment or processes) as opposed to non structural alternatives
(e.g. re vegetation), or federal budgetary constraints, or both.
For
example, federal income tax regulations respecting accelerated capital
cost allowances (ACCA) permit farmers to write off over a two year period
the total cost of equipment or processes
installed for the prime purpose
of controlling water pollution from animal wastes associated with feed
lot operations or other farm structures.
However, revegetation of stream
banks or fence emplacement to control cattle stream watering and bank

erosion are not eligible for tax allowances under the ACCA program.
Federal fiscal programs with soil and water conservation elements
have been discontinued in Ontario under federal/provincial agreements,
though the statutory base for such projects continues to exist.
This

is the case with post-1970 Canada Ontario Agricultural and Rural Develop-

ment Agreements (ARDA).

Soil and water conservation was previously eligible

for federal-provincial cost sharing assistance.

Currently, no funds are

provided under the ARDA program for control of soil erosion from general
farm crop production practices.
ARDA monies allocated in Ontario by the
federal Department of Regional and Economic Expansion (DREE) go exclusively
for outlet and tile drainage schemes.
Other federal programs are silent, vague or confusing as to when they
will apply environmental criteria
and the nature of such criteria
as
a pre-condition to the issuance of a loan or grant.
The result, in some
instances, may be federal funding that subsidizes water pollution.
For

example, DREE is providing partial funding for agricultural drainage schemes
that would appear to be receiving inadequate pre environmental scrutiny
at the provincial level. (See Provincial Government.)
Similarly, before the Farm Credit Corporation (FCC) will issue a loan

for a farm building improvement, including a livestock operation, the
FCC may require that the applicant have

his proposal reviewed pursuant

to the voluntary Agricultural Code of Practice certificate of compliance
program established by the province. However, the FCC does not outline
its criteria for when it will

deem it necessary,

as a pre-condition to

a loan, that a proposal should be so evaluated. Moreover, the FCC indicates
that because of the unclear legal status of the Code compliance certificate,

the failure to be granted one is never the reaso
n given by the FCC

for turning down a loan application.
The FCC may still turn down the
application on pollution grounds, though it itself has
no expertise in
such matters.

*

Some federal programs could be better oriented to foster
ing agri

cultural water pollution control goals.

However, whether the farm

community would utilize these programs more so than now
is problematic.

For example, the purposes for which the FCC can make
loans to farmers

include the purchase of fertilizers.

In future, such loans could be

made on condition that the farmer undertake not to exceed
recommended

rates of fertilizer application, as disclosed in a soil test
or crop
needs analysis.

Similarly, under the Farm Credit Act, control of soil
erosion might

be encouraged by fiscal incentive.
The Act permits loans for "permanent
improvements" on the applicant's farm which could include erosio
n and
sediment control measures.

Under a related Act,

the Farm Syndicates

Credit Act, funds could be made available for purchasing equipme
nt or
erecting structures related to erosion and sediment control
. A syndicate
must be made up of three or more farmers, and the loan purpos
e must be
for their mutual benefit.

FCC officials indicate, however,

that no

funds have ever been approved for such purposes and they
do not antici
pate a significant demand in future.
2.

Jurisdictional or Regulatory Activity
Federal regulatory or jurisdictional control may be either
preventive
or reactive.
Preventive controls normally require either the prior
govern
ment registration of a product before use or prior govern
ment approval be

fore a land/water activity may take place. These contro
ls may be exercised
under legislation specifically directed to environmental control
or else
as ancillary measures arising outof legislation directed to
the facilitation of certain types of development (e.g. pipelines).

The federal government has also developed a number of strate
gies
that are not based on legislation but, are meant to serve as
substitutes
for preventive legislative control. These include administrati
ve arrange
ments and guidelines. While of no legal effect these approa
ches may be
viewed as transitional tools between no legislative control
and future

preventive legislative options.

Reactive controls are the application of sanctions (freque
ntly pro-

secutions and fineS) arising from the breach of statutory prohib
itions or

prior approvals.
In some land use activities under federal jurisdiction,
reactive strategies may constitute the principal, if not,
exclusive,

federal legislative control instrument. Where preventive legisla
tive
strategies for certain land/water activities are not employed under

federal law, federal reactive tools appear less effect
ive in exercising
the desired environmental control.

.

w

a,
Agri
culture

Preventive Pollution Con tron
Both pesticide and fertilizer products are subject to prior cons

traints respecting registration, labelling and ingredients by the Canada
Department of Agriculture. The CDA can also control pesticide use by

limiting product availability for certain uses and prohibiting pesticide
But once pesticides
use that is inconsistent with labelling directions.
no licence, perhas
CDA
farmer,
the
by
and fertilizers have been bought
in what quanand
them,
uses
mit or approval control over how he actually

tity or rates of application.

to
Where sewage sludge is first sold, it would appear to be open
availmarket
the Canada Department of Agriculture (CDA) to regulate its

AgriCulture
and
Disposal
areas

ability under the Fertilizer Act, if it is intended to be applied to
agricultural lands as a fertilizer or fertilizer supplement.

Agriculture

Unlike the Pest Control Product Act, the Fertilizer Act does not
legislatively authorize the CDA to refuse to register or continue to

register a product if its use, in CDA's opinion, would lead to an un

However, environmental
acceptable risk of harm to the environment alone.
arrangements.
ative
review does occur under current CDA administr

It would appear that future regulation of pesticides and ferti-

lizers by CDA will continue to emphasize controlling their market avail
This
ability but not regulating the ultimate users, farmers, per se.

would appear to be a function of constitutional/jurisdictional and
administrative constraints.

There is no regulation of water pollution from feedlot operations
or animal waste handling or land spreading under federal legislation. A

framework for such control could be adopted pursuant to the federal
Fisheries Act. The Fisheries Act prohibits the deposit of deleterious
It also authorizes
substances of any type in water frequented by fish.
plans of
require
to
t
the federal Minister of Fisheries and Environmen

any operations which are likely to result in the deposit of deleterious
Such plans may be
substances of any type in water frequented by fish.
modified or the operation prohibited by the Minister with Cabinet ap

proval. Regulations prescribing substances and classes of substances
in fish frequented water could be promulgated by the Minister with
.
cabinet approval.

The Environmental Protection Service (EPS) of the Department of
Fisheries and Environment (DFE) is developing national effluent standards

for intensive feedlot operations.

It has not been determined whether

such standards will be enforceable in the sense of regulation pursuant
to the Fisheries Act specifying allowable amounts and constituents of
effluents and a schedule for achieving compliance or whether such

standards will be a non-enforceable code of practice for the livestock
First expected in 1975, budget
industry to observe if it so desires.
constraints and planning have delayed promulgation of any standards until
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1979 or 1980.
Shoreline
Landfilling
and
Transpor
tation
Corridors

The recently amended Fisheries Act while giving DFE greater

authority to protect fish frequented waters and aquatic habitat
still
suffers from serious preventive control flaws.
These preventive control
gaps and inadequacies are of concern especially where compreh
ensive pro~
Vincial legislative authority may be in doubt because of constitutional/
jurisdictional constraints.
For example, the Minister's capacity to
require plans and specifications from an operator is not, and
is evidently
not intended to be, used systematically, as though it were a permit
system.
It is rarely invoked for projects in Ontario which are otherwis
e under
federal jurisdiction such as dredge and fill operations associat
ed with
navigation, shipping or certain harbours or construction associated
with
airports, pipelines or railways of an interprovincial nature.
(This may

in part be due to the fact that a Ministerial order under the Fisheries
Act would have to relate to the protection of fish or aquatic habitat,
not to water quality per se;

though in practice there may well be few

instances where this limitation would prevent the Act from being effective to protect water quality.)

Other federal statutes do not provide adequate environmental cons»
traints.
For example, it is not possible to develop a water pollution
control program for shoreline landfills under the Navigable Waters

Protection Act(NWPA) whose sole purpose is protection of navigation.
Thus, while exemptions to NWPA permit requirements for the dumping of
fill have, at times, contained environmental conditions, where an ap
plication for a fill permit exemption has negative environmental implications, but would not infringe on navigation, the Ministry of
Transport would have no authority to deny the granting of such an
exemption.

There are serious handicaps in using non statutory administrative
procedures as substitutes for preventive regulatory controls.
This
problem is best exemplified by the federal Environmental Assessment and
Review Process.
The EARP developed as part of a federal cabinet directive

to control pollution from existing federal facilities and to prevent
pollution from proposed federal works.
It is intended to apply to pro~
jects that are initiated by federal departments and agencies,

for which

federal funds are to be made available, and where federal property or

federal Crown lands will be used.

Federal proprietary crown corporations

(e.g. CNR) and regulatory agencies (e.g. NEB) are invited, not required,

to participate.

The problems with such an administrative process include the
question as to which federal bodies the process applies to (e.g. harbour
commissions appear unaffected by the process); EARP can be limited by
conflicts with other cabinet directives and with laws that are silent on
environmental matters, as well as by a tendency it has developed to con
centrate on large development proposals and not the many smaller ones.
The cumulative effects of such limitations can serve to make EARP neither
a comprehensive nor a preventive planning non-point pollution control
strategy.
Environmental protection may frequently suffer because environ
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mental control responsibility and authority are fragmented between
For example, under the National Energy
agencies at the federal level.
(NEE) and not the Environmental
Board
Energy
National
the
Act,
Board
Protection Service of DFE, has the authority to decide what environ

mental measures must be carried out by companies during pipeline cons
truction. While the NEB is knowledgeable with respect to environmental
matters, environmental agencies have recorded subsequent in the field

departures from NEB approved environmental requirements, which resulted
in water quality problems.

Extrac-

*

tive
Operations

Control regulations are more quickly made applicable to new ope

though the latter are frequently
rations than to existing operations
in the first place. While
developed
were
s
regulation
the reason the

this process is understandable because it is designed to create a situa

tion of fairness for the existing operator asked to meet standards arising

from concerns evolving subsequent to the development of his enterprise,
For example, frequently existing
it also creates some difficulties.
mining operations may considerably out number prospective new, expanded

or re opened mines.

The result is that the actual application of the

regulations is initially quite narrow.

To speed up the broader appli-

cation of the regulations, compliance schedules are negotiated by the

government and the individual mining operator, taking into account local

diversity in both environmental conditions and mining operations. However,
public consultation is not authorized in the development and approval of
These problems are exemplified in the
local timetables for compliance.
promulgated by the EPS pursuant to
regulations
mining
recent base metal
the Fisheries Act.

b.
Shoreline
Land

*

Reactive Pollution Control

Proposed dredging projects are entered into the EARP process, where
assessment or environmental
they are subject to either environmental

design review. Recommendations from such reviews are incorporated into
contracts between the Department of Public Works (DPW) and the dredging

filling

companies,

However,

limitations on staff and resources make it difficult

or, if they
for EPS to know if its recommendations are being followed
The
results.
desired
the
effecting
are
they
whether
are being followed,
recom
its
upon
improve
and
refine
cannot
result is that frequently EPS
mendations to DPW in future dredging proposals. Moreover, this diffi
culty may also result in the inability to enforce Fisheries Act pollution
prohibitions, since insufficient on site review may result in insufficient
evidence to prosecute a case.
Agri
culture

*

Current and prospective CDA staffing and resource levels were also
felt to militate against the effectiveness of periodic inspections of
certain agricultural activities Such as fertilizer use techniques and
application rates.

3. Proprietary Activity

a.

Federal Land Management
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Federal agency goals for federal land may sometimes result in
the frustration of regional or local planning goals respecting mini
mization of water pollution and protection of significant marsh or wetland areas.

For example, representations by a harbour commission to a

regional government have in at least one case had the effect of changing
the intended designation of federal land in a regional official plan from

an environmental protection category to an industrial use category.

b.

Federal Facilities and Property

A 1972 federal cabinet directive requires control of environmental
pollution generated from federal facilities and property. A central
fund was created for clean-up of existing federal sources of pollution.

Federal facilities and property pollution abatement has included
studies, corrections and closures of solid and liquid waste disposal
sites at defense establishments and stormwater control at airports.
Whether the original total amount allocated for the clean up fund
is sufficient to finish the clean-up effort at federal facilities is
currently being evaluated.
The cabinet directive does not authorize controlled allotment funds for preventing pollution from new federal pro

posals, though pollution control funds are expected to be included in
the costs of new facilities themselves.

ll)

Shoreline
Landfilling
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Provincial Government

Through its jurisdiction over planning and pollution control,

the provincial government can control non point source pollution to

It can
a far greater extent than can other levels of government.
it
which
also wield considerable influence through the manner in
ac
conducts its own activities such as highway building and land
In addition, its use of fiscal techniques can make an
quisition.
important contribution in this area.

Planning Function

l.

Legislation that regulates land use, such as the Planning Act
or that introduces an element of environmental planning into develop

proposals,

such as the Environmental Assessment Act, can indirectly

and directly control non point sources of water pollution because

of the limitations that can be placed on where and in what manner

human activities may take place.

The province can influence non-point water pollution control

through its review of municipal official plan development and
related matters; policies and conditions it insists be placed in

municipal subdivision and redevelopment controls; and the PIOVi ce'S
own overall planning strategies.

The province's planning function is a complex one.

However,

a number of both positive and negative influences emerge, suggesting
that with respect to planning for control of non point source water
pollution, the province has yet to develop a comprehensive, non
For example:
conflicting strategy.

The influence of the provincial Ministry of Environment res
pecting non point concerns is evident in the develOpment of recent
area municipal and regional government official plans in Mississauga,
These draft plans include respectively
Ottawa Carleton and Sudbury.
r runoff (Mississauga and Ottawa
stormwate
ng
references to controlli

Urban
Areas

Carleton)

and curbing bad land use practices that lead to water

quality degradation (Sudbury).

The across the board acceptance in subdivision agreements of

stormwater runoff and sediment controls by the Ministry of Housing,
however, would appear to be predicated on such controls not con
tributing to increased housing costs or to development delays.
Legislation that would establish a permit system for controlling
topsoil removal, erosion and ensuring rehabilitation has previously
been rejected by the Housing Ministry to the extent it would apply
to subdivision control under the Planning Act. Because such legislation has many of the same elements as a bill directed to sediment
control, it is arguable that the Housing Ministry response would be
the same to such a proposal.

*

The development policies of the province, as set out in the
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Toronto-Centred Region Plan and subsequent planning documents, will
have a very significant effect on the quality of water entering the
Great Lakes system from the region's drainage basins.
Key conserva
tion authorities have commented to the province that the impact of
the land development necessary for the very large population which

is being planned for in the Toronto Centred Plan, on the area's stream

valleys and water resources, does not seem to have been accounted for,
Complicating the question of where and how much development is appro
priate, say these authorities, is the policy enunciated by the pro
vince in the North Pickering Development to preserve, as much as possible, the good agricultural land and develop for urban purposes the
poorer agricultural lands.
Environmental studies that were carried
out, say these authorities, indicated that the greatest impact on the
streams by urban development came from development located on the poorer

agricultural soils.

Urban
areas
and
Agri

*

The Environmental Assessment Act could conceivably introduce the

rudiments of a systematic approach to planning for non point source
pollution controls in new development.
However, perhaps to complement
the above noted provincial development policy, new town developments

culture

when carried out by the Ministry of Housing have been exempted from the
provisions of the Act. As an instrument for systematically planning for
non point source pollution controls the Act also has potential benefit
in other areas of provincial planning activity such as agricultural out
let drainage schemes.
However, such activities when carried out by the

Ministry of Agriculture and Food have also been exempted from the pro
visions of the Act.
Agri
culture

*

As a planning strategy for animal waste management, much attention

has been devoted to the development of an Agricultural Code of Practice
in conjunction with extant provisions of the Planning Act for authorizing

municipal by law control. The Code was originally developed primarily in
response to air and odour problems where residential areas were permitted
to encroach on still operating farm operations.
In order to be acceptable

for municipal by law incorporation, howeVer, a series of sophisticated sepa

ration distance formulae between residences and farm operations respecting air
quality has been developed so that municipalities adopting such a by law
would be providing the proper guidance to farm operators. Such a scheme
is workable for air quality under the terms of section 35 of the Planning

Act because air quality control is principally a matter of location.
As a
systematic strategy for water pollution control from animal waste operations,
however, the use of the Code in conjunctiruxwith by-laws authorized under the

Planning Act is open to doubt because the by laws and section 35 are silent
on water quality.
First, the development of detailed separation distanCes for air
quality between residences and farm operations was regarded as important

if municipal by-laws were to be able to successfully withstand court

challenge of their limitations of the use of private property. No such
separation distances to watercourses for farm structures have been developed
under the Code, however.
Municipal zoning by laws could, and many do,
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Separation distances
from watercourses could also be utilized through conservation autho

stipulate setback distances from watercourses.
rity flood and fill line mapping.

However,

in both these cases the

separation distance would usually be an arbitrary or fixed setback for

While of value in some cases, an inflexible or fixed
all structures.
setback may frequently be inadequate for farm operations in relation
This is itself suggested by the fact that different
to water quality.

distances based on size and type of farm operation are themselves re

garded as necessary to the success of the Code air quality separation
distance formulae.

Second, with some exceptions, animal waste in relation to water

quality is regarded as a management problem, not a problem of location.
As such,

section 35 of the Planning Act, a tool relating principally

to location, may be wholly inappropriate for authorizing municipal

by-law incorporation of an agricultural Code directed to waste manage

ment considerations.

Given the above, a municipality might be legally constrained in
denying a building permit to a farmer for water quality/waste manage

ment reasons based on application of the Code where the farmer other
wise met the by law separation distance formulae for air/odour considerations.
Pollution Control Function

Provincial pollution control strategies may be grouped into two
Preventive strategies include
categories; preventive and reactive.
approvals, licences, permits and the like, employed before land use
Some preventive strategies may
or management activities take place.

be of no legal effect, such as voluntary codes, publications and guidelines, though they may point to future government policy or regulation
options.

Reactive strategies include prosecutions, stop orders, con

trol orders, program approvals and other remedial measures employed to
an existing activity or operation that is or may be contributing to
Some reactive strategies may also be of no
environmental degradation.
legal effect such as advisory committees on pollution abatement,
they may lead to other enforcement options.

though

Both the province%3preventive and reactive tools contain gaps as
Some of the preventive
to what they apply to and how they are applied.
legislation. The
ASSessment
gaps may be filled by the new Environmental

Act's application to the myriad smaller land use activities,

larly those in agriculture, is more problematic

however.

particu

A number of

important provincial preventive and reactive responses and problems are

highlighted below.

a.
Disposal

areas

*

Preventive Pollution Controls

The provincial government is presently moving from merely approving
and upgrading waste disposal operations, to fiscally encouraging various
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reclamation techniques (see Fiscal Incentives discussion below) which,
if technically and economically viable, will reduce the quantities of
waste to be disposed of.
However, until such time as reclamation initiatives make a signi
ficant dent in the amount of waste, the province will continue
to be
in the position of approving waste disposal operations which,
though
better designed than they were in the past, still have the potential

for causing water quality (leachate etc.) problems. Provincial appro
vals therefore, at times, appear to authorize prima facie violations
of statutory water quality impairment prohibitions.

The province may grant an approval to an application for a waste
disposal site expansion, even though there is the possibility
of
leachate contamination developing.
Approval in these situations ap
pears to be predicated on the notion that if and when the
leachate
problem develops, the operator, not the public, will have to take
steps to correct the situation.

In apparent recognition of this problem, the province has
begun
to require private waste disposal operators in selected instanc
es
to post a bond or fund where leachate contamination may subsequ
ently
impair drinking water supplies of local residents.

While provincial approval of waste disposal sites is normally based

on their ability to operate with minimal pollution,

such approvals may

occasionally conflict with decisions of municipalities or provincial

planning tribunals whose policies are based on the compatibility
of land
uses.
Evidence on water pollution arising from operation of a site may

also be heard by the latter planning bodies who may come to differe
nt

and, ironically, more restrictive conclusions than the
environmental
tribunal.
Toxic

liquid industrial waste disposal regulation and policy may be

found to be internally inconsistent in certain instances.

Provincial

government policy calls for reducing disposal of toxic liquid
industrial
wastes in deepwells, and also in surface landfill sites.
However, in the

face of currently insufficient industrial reclamation of liquid
wastes
and annually increasing quantities of such wastes, the two policie
s cannot

be carried out simultaneously.

The application of sewage sludge to agricultural lands is subject to

prior government site approval through regulations and guidelin
es.

However,

the large volumes of land spreadable sludge that are generated by treatmen
t
plants and the relatively small number of Ministry of Environment approved
sludge spreading Sites suggests that operators may be spreading or dumping
sludge in environmentally inappropriate places in some instance
s.

While sewage sludge transfer stations are subject to environmental
hearing board review before government approvals are given,
the application
of sewage sludge to agricultural lands is not subject to environmental
board pre scrutiny. One result of this is that the board has not adequate
ly
evaluated the sufficiency of recent provincial sewage sludge spreadin
g guidelines and the soil conservation practices of farmers accepting sewage
sludge.

The guidelines are regarded as principal tools in ensuring environm
ental and

water quality protection.

However, the guidelines are silent about the need
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for certain soil conservation measures, such as terracing and strip
cropping, by those farmers expected to accept sludge.
Agriculture

Ministry of Environment officials estimate that approximately 75%
of all pesticides used in the province are applied on agricultural lands.
Approximately 15% of this total is understood to be applied by pesticide
businesses and applicators. Both pesticide businesses and applicators
must be licensed under Ontario law. The remaining 60% of pesticides are
applied to agricultural lands by farmers or farmers helping neighbors.

(This latter category is described as the "customssprayer".

To be,exempt

from permit or licence requirements the custom sprayer must have
spray rig in operation at a time).

only one

Neither farmers nor farmers helping

de
neighbors (as defined above) require licences or permits for pestici
des.
pestici
applications, except for Schedule l-(normally prohibited)
No prior approvals at the provincial level are required for ferti

lizer use and application on agricultural lands.

No prior approvals are required for animal husbandry operations
(feedlots) or generally for animal wastes disposal. Prospectively,

under
large new, expanded or altered feedlots may require prior approval
pro
feedlot
no
date
to
However,
the Environment Assessment Act, 1975.

posals have been made subject to the Act.

No prior approvals or permits are required for control of soil

s.
erosion and sedimentation from general farm crop production practice

No prior approvals are required for control of outlet drainage

construction or operation.

Drainage activities have generally been

exempted from the provisions of the Environmental Assessment Act.

Under the Drainage Act drainage proposals are not automatically

subject to prior environmental review. However, if a local munici
pality, conservation authority or the Minister of Natural Resources
requests that an "environmental appraisal" (not defined in the Act)
The cost of such an environmental
be performed, it must be undertaken.
appraisal, however, must be paid for by the party who requested it.
This provision is in contrast to the Environmental Assessment Act where
the proponent of a proposal must pay for its assessment.

The Drainage

Act provision may provide a serious constraint to the systematic review
of drainage proposals where agencies lack sufficient funds to request
an appraisal.

Voluntary and advisory programs or publications have been developed
for a number of the above noted agricultural activities. These include
the Agricultural Code of Practice, Ministry of Agriculture extension
services, fertilizer and pesticide use publications, calendars, and de
monstration programs and University of Guelph soil needs analysis ser
vices. While it is difficult to evaluate these activities as compre
hensive substitutes for preventive regulatory controls, a number of ob
servations may be drawn.

General recommendations in a Code of Practice respecting water
quality protection are not necessarily adhered to by the agricultural

community.
For example, the Agricultural Code of Practice recommends
that manure not be spread in winter.
However, an Agriculture Ministry

University of Guelph subcommitttee on environmental quality notes that
it is

its impression that winter manure spreading is extensively done

in Ontario, and is seen to contribute significantly to nutrients to

surface waters.

Government publications may sometimes fail to give appropriate
instruction to the farmer where unnecessary pesticide use could other
wise be avoided.
Commentators note that in some instances the Agricul

ture Ministry "Spray Calendar" will tell farmers when it is time to spray
for a particular pest, but will neglect to tell them to be certain
that
the pest is actually on the crop before they spray.

Specific recommendations in a soil needs analysis are not necessarily
adhered to by the individual farmer.
One University of Guelph study found
that 567 of farmers canvassed in one county made changes in soil test

report recommendations that the Agriculture Ministry and the university
researchers regarded as ill advised.
Little evidence was found of provincial advisory programs respecting
agricultural soil erosion control.
Shoreline
landfill
ing ac
tivities

*

No prior approvals or permits are required under the Environmental

Protection Act for shoreline landfilling activity where the fill is
clean or inert. Prospectively, such activitiesnmy require prior

approval under the Environmental Assessment Act.

Trans

Provincial mechanisms designed to prevent or minimize sedimentation

portation
corridors

to streams and watercourses from highway and transmission line construc
tion are in a period of transition.
Highway agencies and utilities cur
rently have voluntary programs to control soil and water pollution from
such activities.

They will,

in future, with some important exceptions,

be required to meet individual environmental assessment requirements and
approvals before being permitted to proceed. Exceptions will include
large projects deemed to be in an advance state of planning, and many
smaller road upgrading and related activities for which generic or non
specific assessments will be required.
Because the environmental assess
ment requirement has only recently become law, it is not possible to tell
whether it is a practical substitute for a statute directed to control of
sedimentation from many smaller activities where individual site specific
environment assessments have not been performed.

Forested
areas

9':

The first environmental assessment in the private sector under the

Environmental Assessment Act is to be performed on a recent
proposal involving
19,000 square miles of timber rights in Northern 0ntario.** The province
has approximately 97,000 square miles of timber rights under licence.
It is expected that general conclusions resulting from a generic environmental assessment will be incorporated into forest management plans
and annual operating plans of individual licensees on these lands.
It may be problematic at this early stage of the Environmental Assess
**The province recently decided to review this proposal under The Public
Inquiries Act as well,
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ment Act's evolution to ascertain whether general conclusions under gene

ric assessments are adequate and enforceable substitutes for site specific
sediment controls.

Extrac
tive

opera
tions

Brines requiring disposal from oil and gas operations are subject to
prior permit and regulatory control by the Ministry of Natural Resources
under the Petroleum Resources Act to ensure that fresh water horizons or
At the same time oil field brines,
bodies of water are not contaminated.
though designated as wastes under the Environmental Protection Act, are
exempt from Ministry of Environment regulatory control under the EPA.

This separation of authority is in contrast to related areas of mutual con
cern and regulation by the two ministries, such as deepwell disposal of
liquid wastes and brines

b.

(other than oil field brines).

Reactive PbZZution Controls

Examples of enforcement of environmental legislation in relation

to non point pollution problems can be found for several land use
Indeed, in a number of instances the enforcement action
categories.

(normally a prosecution), is the first government exercise of reactive
pollution control for the particular land use activity or private sector
In this
actor (e.g. the construction or land development industry).
reactive
regard, the enforcement exercise establishes a precedent for
control which must be realized by other private sector actors engaged

in similar uses of land.

However, the unique nature of such enforcement tools as applied
The province,
to the land use area also suggests their limitations.
for
policy
enforcement
an
developed
not
has
with some exceptions,
system
as
them
treats
that
activities
non point source pollution
Provincial enforcement policy can best
atic recurring problems.

be described as fragmentary and oriented to responding to dramatic

The lack of a program approach to non point
instances of pollution.
pollution enforcement results in a failure to see the limits, if not

inadequacy, of an enforcement strategy devoted to isolated problem
solving.

Some longer term provincial enforcement initiatives in relation

to certain land use activities may be constrained by insufficient

staff and funding resources, technology limitations, narrow judicial
determinations, or operative gaps in existing legislation.
Urban

areas

There are no Ontario examples of prosecutions for sedimentation

arising from construction site activities and runoff.

However, a

recent Supreme Court of Ontario decision (currently under appeal) has
held that sand is a contaminant, under the meaning of the Environmental
Protection Act, when human activity disturbs it from its natural state

(In this case, the human activity was
causing it to become airborne.
topsoil removal during subdivision development). By analogy, the

Ministry of Environment could probably prosecute construction activity
However, where the consthat resulted in sedimentation to streams.

truction of sewage works is done in accordance with an approval under
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the Ontario Water Resources Act, but still results in sedimentation

problems, the Ministry would be statutorily barred from prosecuting
for pollution under the OWRA. The Ministry, in such instances, would
have to prosecute under the EPA.
Disposal

*

areas

The province took over responsibility for control of waste dis
posal sites
in 1970.
Since then over 500 substandard sites have
been closed.
Some sites with water quality problems continue to operate under Ministry approval. The authorization for the continued
operation of these sites, and others with potential for developing

water quality problems

(e.g.

leachate),

appears to be a function of

the transitional nature of provincial reclamation techniques and the
increasing wastes generated by the public and industry.

Enforcement options including prosecutions, control and stop orders
are rarely invoked respecting water quality concerns arising from waste

disposal operations. Use of clean-up orders have occasionally been applied in one or two Ministry of Environment regional offices, although
these orders more frequently relate to air quality and aesthetic concerns.

Because most waste disposal operations are under provisional certificates
of approval (as opposed to regular certificates of approval), the lifting

of the provisional certificate is a Ministry option. Because of the
exigencies of waste generation and the state of reclamation techniques

described above,
Disposal
areas
and extractive
operations

*

this option has its limitations.

The use of the program approval or other abatement scheme based on
a time table for compliance has been used in several land use areas.
This process involves negotiation between the operator and the Ministry

of Environment,

in which such factors as the availability of technology

and the economic position of the company are considered. Extensions to
abatement compliance time-tables are also granted by the Ministry.
Such

extensions normally run from a few weeks to periods in excess of one

year.
Public involvement or consultation is not authorized or permitted,
in the establishment of such compliance time tables or in their extension.
Disposal

i:

The aims of certain enforcement techniques,

such as prosecutions,

would appear on occasion to be uncoordinated.
In at least one case, a
waste disposal area air pollution prosecution and subsequent clean up

areas

resulted in the creation of a water pollution problem.

Control of disposal area activites such as sewage sludge spreading

on agricultural lands would appear to be undercut by insufficient field

personnel.

The large discrepancy between records of where sludge is

going versus the total amounts of sludge that are generated by all
sewage treatment plants in the province that have land spreadable sludge
also indicates inadequate controls.
Agri
culture

*

Because of the lack of prior environmental approvals in most agri
culturally related areas (e.g. fertilizer use, soil erosion, drainage

activities, feedlots and animal wastes generally), subsequent systematic

enforcement becomes highly important. There is little evidence, however,
of the systematic use of enforcement tools in most of these areas. This
may be explained, in part, by the fact that frequently runoff from agri
cultural lands is so diffuse in nature, that identifying the main farm
This may also,
source from among many similar sources becomes impossible.
in many instances, militate against effectively utilizing traditional
remedies,

such as prosecutions, against sources of land runoffs.

(Iden

tifying a feedlot operation as a polluter, especially where a stream ran
through the operation, would not necessarily present comparable enforce
ment problems to land runoffs.)
Given scant field resources, abatement
efforts tend to concentrate on the more dramatic pollution instances,
such as fish kills.
*

The combination of no prior approval requirements and unsystem

atic enforcement makes it evident that agriculture, with some exeptions,
is essentially unregulated, and is dependent on voluntary compliance with

good farm practices and farm codes.

Shoreline
landfill
ing ac

*

Recre
ational

*

tivities

The effectiveness of provincial enforcement options in relation to
controlling clean fill dumping on private property wetlands has been
constrained by judicial determinations that have strictly construed such
options in relation to the use of private property.

areas

The Ministry of Environment conducts annual surveys of existing
private home sewage systems in selected recreational areas. These

surveys indicate that many such systems are inadequate.

and
disposal
areas

While remedial

and enforcement activity is undertaken where problems are identified,
the great number of cottages in the province (estimated at 250,000)
and the relatively small number of cottages surveyed annually (approximately 5,000), suggests that, given current funding, it will be the
year 2020 before all existing cottage systems are reviewed and defi
ciences corrected.

Extractive *
Operations

The Ministry of the Environment has the principal responsibility

for controlling water pollution from mining, pits and quarries, and
related activities. However, administrative and statutory responsibi

lity for control of some aspects of these activites with water pollu
tion implications,

such as rehabilitiation,

is vested in the Ministry

of Natural Resources.
There are some problems along the dividing line
between the two Ministries
including overlaps, gaps covered by neither
of them, and areas where the MOE is responsible for the ends, but the

MNR controls the means.

*

Under the Mining Act the MNR has the authority to require that a

bond or security deposit be posted by the mining operator in an amount

necessary to complete rehabilitation. However, security deposits for
rehabilitation of mine tailings areas have rarely been required by the
Ministry of Natural Resources.
*

Abandoned mines are regarded as the principal environmental problem
in the mining industry.

There are approximately 30,000 such mines in

Ontario, though no more than 30 to 50 are regarded as contributing to
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significant environmental degradation.

A multi million dollar program

has been initiated by the provincial government to identif
y and clean

up abandoned mine tailings. The Ministry of Environment is also
attemp
ting to ensure that future mine operations observe Ministry guideli
nes
for the post abandonment control of contaminants. However,
techniques

for ensuring post abandonment control of contaminants (e.g. revegeta
tion)
can only be required through the Mining Act.
The principal provincial statute in relation to pits and quarries
control and rehabilitation, administered by the Ministry of Natural

Resources, does not apply to large numbers of such operations in the
northern, southwestern and eastern portions of the province.
Rehabilitation of pits and quarries sites, under the Pits and
Quarries Control Act, has been found to be inadequate according to a
provincial working party report.

Gaps in the legislation and its en-

forcement respecting rehabilitation, have been compounded by insufficient
staff resources.
Direct Provincial

Actions

Provincial agencies are directly involved in land use activities

that can have an adverse impact on water quality,
These include road
and highway construction and upgrading, development of public housing
and related matters.
Trans-

portation
corridors

The Ministry of Transportation and Communication (MTC) has deve~
loped an environmental program that includes erosion and sediment con-

trols that are incorporated into its contracts for construction of pro

vincial roads and highways.
The agency has also sponsored studies into
the effectiveness of its sediment control measures on specific cons
truction projects.

The MTC program is not based upon, or required by any statute.

Because of this, while the program is of precedential and experiential
value, there may be wide fluctuations from project to project, in the

types of controls which are applied and in their effectiveness, due
to economic and other factors.

Moreover,

required by the contract between MTC
adequate, field enforcement of their
This difficulty arises from the fact
this type of program is contractual,

even when the control measures

and the construction contractor are
provisions may present a problem.
that the relationship developed by
not regulatory.
If environmental

provisions are violated by the construction contractor, effective en
forcement optionS, such as stop or control orders, are not possible under
a contractual relationship as they would be under a regulltory one.
More
over, as the owner of the facility being built, the MTG is unlikely to
resort to such enforcement techniques in any case.
The transition to regulation under the Environmental Assessment

Act is regarded as likely to alleviate this problem for the new provincial
highway projects undertaken in future.
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However,

the effectiveness of the

Act for controlling sedimentation from smaller MTC upgrading and related
activities that are not subject to individual environmental assessments,
may be doubtful.
Provincial Use of Financial Incentives

Fiscal techniques can be used to promote sound land use practices

for water quality protection.

There are a number of provincial financing,

funding or other incentive activities affecting land use that may have
both positive and negative impacts on water quality.
Disposal
areas

*

Since 1972,

the province has been encouraging county and regional

waste management area planning studies by the provision of a 50% provin
Consolidation of a large number of landfill disposal sites
cial grant.

into a few central treatment facilities is expected to result from this

process. These facilities will be designed to be converted in stages to
resource recovery, rather than remain merely disposal sites, as reclama
tion processes and equipment become practicable.

The companion 15 year, $500 million resource recovery program enables

the province to provide the entire capital funding for the construction of

transfer stations and front end resource recovery plants, excluding the
cost of land. Fifty per cent of this cost is recovered by the province as
an annual charge spread over forty years. Committments have been made to
six regional municipalities or cities for the establishment of front end
plants and centralized facilities.

Participation in such programs is at

the discretion of municipalities. A projected development of subsequent
stages of the resource recovery program over the next 10 15 years is the
anticipated reduction in the need for sanitary landfill sites. This
result is contingent on the satisfactory development of backwend resource
recovery processes.

Trans

7':

However, other provincial funding and subsidy mechanisms have not

portation
corridors

been utilized to steer recipients (e.g. municipalities) toward environ
mentally sound land use practices. For example, the MTC annually sub
sidizes municipal road construction with approximately $300 million.
MTC does not require, though, that as a condition precedent to a muni
cipality receiving a grant, that the municipality undertake to ensure
that appropriate sediment control measures are used in all such pro
vincially aSSisted activity. MTG has not environmentally audited municipalities to determine which, if any, of those receiving provincial
road building funds are undertaking such environmental measures on
their own.

Agri
culture

Some provincial programs have not been used to subsidize control
of non point pollution, though they could be authorized to do so.
For
example, under the Woodlands Improvement Act, the Ministry of Natural
Resources could enter into agreements with farmers for the planting
of windbreaks which, by reducing wind erosion, could assist in water
quality protection.

However,

as a matter of policy, MNR does not enter

into agreements for the planting of trees on private lands unless the
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landowner wishes to plant at least ten acres. The policy was instituted
because it was not belieVed to be economically viable for the Ministry
to plant trees on less than ten acres at a time. This policy effectively
eliminates the Act as a tool for the planting of windbreaks on farmlands,

since to be effective, windbreaks must be planted as a single stand of
trees 1,000 feet to a half mile long.

The policy has been understood to

adversely affect some agricultural counties subject to wind erosion.
Provincial Acquisition of Hazard and Sensitive Land Areas

Where land areas are hazardous (generally defined as erosion or flood
prone) acquisition of them for non development purposes can aid in minimizing water pollution (i.e. accelerated erosion and sedimentation)as well
as costs associated with property protection and damage compensation. Uses
to which some of these lands may subsequently be put by the province or
some conservation authorities can, however, have adverse water quality
implications.
Lake
shore
and
river
bank erosion

*

The provincial government has recently undertaken a five year
$17.6 million program of acquisition of shorelands for use as future

open space.

However,

in conjunction with conservation authorities manage-

ment, some of these lands are assigned for subsequent recreational deve
lopment.

Recreational development of such lands can include landfilling

of these areas. Landfilling can lead to a diminution of local water
quality as well as to the expenditure of shore protection funds to pro
tect such landfill projects.

Regional Government

Regional municipalities are relatively new governmental units located

mainly in southern Ontario.

They are large geographic planning units en

compassing smaller or area municipalities.

Created by provincial enabling

legislation, these large units are authorized to provide land use planning
on a wide regional basis, to consolidate the provision of various
utility

services such as waste disposal and at least nine of them are now delega
ted authority to approve subdivision and redevelopment proposals.

Regional government planning, regulation and management to date can
be described as having both positive and negative implications for water
quality.
However, the relative infancy of regional government responsi

bility in most of these areas tends t01nilitate against anything other
than tentative conclusions respecting their ultimate influence on land

use/water quality decision-making.
Planning
Urban
Areas and
and
other
uses

*

Regional governments can plan and designate land use areas.

Because

regional governments are broad geographic areas they are normally better situa
ted than municipalities to identify and articulate an official plan policy

for preserving regionally significant environmental features.

Sensitive environmental areas tend to include the significant land/
water formations in the region. As a result their identification in a
regional official plan appears to create watercourse/land buffer zones
where, if develOpment is not restricted it will at least be subject to
much stricter scrutiny and performance. In the Waterloo Region Plan,

for example, development that might impinge on the integrity of an envi
ronmentally sensitive area, would be subject to an environmental assess

ment prior to approval.

In such circumstances,implications for water

quality from construction site and stormwater runoff can be highlighted
for the public and decision makers.
However, regional plans are sometimes not sufficiently specific
in forbidding certain land uses in particular places, including
environmental areas.
This deficiency, combined with antiquated local
zoning, can sometimes defeat efforts to prevent certain facilities,
such as disposal operations, from being located in environmental areas

where water quality may also be adversely affected.

With only one or two exceptions, regional official plans examined
tended to be silent on the interrelationship between the various land

uses in their region and the implications for water quality.

In a

typical draft official plan one might find general goals compartmen

talized into such categories as agriculture, housing and environment.

However,

rarely was there comment on, for example,

the effect of agri

culture or housing respectively on water quality in the region.

Exceptions to the failure to cross reference land uses and water
quality impacts can be found in Ottawa-Carleton and Sudbury draft
official plans. The Ottawa Carleton plan notes that stormwater can
contribute a substantial pollution load to a stream or river and further
notes the concern of the Ontario Ministry of Environment that stormwater

from new developments, that will discharge into certain regional rivers,
receive some form of treatment.
The Sudbury draft plan notes that among
the contributors to water quality degradation in the Sudbury region are
poor land use and soil conservation practices. These two draft plans
make it evident that it is feasible for all regional official plans to
address more specifically the interrelationships between land use and
water quality as a foundation and pre condition for requiring greater
control in certain areas.
2.
Urban
Areas

Regulation

At least nine of the eleven regional governments have been
delegated subdivision and redevelopment approval powers under the
Planning Act.
Regional governments, therefore, can regulate new
urban development so as to control those aspects of water pollution

associated with subdivision development.

(Generally, regional

legislation makes storm drainage p§r_§§ a prime responsibility of

area municipalities).

In relation to selected new urban developments, some regional
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governments, such as Ottawa Carleton, have engaged in pilot studies
on stormwater runoff treatment in anticipation of more comprehensive
controls for all new developments.
Other regional governments have been more hesitant to systematim

cally undertake urban storm runoff control.

One region, in responding

to a conservation authority recommendation that it control storm runoff,

argued that development proposals were already reviewed by the conserva

tion authority; that the regional legislation makes storm drainage the
prime responsibility of area municipalities; and that the effect of de

signing storm systems to attain "zero runoff" may have substantial im
pact on the "degree of service" that may be rendered to subdivision
developments.
Another regional government disagreed with

a local conservation

authority conclusion that foundation drainage discharged to storm

sewers increases storm runoff volumes into watercourses and results

in earlier peak flows leading to further local flooding and greater
erosion problems. The region contended that the amount of water
from foundation drains, although very significant with respect to

flows in sanitary sewers is not a significant factor with regard to
flows in creeks because of the relatively larger volume ofjiows in
creeks from rainfall and spring runoff. The conservation authority
conclusions had been made in a report and recommendations on alter

natives to current foundation drainage practices.
Management

Regional governments can also construct, manage, operate and

maintain certain public works and facilities such as waste disposal

facilities or regional roads.

In these situations, regional govern

ments are the regulated rather than the regulators,

water quality concerns.

in relation to

They are therefore unlikely to develop stan

dards
- which would be applied mainly to themselves - which are stricter
than those, if any, imposed by senior government.

Disposal

Under regional legislation, regional governments normally own
all waste disposal sites within their geographic area and are
responsibile for their management, operation and maintenance.

Areas

Most regional governments have undertaken studies to determine

their short and long term solid waste management options.
Several
regions are currently participating with the province in considering
or undertaking aspects of resource recovery.
However, because the

financial aspects of waste management are currently seen to favor

landfill over resource recovery, most regional governments, before
making further commitments to reclamation options, are looking to
senior government to develop the technology and to secure markets
for reclaimed materials.
*

Regional governments do not retain any responsibility for how

48

1

and where sewage sludge is land applied after they contract with a
sludge hauler for its removal or transfer from regional facilities.

In regions where large volumes of sludge are land applied, this may

increase an already heavy burden on provincial agencies charged with
regulating and inspecting sludge haulage and land application.

Transpor

*

tation

Corridors

Regional road department construction techniques generally
emphasize protection of streams during watercourse crossings and
post construction revegetation measures.
Fowever, regional road
department contract specifications, with some exceptions, do not
contain specific provisions requiring sediment and erosion control
especially with respect to the use of interim or temporary soil
stabilization techniques during construction unrelated to stream
crossings.
Some regional road departments acknowledge that interim

and temporary soil stabilization techniques are proven, but too

expensive to use on a systematic basis.
Other regional road depart
ments do not regard the lack of interim and temporary soil stabilization as a problem, because most of their road construction con

tracts are completed within a fiscal year.

4.
Shoreline

Landfilling

Conflicts With Other Government Levels

*

Conflict with the jurisdiction of senior levels of government
may result in environmental policies in a regional plan not being
realized.
For example, a regional policy of minimization of water
pollution and protection of marshes and environmentally sensitive

areas may conflict with federal ownership and plans for the commer
cial or industrial development of such lands.

Urban
Areas and
All
uses

*

While land use planning is a regional responsibility (and
area municipal plans and zoning by laws
must
conform to a provin
cially approved regional plan) implementation of the regional plan
remains largely in the hands of area municipalities.
This may have
implications for protection of environmentally sensitive areas and

water quality.
Regional governments indicate that the date by which
area municipal zoning amendments must conform with a regional plan
is not stated in regional legislation.
Some regional governments
have argued that, as a result, there can be a substantial time lag
between the approval of the regional official plan and its actually
being put into practice through area municipal zoning by laws.

One regional government further notes that unless zoning by laws are
in place it may be possible to circumvent, at least in part,
intent of an approved regional official plan.

Extractive
Operations

*

the

A provincial working party's proposals to facilitate aggregate

extraction would allow such operations to take place in an area de

signated within a regional official plan regardless of whether an
area municipality approved or not.
Such overriding authority wouldn't

necessarily preclude a regional government from adopting a local

government's conditions for location and operation of such activities,

as long as the conditions didn't amount to a prohibition of the extractive activity.
Such conditions could include measures respecting
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water quality protection.
Conservation Authorities

Conservation authorities are local autonomous bodies establi
shed
under provincial enabling legislation for purposes of conserv
ation and
flood control on a watershed basis.

The Authorities have a number of different roles in relati
on to
land use activities and water quality considerations.
They are in
volved in the municipal planning process in a manner that
is partly

advisory, partly regulatory.

They are regulators of other land use

practices and they are themselves the regulated in a number
of their
own land management undertakings.
In still other land use areas they

provide limited technical and funding assistance.

Authority initiatives with respect to land use/water
quality
issues are influenced by a variety of factors.
These include juris

dictional and operative constraints on the extent of the
Authority
regulatory mandate to control the full range of land
use practices

that may affect water quality; limitations of staff and funding
and;

differing priorities that Authorities assign to program develop
ment.

Gaps in legislation, inadequate funding and differing Authority

program priorities suggest that the Authority role in relatio
n to
water quality protection is a mixed one, exhibiting both positiv
e and
negative dimensions.

Involvement in the Municipal Planning Process
Urban
Areas

Conservation authority involvement in the municipal planning
process,though not acknowledged in the Planning Act, includes
reviewing
official plan, zoning, subdivision applications and related matters.
The role is both advisory and regulatory.

Some authorities note that they are frequently asked by develop
ers
to purchase lands which have been barred from development
by official

plans and zoning regulations because of environmental or related constraints.

The value of this property is

often calculated on the basis

of the proposed development, and the resulting cost to the community
is
likely to be prohibitive.
Because small portions of environmentally

sensitive areas may be developed by amending the zoning by law,
while
an individual parcel may not have a detrimental effect on the
sensitive
area, the cumulative effect of similar changes, argue these Authorit
ies,
will eventually destroy the area.
Conflicts between Conservation Authority regulations and muni
cipal zoning by laws and building code by-laws result in problems

for environmental protection.
For example, a property might be
correctly zoned to permit development according to the municipality's
building requirements, but at the same time may be identified as

floodplain lands, and therefore, unacceptable for development under
In order to overcome conflicts previously
Authority regulations.
experienced with municipalities in this regard, some Authorities have
set up a system whereby any development proposal which falls into an
area over which the Authority has control, will first be sent to the

Authority for approval before the municipality issues any form of
construction permit.

The greatest conflicts arise where some form of

approval has been granted to a development proposal before the AuthoIn these situations, the
rity has received its floodline mapping.
Authority is torn between living up to its prior agreements and
approvals and enforcing updated floodline information. A compromise
of some sort is likely in this latter type of situation.

Conservation Authority regulations and municipal building code

by laws are reportedly in conflict with respect to grading plans in

many instances.

Municipalities quite frequently

will

inspection
leave

of grading following completion of development to the conservation
Since Authority objectives may differ from site to site,
Authority.

the Authority may request revisions to the grading plan which the
municipality had originally approved. This general area of develop
ment control is regarded as a difficult one requiring extensive
manpower and time outlay for enforcement.

Some Authorities have adopted stormwater drainage recommendations

to be made to member municipalities concerning the conservation aspects

These recommendations include committing the
of their official plans.
evelopment control powers to
subdivisimnandred
its
use
to
municipality
prevent unnecessary changes in the character of the predevelopment
landscape, including topography, vegetative cover and drainage.

Conservation authority success in getting municipalities and
regional government to adopt appropriate stormwater and related
controls has been mixed.
(See Regional Government and Municipal
Government).

Some Authorities report that they are severely restricted with
respect to funds and staffing in attempting to control non point
sources of water pollution.
This is especially the case in water
sheds undergoing rapid urbanization.
Conservation Authorities as Regulators

The principal regulatory tool of conservation authorities is
their Fill, Construction and Alteration to Waterways Regulation.
This regulation permits Authorities to control the placing or
dumping of fill in three areas; floodplain areas that have been so
mapped; scheduled areas as identified and attached to an Authority's
regulation (these generally include all floodplain areas) and; areas
where fill could or would potentially affect the existing state of a

watercourse.

Methods of construction of building or structures in

floodplain areas may be stipulated.
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However,

a number of jurisdictional and operational constraints

influence the effectiveness and comprehensiveness of Authority

regulations.
Transportation
Corridors

Conservation Authority regulations may be of no legal effect

in relation to several transportation corridor activities that are

arguably under exclusive federal jurisdiction.

For example con

servation authority dump and fill regulations have been held to be
inapplicable to the activities of an interprovincial railway.

Shoreline
Landfilling

The jurisdiction of conservation authorities with respect to
the Great Lakes shoreline appears to extend only to the high water

mark.

It is regarded as doubtful whether Conservation Authorities
could apply their regulation to federally owned land. Authorities
have been unable to control the dump and fill activities of some

harbour commissions within their harbour jurisdiction in the past.
Urban
Areas and
Lakeshore
and
Riverbank
Erosion

Conservation Authority regulations sometimes conflict with
some aspects of municipal planning (see above) and and with pro

vincial policies in relation to construction in floodplain areas.
(The province, on the one hand, supports the defining of hazard
lands
generally defined as erosion and flood prone areas
and

their incorporation into municipal official plans and zoning by laws.

On the other hand, it also states that in the past it may have been
too restrictive respecting development in flood plain areas.)
In response to this problem some Authorities have attached a
save harmless agreement to their approvals.
These agreements make

explicit to the owner and all subsequent owners that the construction

is taking place in a flood prone area.
This agreement is registered
on title.
Other Authorities have sometimes sought injunctions where

development was taking place in flood plain areas contrary to Autho
rity regulations.
Urban
Areas

Conservation Authority regulations would appear to be both
conceptually and geographically narrow with respect to permit control

of erosion and sedimentation peg sg.

That is to say, conservation

authority regulations would not appear to authorize permit approval

and control for erosion and sedimentation arising from new development that did not occur in a flood plain; or could not be said to
be or arise from the placing or dumping of fill within or without
a scheduled area so as to affect the existing state of a watercourse. To the extent that this is the case, municipal cooperation
under the municipal planning and subdivision control process is
essential to the success of conservation authority efforts to control erosion and sedimentation from new development.
(See Municipal
Government).
Agriculture

The same conclusion appears warranted for erosion and sedimentation arising from agricultural crop production practices,
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though Authorities are in a position to undertake remedial programs

where farm properties contain watercourses of any size or are contained

within an area scheduled under the Authority's regulation.
Conservation Authorities as the Regulated

Some activities of conservation authorities may themselves affect
These include recreational landfilling projects, stream
water quality.
channelizations, and dams for flood control purposes.
Shoreline
Landfilling

*

Some conservation authorities along the Great Lakes are under

taking shoreline landfilling projects for recreational area purposes.

Some of these projects can have adverse local water quality impacts.
According to senior environmental agencies, some conservation autho

rities have not always exercised the best management and construction
control in limiting water quality contamination by these projects.
In future conservation authority activities such as landfill
projects, stream channelizations and flood control projects will be
subject to prior scrutiny under the Environmental Assessment Act.
Other Conservation Authority Roles

Urban
Area and
Lakeshore
and
Riverbank
Erosion

Agriculture

Funding and Technical Assistance

Most Authorities provide erosion control assistance to private
landowners on request and where budgets permit, though a minority of
Authorities do not regard water pollution control as one of their
functions.
(Some Authorities see flood control as their central task.)

Funding for emergency flood and erosion measures has sometimes
been difficult for Authorities to provide because of budget constraints.

Some Authorities on mini rural watersheds have developed pilot
projects to assist farm owners with serious bank erosion problems
caused by livestock access to streams. Such techniques as vegetative
buffers along banks and fencing have been used on a limited basis.
Lack of broader funding appears to limit the wider development of such
programs.
Shifts in some watersheds from rural to predominantly urban accounts

for the elimination of some Authority agricultural soil erosion control

assistance programs.

Some Authority farm reforestation programs are still

operational.

Municipal Government
Municipalities derive their authority to control land use activities
from provincial enabling legislation.
They plan, zone, engage in the
day to day
regulation
of subdivision development and related control mea

sures subject to provincial and, in some areas, regional government
overview.
Each of these control instruments can have positive implica
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tions for water quality. However, because the environmental problem
s
associated with land use frequently exceed local bounda
ries, resources
and expertise, municipal instruments can often be frustrated
by the
diversity and dynamics of the various land uses sought to be
controlled.
Municipal control initiatives can also be facilitated or inhibit
ed by
provincial policy or law or the lack thereof.
Some direct municipal
practices, despite provincial guidance,
impacts.

can have adverse water quality

Official Plans, Zoning, Environmental Plans and Protection Areas
Urban
Areas

Older municipal official plans are normally silent on environmental

issues or land use designations. Municipalities currently revising their
official plans are the most likely local governments considering new
options for protecting water quality from new development.
This is

in part due to the information that is currently provided during
the
municipal planning process by senior environmental agencie
s and con
servation authorities familiar with local environmental problems
.

The City of Mississauga's draft\0fficial Plan, for example,

commits the city to establishing guidelines in co operati
on with
appropriate public agencies to regulate and minimize, where
feasible,

the quality and rate of flow of surface run off from new developments.
As companion approaches to minimizing aquatic damage from
new

urban development, the City's draft official plan also commits
the

city to prohibiting development along a watercourse unless appropr
iate

floodlines have been established.

It also requires conveyance to the

city or local conservation authority for public purposes and protecti
on,
those lands in a development proposal within the established
floodplain.
Other City official plan environment proposals include identif
i

cation and protection of Environmental Areas so that their natural

functions may be permitted to continue.
Also city programs may be
established and implemented, in cooperation with other agencies
, for

preserving and maintaining the natural condition and functions of those

watercourses, forested areas,

steep slopes, and wetlands which have a

high level of environmental significance and ecological sensitivity.
The Town of Oakville is developing an Environmental Plan which

will result in a comprehensive ecological inventory and a series of
policy directives which may be incorporated into its amended Official
Plan.
The approach of the Environmental Plan is to develop a number

of policies (e.g. density, vegetation, growth, open space, land use)
and implementing by-laws (e.g. cluster housing, ecological zoning, and
impact zoning by-laws) which will determine the impact of growth and
the
social and economic limitations and costs of development which
are not

compatible with the maintenance of a healthy natural environment.

Background papers preparatory to the final Environmental Plan will

consider local issues of stormwater runoff, erosion and related matters
surround ing

(1 evelopment ,

Subdivision Controls
Urban
Areas

Under the terms of the Planning Act, a municipality may, for the
purposes of controlling development, enter into agreements imposed as
a condition to the approval of a plan of subdivision.
Such agreements
may be registered against the land to which it applies and the municipality or the Minister of Housing are entitled to enforce its provisions

against the owner or subsequent owners.

The municipality may include

any special requirements peculiar to the municipality subject to provincial and, where applicable, regional government approval.
Some municipalities, such as the City of Mississauga,

have investi

gated the feasibility of systematically implementing stormwater runoff
controls on present and future plans of subdivisions. The city has
already begun to incorporate some stormwater detention features into
several subdivision developments, and recently has generally approved

stormwater control.

Where such features are intended to be included in

the subdivision agreement, it is normally indicated in the agreement that
the developer's engineering plans respecting stormwater, control of stream
siltation and erosion must be found acceptable to the local conservation
authority.
While the above initiatives indicate that some municipalities are
beginning to deal with the issue of controlling stormwater runoff, a

number of serious problems do arise.
First, it is by no means evident that all or even most municipalities
are considering or implementing stormwater runoff controls. For example,
one municipality, requested by a local conservation authority to adopt

stormwater runoff control measures, responded that no similar request had

been received from the municipality's other conservation authority with

whom it is involved for most of its storm drainage; that several detention
methods for controlling runoff, such as roof, parking lot, ditches, and
ponds, run counter to present practices, and acceptance of them by the
public might be difficult to obtain; that too little is still knowu about
detention ponds, and more research is necessary; and that "zero runoff
increase" is too high an ideal, and "controlled runoff" is a more practical
objective.

Second, even in municipalities where stormwater runoff control is
supported, serious financial and other constraints may exist to minimize
the effectiveness of such policies and procedures. In Mississauga, for
example, while the city approved stormwater control, the major conclusion
of the report upon which the approval was based indicated that due to the
high space requirements for major detention facilities detention should
only be considered for minor stormwater runoff events in combination with
flood plain management
unless a detailed engineering study of a water
shed can economically justify a higher degree of protection. In effect,
the amount of land necessary to institute major upstream detention devices
and the cost involved could make that approach difficult, if not impossible,
in many instances.

*

Third, the subdivision control process requires great cooperation
between municipalities, environmental agencies and other public agencies
.
The subdivision agreement is between the municipality and the
developer.
Only the municipality and not the Conservation Authority can enforce

breaches of the subdivision agreement.While in practice each condition
of the draft subdivision plan approval must be released in writing by the

agency which requested or recommended the condition, this process takes
place at the end of Subdivisiondevelopment when damage such as improper

sediment control may have already occurred. Moreover, the systematic use
of the provincial power of non-registration of a plan of subdivision
because of inadequate sediment control appears doubtful. While the subdivision control process may be convenient, it raises numerous difficulties,

especially in the absence of overall provincial policy on the issue
of
non point source pollution control.

Some conservation authorities indicated that obstacles to getting

more systematic municipal consideration of non point controls included
the growth development pressures on many local governments and municipal

by laws and/or engineering practices which are or may be contrary to
stormwater control

(i.e.

storm water detention on sites is reported as

contrary to municipal by-laws which state that all lots must drain to the

road allowance and all surface waters must be transferred through the

storm sewer system).

Fourth, where provision for stormwater and silt control is incor
porated into a subdivision agreement at the request of a Conservation

Authority,the Authority is frequently responsible for ensuring that the
provision is met by the developer.
While Conservation Authorities, in
conjunction with senior environmental agencies, have the expertise in

this area, they may not have adequate field resources for on-site review,

especially in areas undergoing heavy urbanization.

As a result, many

subdivision sediment controls become pro forma exercises.
Municipal
agencies, though somewhat better staffed, are less well versed in sediment
control techniques.
Other Municipal Regulatory Initiatives
Urban
Areas

A few municipalities,

such as the City of Sault Ste. Marie, have

sought and obtained special legislation from the province to protect
topsoil in their jurisdiction.
Once enacted as by-laws these instru
ments permit the municipality to regulate the stripping of topsoil
and to require rehabilitation.
While not as comprehensive as legislation controlling sediment from construction activities, topsoil
preservation by laWS can be of benefit.
However, provincial enabling legislation does not envisage or

authorize topsoil preservation or sediment control by-laws. They must
be sought individually by each municipality from the provincial legis
lature. Because there are over 800 municipalities in the province, the
systematic adoption of such by laws does not appear likely.
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Disposal
Areas
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One or two municipalities have attempted modest initiatives in the

direction of solid waste reduction,

by enacting by laws prohibiting the

sale within their jurisdictions of carbonated soft drinks in nonmreturnable

However, the City of London has had its by law judicially
containers.
quashed on the grounds that it is contrary to provincial environmental
legislation.

Development of a municipal by law utilizing the Agricultural Code
of Practice and extant provisions of the Planning Act has been under
The by law attaches a number of
taken in Grey Township, Huron County.

Agri
culture

separation distance formulae for suburban residences and agricultural

operations respecting air/odour quality.

To obtain a building permit

a farm operation must normally meet one of the formulae.

But neither

Code nor by law contains separation distances between farm operations
and watercourses.

Reference is not made to the Code of Practice in the by law because
it is understood that even when an operation is evaluated on the basis

of the formulae in the Code, a permit could still be arbitrarily awarded

in situations of non-compliance with the formulae, or denied in cases
of compliance with the formulae.
Interference with a watercourse would
be an example of the latter.

However, because of the lack of watercourse separation distances in

the by law (flexible separation distances are the heart of the validity

of the by law for regulating private property for air/odour quality
pursuant to the Planning Act) and questions as to whether animal waste
management for water quality purposes may be authorized by an instrument
such as section 35 of the Planning Act, the systematic use of the Grey

a

It would appear that a municipality might be legally constrained in
denying a building permit to a farmer for water quality/waste management
reasons (i.e. for criteria that are not outlined in the by law) where the

A .,

Township model by law for water pollution control may be doubtful.

farmer otherwise met the by-law separation distance formulae for air/

Extractive

k

Also, section 35 of the Planning Act is silent on

Enforcement of municipal pits and quarries by-laws can be a valuable

supplement to regional and provincial measures.

Operations

Fines upon conviction,

however, were found to be quite small.
A small fine may not change an
operator's management practices, but the conviction may result in greater

local public awareness and scrutiny of the problems presented by

such

activities.
Direct Municipal Actions and Practices
Transpor
tation
Corridors

*

Some municipalities' road construction and highway de icing and salt
storage practices appear to be contrary to Conservation Authority recom

mendations and provincial agency salt application and storage guidelines.
Some Conservation Authorities indicate that where Authority regula
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w.

odour considerations.
water quality.

tions are not in place, municipalities are less
apt to incorporate appro
priate sedimentation in their road constructi
on projects.
Provincial highway and environment agencies
indicate that some
municipalities apply road de icing salts at
rates two to three times as
great as provincial guidelines recommend.
However, sixty per cent of
Ministry of Environment regional offices respo
nding to a survey did not
know whether municipalities, in their region
, were adhering to provincial
guidelines respecting highway de-icing appli
cation rates.
Road de icing
agents are defined as contaminants under the
EPA, but exempt from its
provisions.

Public Participation and Court Action
Public or Administrative Hearings

Public hearings can be important forums where propo
nents of various

land use projects can outline the nature of their
proposals and their
implications for water quality.
Similarly, government agencies can

explain details of their policies of approval and enforc
ement in relation
to such land uses.

Hearings may reveal, for example, information about
the Ministry
of Environment's approval and enforcement policy
in relation to waste

disposal site operations that might not otherwise have
been available.
Hearings may also reveal the level of pre-scrutiny that the
MOE devotes

to the soil conservation practices of farmers expecte
d to accept sewage
sludge on their lands.
MOE field experience with operator adherence to
its sludge guidelines may also be better understood throug
h the hearing
process.
*
Public hearings under Ontario environmental legislation
do not
cover the full range of land use activities that may
be water quality
problems.
For example, under the Environmental Protection Act,
public

hearings are only required for waste management facilities
which will
service the waste of more than 1,500 people.

*

Public hearings under most Ontario environmental legislation

only result in recommendations, not decisions.
Where hearing boards
are authorized to make a decision, Ontario law requires that
certain
basic procedures be provided to protect the rights of
individuals.
These protections include a right to be present; to be heard;
to be

heard by impartial persons; and to have a decision with reasons,
made

by the persons hearing the evidence.
Where hearing boards only make
recommendations, these basic procedural protections do not
apply.
This sometimes leads to board practices being instituted that
can
result in the public losing confidence in the hearing board and
its

process.

For example, in one recent sludge transfer station hearing
,
members of the hearing board who heard the evidence recomm
ended
against the issuance of an approval for the waste station
.
They
felt that the evidence indicated that an industrial area
would have
been preferable to the site
under consideration, whi
was located
in a regionally designated environmentally sensitivecharea.
The
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had been reviewed by the full
Board report that was released, however,
This

heard the evidence).
board (i.e. including members who had not
erred industrial site and recomreport deleted the reference to the pref
lly sensitive
in the environmenta
mended approval of the waste station
the existence of the earlier
The released report did not mention
area.
that members who had not heard the original

recommendation, or the fact
members who had heard the
evidence amended a recommendation of those
evidence.

process will remedy some
The Environmental Assessment Act hearing
It will likely authorize hearings for
of the problems noted above.
will be a

*

and its hearing board
a larger variety of land use activities

land use activities have
decision making body. However, certain key
of the Act by regulations not
already been exempted from the application
de construc
These activities inclu

involving prior public consultation.

ites.
tion of outlet drainage schemes and new towns

2.

Advisory Committees

Advisory committees of citizens,

academics, etc.

can provide

use water quality impli
expertise to local decision makers on land
Such committees exist, for example,
cations of development proposals.
EnviThe Waterloo Region Ecological and
in Mississauga and Waterloo.
es and develops background dis
ronmental Advisory Committee investigat
stimulates public debate on
cussion papers on selected local issues,

on development proposals
these issues, and advises regional government
significant local and
where
that should be environmentally assessed
The role of the Waterloo
ted.
regional environmental assets may be affec
official plan which
nal
regio
advisory committee is recognized in the
imacy.
legit
local
gives the committee's activities greater

3. Court Action
to prosecute violators
Citizen groups have utilized the courts, both

injunctions halting particular
of environmental legislation and to seek
whatever reasons, have failed
activities where government agencies, for

to act.

a.
*

Private Prosecutions

n unless that common
Citizens may prosecute violators of legislatio
legislation sought to be
law right has been altered by the particular
not interfere with that
invoked. Most environmental legislation does
common law right.

However,

ol
the Mining Act, the Pits and Quarries Contr

ed by the Ministry of
Act and the Beach Protection Act, all administer
en's right to prosecute
Natural Resources, have eliminated the citiz
violations under those statutes.
*

be instructive.
Private prosecutions, though occasional, can

For

cuted a waste disposal site
example, a citizen recently successfully prose

drainage to enter a water
operator for permitting leachate and untreated
proscecution followed the
course contrary to provincial regulations. The
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operator's failure to comply with Ministry of Environment recommendations to improve the operation of his site.

A private prosecution may stimulate a higher public profile for

those prosecuted, as well as for the relevant administrative agency.
Fines levied, however, may frequently be an insufficient economic

deterrent to the convicted.
Moreover, one may only obtain a fine
with a private prosecution, not an injunction, to stop unlawful activity.
Frequently, under a private prosecution, unlawful
activity
continues while charges are being processed through the courts.

b.

Ihjunctions/Public Nuisance Actions and Judicial Review
While private prosecutions are limited in their effect, in

junctive actions and judicial review by citizens may provide a valuable
supplement in halting potentially harmful activity.
Experience in
Ontario, however, suggests that several barriers exist to citizen's groups

effectively using theseinjunctiveand related remedies. These barriers
include standing, discretionary agency powers, and costs.

Standing

In Green v. Her Majesty the Queen in Right of Ontario a citizen
attempted to enjoin commercial sand removal from land adjacent to a

provincial park, arguing that the operations endangered unique sand

dunes that were within the park boundaries. The court held that the
citizen as citizen had no "special interest in the activity and therefore
he had no standing to seek a declaration from the court.

In Rosenberg v. Grand River Conservation Authority two authority
members sought to enjoin a decision of the authority to transfer a
parcel of land to the county for extension of a county road and cons

truction of a bridge over the Elora Gorge, arguing the the bridge would,

among other things,

introduce automotive and roadway pollution (e.g. use

of highway road salt) to this unique natural feature. The Ontario Court
of Appeal held that a member of the Authority has no standing
i.e., no
right to go to court to stop an activity - unless he or she has a financial

or proprietary interest in protecting a natural feature or in stopping

pollution. The court ruled that only the Attorney General can launch legal
action againstiipublic body to stop it from acting beyond its legal powers
where public rights are infringed.
Agency
discretion

In S.E.A.P.

(Save the Environment from Atomic Pollution) v. Atomic

Energy Control Board and Eldorado Nuclear Ltd. a citizens group sought
judicial review of an AECB decision granting renewal of a licence for a
radioactive waste storage site at Port Granby on Lake Ontario.

The

Federal Courtc prpeal held that the Atomic Energy Control Act and regu
lations do no require the AECB to sit in public, hold a hearing, give
notice of the application, or follow judicial procedures. The AECB
decision is administrative and not judicial.

statutory duty for the Court to enforce.

Costs

In short,

there is no

Even where citizens are granted standing to challenge agency or
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d, if they lost, likely have to pay
private sector activity, they woul
,
Since these costs can be considerable
the court costs of all parties.
the
ize
to citizens attempting to util
they can be an effective obstacle
l protection.
courts for purposes of environmenta

6].
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OVERVIEW

There are a number of federal statutes which could be used to
control construction and stormwater runoff from new urban development. They are of three types: fiscal, proprietary, and jurisdictional.
Fiscal statutes permit the federal government to determine

conditions which local authorities must meet in order to obtain

federal funds to aid in new development. Those conditions could
include plans for controlling sedimentation and erosion.

Proprietary statutes involve construction on federal govern
ment property, whereby the federal government could set a good
example by controlling runoff pollution from its own construction
activities.

Jurisdictional statutes give the federal government the power
to define and prohibit certain types of pollution and regulate by
order certain activities principally in relation to fish frequented
waters.
While some opportunities appear promising, federal government
use of the powers inherent in these statutes to control runoff from
new urban development has been limited or non existent.
FEDERAL FISCAL MEASURES
National Housing Act1
This Act's purpose is to promote the construction of new houses,

the repair and modernization of existing houses, and the improvement
of housing and living conditions. The Secretary of State for Urban
Affairs is designated the Minister for the purposes of the Act.
Central Mortgage and Housing Corporation,a crown corporation, is charged
with administration of the Act. For the purpose of this study, the
key branch under CMHC is the Municipal Infrastructure Division.
Under Parts VI and VI.I of the Act,2 the CMHC may participate with

l.
2.

R.S.C. 1970, c. N lO as amended.
Public Housing and New Communities respectively.
sections 40, 42, 43, 45.1, 45.2, and 45.3.
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See especially

either municipalities or provinces or approved public agencies in
the acquisition, planning and development of lands for land assembly

projects and new communities. This participation may take the form
of partnerships or loans, both mechanisms providing for the full
recovery of federal funds. Under the new communities provisions, the
federal government may forgive up to fifty'percent of the cost of plan
ning and recreation space where the development is undertaken through
the loan provision.
Under Part VIII of the Act,3 in order to assist in the elimination
or prevention of water and soil pollution, the CMHC may make a loan to
any province, municipality or municipal sewerage corporation for the

purpose of assisting in the establishment or expansion of a sewage treatment project. Pursuant to amendments made in March 1975, and in order
to encourage comprehensive land use and residential development in
previously under developed areas, the CMHC may, at any time before April 1,
1980, make a loan to any province, municipality or municipal sewerage

corporation for the purpose of assisting in the construction of a trunk

storm sewer system, defined in the Act as a system for the collection and
The CMHC may, where the establishment
transmission of storm drainage.
or expansion of a sewerage treatment project or the construction of a

trunk storm sewer system is completed to its satisfaction, forgive 25%
of the principal of the loan and 25% of the interest that has accrued
as of the date of the completion of the project.

Regional Development Incentives Act4

The Act is intended to provide incentives for the development of
productive employment opportunities in regions of Canada which are deter
mined to require special measures in order to facilitate economic and
The Minister of Regional and Economic Expansion is
social development.
for the purposes of the Act. The key branches
Minister
the
designated
the Regional Development Branch, which must
include
in Ontario Region
for assistance in locating in less than
firms
by
react to applications
optimal areas, and must recognize and promote regional development oppor

tunities that may be broader in scope.

The Minister has the power to authorize the provision of a develop

ment incentive in whole or in part; but he must take into consideration

the probable cost of preventing or eliminating any significant air, water,

or other pollution that could result from the establishment, expansion,
or modernization of a facility under consideration.5

3.
4.

5.

See especially sections 51 and 52.
Sewerage Projects.
amended.
as
R-3
R.S.C. 1970 C.

Section 6(d).
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FEDERAL PROPRIETARY MEASURES
Public Works Act6

The Department of Public Works, which administers this Act, is in

essence the federal government's "consulting engineer" on the cons

The Minister is in charge
truction and maintenance of federal property.
dams, hydraulic works;
Canada:
to
belonging
s
propertie
following
of the

harbours, piers, and works for improving the nagivation of any water;
roads and bridges; public buildings and other properties belonging to
Canada built, constructed or enlarged at federal government expense.

Public Land Grants Act8

This Act permits the Governor in Council to sell,

lease or otherwise

dispose of any public lands, including lands the disposal of which is not
otherwise provided for in the law, and to make regulations authorizing a
Minister having the control, management and administration of any such public lands to sell, lease or dispose of them, subject to any conditions the
Governor in Council may prescribe.9 Pursuant to this power, the Small
Craft Harbours branch of DOE may enter into long term leases with the pro
vincial government, municipalities and private developers.10
FEDERAL JURISDICTIONAL MEASURES
Government Organization Actll

This Act established Environment Canada and gave it the responsibility
for protecting and enhancing the quality of Canada's air, water and soil.

Fisheries Act12
The purpose of this Act is to protect, conserve and preserve fisheries

\OCXDNCF

under the jurisdiction of the Government of Canada. The Act is administered
in Ontario by the provincial Ministry of Natural Resources.

R.S.C. 1970, c. P-38.
Section 9.

R.S.C. 1970, c. P 26.
.

10.
11.
12.

Section 4(a)

(b).

520 (Canada Gazette, Part II).
SOR/74
R.S.C. 1970, (2nd Supp. C. 14).
R.S.C. 1970, c. F l4 as amended by (1st Supp. c. 17).
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The Act forbids any person to deposit or permit the deposit of
a deleterious substance into water frequented by fish, or in any
place under conditions where such deleterious substance, or any other

deleterious substance that results from the deposit of such deleterious

substance, may enter any such water.13 The Minister may require the
production of plans and specifications regarding proposed works to be
constructed, altered or extended, where the operation of such works may
result in the deposit of a deleterious substance. The Minister, if he
is of the opinion that the deposit of the deleterious substance is likely
to occur, may require modification of the plans, the compliance with
which may be inspected for; or he may prohibit the construction activity,
with cabinet approval.
When a prosecution by a private citizen leads to a convictiog
There
under the Act, the citizen may collect part of the fine imposed.

is a limitation of two years for the commencement of prosecutions.l6 In

addition to imposing a fine,

the court may order the offender to cease

and desist from such activity, if it is likely to result in the commi
ssion of another similar offence.l
Regulations may be made respecting pollution of any waters fre

quented by fish.

Amendments to the Fisheries Act have been proposed. The definition

of "fish" has been_expanded to include "fish eggs"; and aquatic habitat

areas adjacent to land will receive greater protection from land use
activities that have the potential for depositing deleterious substances
in such habitats.19
The Canada Water Act20
The purpose of this Act is to regulate water on a national scale,
through cooperation with provincial governments, and to set nation

wide standards of environmental quality.

This responsibility falls on

the Department of Environment, and in part on the Environmental Pro
tection Service.

13.

Section 33(2).

"Deleterious substancs is defined quite broadly under

l .
15.

Section 33.1(1) and 33.1(2)
SOR/73 46, Penalties and Forfeitures Proceeds Regulations.

section 33(11).
However, the deposit of a deleterious substance that is
harmful to fish eggs only is not an offence under the Act.
(But see the
proposed amendments to the Act below) R. V. Stearns Rogers Engineering
£3.(197A) 3 W.W.R. 285 (B.C.C.A.).
16.
17.
19.

Section 64 (in 1st Supp. it's
c. 17, 3.8).
Section 33(7) and in lst Supp.it's c. 17, 5.3(2)

18.

Section 34(h).

For a fuller disCussion of the Fisheries Act amendments see Shoreline

Landfilling Activities.
20. R.S.C. 1970 (13:. Supp.) C. 5.
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agreements with
The Act empowers the federal government to make
21
rce management
resou
water
the provinces to provide for comprehensive
is a significant nationalintereste
projects related to any waters in which there
n with a province
Where all reasonable efforts to achieve cooperatio
teral management pro
fail, the federal government may undertake unila
international or boundary
jects in respect to interjurisdictional,

either by federal provincial
waters.22 Once a region has been designated,
as a water quality management
agreement or by unilateral federal action,
waters, or in any place
area, the deposit of waste of any type in its
s becomes an offence,23 sub
where waste may ultimately enter those water
4
ject to a maximum fine of $5000 (no minimum).2
areas" have been
However, because no "water quality management
no application.
of
is
Act
designated in the Great Lakes Basin, the
OTHER STATUTORY MEASURES
The Criminal Code25

Common
Nuisance

on is committed
A common nuisance26 for the purposes of this secti
one fails to discharge a
either when one does an unlawful act, or when
safety, health, property
legal duty, and thereby endangers the lives,
the public in the
or comfort of the public, or when one obstructs
to all subjects of
n
commo
is
that
exercise or enjoyment of any right
offence is two
table
indic
The maximum penalty for this
Her Majesty.

years' imprisonment.

AGREEMENTS AND NON STATUTORY PROGRAMS
Quality (1971)
Canada Ontario Agreement on Great Lakes Water

Urban Drainage Subcommittee
lished as part of the
The Urban Drainage Subcommittee (UDS) was estab
tion, pursuant to
pollu
ipal
research program for the abatement of munic
e: Defining the
includ
ence
The terms of refer
the above-noted agreement.
Lakes basin;
Great
magnitude of the pollution due to stormwater in the
toward potential
ted
direc
establishing priorities and schedules for studies
egy for im
strat
a
oping
solutions to stormwater pollution problems; devel

21.
22.
23.
24.

25.
26.

Section
Section
Section
Section

4.
5.
8.
28.

R.S.C. 1970, c. C 34.
S. 176.
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plementing solutions.
A Manual of Urban Drainage Practice is being compiled, outlining

the ramifications and practice of urban drainage control concepts that
would be of value to municipalities, town planners, contractors, con
sultants, and government agencies.

It is anticipated that the manual

will suggest ways to implement runoff controls for new urban develop
ments.
It is expected to include a statement of policy objectives;
techniques and methodologies; and suggested municipal by laws.
Environmental Assessment and Review Process (EARP)
The Environmental Assessment and Review Process (EARP)

developed

as part of a federal cabinet directive to control pollution from
existing federal facilities and to prevent pollution from proposed
federal works.27 In summary,

the process is intended to apply to pro

jects and groups of projects (1) initiated by federal departments and
agencies (2)

for which federal funds are to be made available and

(3) where federal property or federal Crown lands will be used.

deral proprietary crown corporations

(e.g.

Fe-

CNR) and regulatory agencies

(e.g. AECB) are invited, though not required, to participate.

The EARP has had little application to areas such as urban cons

truction site and stormwater runoff and will therefore be discussed in

greater detail in other areas.28

COMMENT
Construction Site and Stormwater Runoff

CMHC and
funding of
sediment and
stormwater
controls

Under Part VI of the National Housing Act, it is conceivable that
the CMHC could require recipients of funding for land assembly and new
communities to adopt sediment and erosion control plans and by laws for
However, this option is
all such new urban developments funded by CMHC.
not under active consideration by CMHC. Moreover, such plans and by laws
might well be ineffective without monitoring and inspection, which are
frequently beyond the means of many municipalities without financial
In that case, the Act would have to be amended to provide
assistance.
for part of a loan to be forgiven where money is spent on sediment con
trol.

27.

Government of Canada.

Cabinet Committee on Government Operations.

Directive on "Control and Abatement of Pollution from Federal Activities

Cleanup and Prevention," June 8, 1972.

28.

See Transportation Corridors and Shoreline Landfilling Activities.

7l

There is a possibility that some financial assistance might be

available, under the March 1975 amendments regarding funding of storm

sewers.

"Innovative" collection techniques, such as sediment ponding,

containment, and other 0
(In this regard,
CMHC.

site retention measures can now be funded by
C, under Part V of the National Housing Act,

has funded two research tudies on retention basins in Winnepeg and the
Up to 8-10% of the monies made available for
Barrhaven Ottawa area).
such projects can be used for design and supervision. CMHC officials29
regarded it as conceivable,

therefore,

that some of those funds might be

made available for monitoring or extra inspection purposes related to
controlling soil and water pollution arising from construction.

Where greater loan forgiveness would be required to make this
financially viable for some municipalities, amendments to the Act would
be necessary.
While funding for quality or treatment control of stormwater is
not now permitted under the Act, CMHC officials indicated that they

were aware that treatment control might be necessary.

In this regard,

the Municipal Infrastructure Division of CMHC, pursuant to Part V of
the National Housing Act, is undertaking research to determine what the
is
costs to CMHC could be on a national scale, if stormwater treatment

required.

and
The CHMC's funding of water pollution control goes largely
as
pollution
source
point
the
for
up to March 1975 went exclusively
funding
this
that
extent
the
To
pects associated with sewerage projects.
encourages, or makes possible, new urban development, with no systematic
funding available for control of non point source pollution, the CMHC
might fairly be said to encourage the more diffuse aspects of water
pollution associated with such construction and development activity.30
DREE

funding

Although the Regional Development Incentives Act appears to require
that all phases of water pollution be considered before a DREE incentive
is authorized, the Act has not been interpreted in practice by DREE to
include consideration of construction and stormwater runoff controls.
under an optional
For example, the DREE standard form Letter of Offer31
requirement of this
a
is
"It
that
states
paragraph on pollution abatement

29. Interview with B. Player, director, Municipal Infrastructure Divi
sion, CMHC (for Part VIII Sewerage Projects) April 28, 1976, Ottawa.
30. See, for example, the CMHC a Ontario Government Municipal In
frastructure Agreement and Schedule for the funding of Sewage Treatment
Projects and Trunk Storm Sewer Systems, September 1975 as amended.
31. Department of Regional and Economic Expansion. Standard Form Letter
of Offer to prospective recipients of a Development Incentive, Clause 9.
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DI

authorization that pollution abatement facilities for this project
be
incorporated and utilized which meet the specifications set by appro
priate regulatory agencies." It is clear from this quotation, and from
discussion with DREE, that the letter of offer refers to abateme
nt at
the operation phase only, not the construction phase.

The development incentives funding is considered small in compari
son
to development agreements32 which permit DREE to subsidize regional
deve-

lopment in areas designated

by the province.33 The general agreement

between DREE and the province allows that the respective Ministe
rs may consider the effect on the environment of a particular proposal.
However,
the specific agreements are nggmally silent on what environmental factors
have beentaken into account.
The Ontario Ministry of Environment treats
industrial or commercial proposals arising from such a reements similar

to the way it reviews other private sector proposals.3
The EARP, to date,
has had marginal impact on making environmental measures, includin
g runoff
controls, explicit in the individual DREE agreements themselves.

DPW

Under legislation involving federal property, facilities or land,
the Department of Public Works (DPW) is responsible for carrying out most
federal construction and maintenance activities. DPW manuals3 note that

"In the past, minimal concern has been given towards environmental damage

together with measures to minimize these damages." Examples include"
...
shore-erosion problems created by federal harbours and other structures
which were built with little or no consideration given to this particular
problem"36a 37 and past and existing problems with respect to design and
construction of postal facilities (e.g. run off problems).
DPW also notes36 that "guidelines have been established which will
permit personnel representing the various DPW branches to consider or at
least be conscious of environmental problems..." It further notes that

"we

are required to satisfy requirements of both federal and provincial

32. See Order in Council P.C. 1973-14/3799, December ll, 1973 and Order
in Council O.C. 521/74, February 20, 1974. These Orders in Council authorize the Minister of Regional and Economic Expansion and the Treasurer of

Ontario and Minister of Economics and Intergovernmental Affairs to enter

into development agreements (also known as subsidiary agreements.)

33.
See, for example, DREE Subsidiary Agreements for Cornwall
1974); and Dryden (March 24, l975).

(February 26,

34. DREE, General Development Agreement (Canada/Ontario) February 26,
1974, s. 6.2 (g).
35.

See review and comment on Ontario Water Resources Act below.

36. Department of Public Works.
Ontario Region. The Effects on the
Environment in the Planning of New Facilities.
November 1976.
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agencies regarding the environmental effects of a project."

While this

g in strict
latter statement is true in a co operative sense,3 speakin
or
y
terms, it is incorrect in that there are no prior statutor permits

approvals which DPW must obtain with respect to environmental control
matters .

Fisheries
Act

The language of the Fisheries Act would permit prosecutions for
construction site runoff, or stormwater runoff generally, that could be
shown to cause the deposit of substances deleterious to fishfrequented
waters. Moreover, the provision for the submission of plans and speci

y
fications is a potent tool, broad enough to permit the relevant authorit

to require any measures that could be related to the protection of fish.

submission of
However, neither prosecutions nor Ministerial orders for

plans and specifications have bsen used to any great extent under this,
or related land use categories. 8

37.

See Shoreline Landfilling Activities and Lakeshore and Riverbank

Erosion.
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OVERVIEW

The provincial government carries on several activities by which
it can control pollution from urban runoff. These include land use
planning and pollution control.

The various Acts which touch upon planning are largely broad
enabling legislation. The powers they confer upon one or another
agency of government are, in many cases, quite sufficient to permit

those agencies to implement policies for the control of runoff pollu
tion.

However, the very
generalnessof various pieces of legislation
administered by several provincial agencies with different mission
orientations (e.g. housing development vs. conservation) can, for
obvious reasons, give rise to conflicts in attempting to control
pollution from urban drainage.
Control initiatives of environmental
agencies were frequently found to be at variance with provincial/
municipal development policies or practices.
A policy on urban drainage control is anticipated shortly, arising

out of research conducted under the Canada Ontario Agreement on Great
Lakes Water Quality. To be effective it will have to address, if not
resolve, the current separation of authority between planning and water
pollution control functions. Policy changes or adjustments, without cor
responding legislative changes, may otherwise prove insufficient.
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THE PLANNING FUNCTION

The Planning Act38
land use
The Planning Act provides a statutory framework for
It is a
level.
nment
gover
local
the
planning and implementation at
areas.
rural
and
urban
statute of general application to both
ively.39 A
It is administered by the Ministry of Housing exclus
responsihas
which
on,
key branch is the Plans Administration Divisi
plans,
ision
subdiv
bility for review of official plans and amendments,
and restricted area (zoning by laws).
Official Plans

upon appli
The Minister is permitted, on his own initiative or
ng areas
planni
ish
establ
to
es,
cation by one or more municipaliti
pali
Munici
out.
d
carrie
be
within which land use planning is to
submit
and
area41
an
such
ties must produce an official plan coering
is
area
ng
it to the Minister for final approval. 2 When a planni
aken and no
covered by an official plan, no public work can be undert
3 The
plan.4
al
by-law passed which does not conform with that offici
o
the Ontari Muni
Minister may refer any part of an official plan to
and effect as approval
cipal Board, and its approval has the same force
of an official plan
by the Minister.44 If a person objects to any part
er, before
Minist
the
t
reques
may
he
adopted by a municipal council,
Ontario
the
to
plan
the
of
part
he approves the Elan, to refer any
Municipal Board. 5

Subdivisions

When a
The subdivision plan is subordinate to the official plan.
it, he
of
part
person wishes to subdivide his land and develop all or

38.

40.
41.

R.S.0. 1970, c. 349 as amended.
Supra, note 38, s.2(l).
Ibid, s.lZ(1) (d) and 5.13.

39.

O. Reg. 56/76.

i

Section 12(1) (d) permits planning

and section 13
boards to submit plans for municipal council approval
permits councils to approve such plans.

3.14.
42.
ance
43. S. 19(1). A.municipality may also acquire lands in accord
so ac
has
pality
munici
a
Where
5.21.
with official plan provisions,
the
e
prepar
se
otherwi
or
grade
quired or holds lands it may clear,
Muni
s.26.
held.
or
d
land for the purpose for which it was acquire
that has
cipalities may also clear, grade or otherwise prepare land
area
opment
edevel
)(c).R
been designated as a redevelopment area. s.22(3
.
s.22(6)
plans must conform with the municipality's official plan.
45. Ibid s.15(l)
44. Op. cit. s.15(1) and s.l7(l).
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g
g
a

may not convey any part of it until the land is described in accord

ance with a plan of subdivision which has been registered under the
Land Titles Act or under the Registry Act.46 The plan cannot be re
gistered until a final plan of subdivision has been approved by the
Minister.47 The draft plgn must indicate the nature of the existing
uses of adjoining land;
natural features, including watercourses,
swamps and wooded areas; 9 the nature and porosity of the soil;50
the municipal services available or to be available to the land pro
posed to be subdivided.51 The Minister can impose whatever conditions
to the approval of the plan of subdivision that he considers advisable. 52
But in considering his approval, the Minister must have regard for the

"health, safety, convenience and welfare of the future inhabitants"

as well as to the following criteria: whether the plan conforms to the
official plan;5 whether the roposed subdivision is premature or nece

ssary in the pgglic interest; 5 conservation of natural resources and
flood control;
and the adequacy of municipal services.
In addition,

any municipality and the Minister may enter into agreements with a sub
divider that impose conditions to the approval of a plan of subdivision,
which are enforceable against the owner and subsequent owners of the
land.58 An individual can object to the requirement that he obtain a
registered plan of subdivision by requesting consent, usually from a com
mittee of adjustment.59 This enables him to subdivide land without a re
gistered plan of subdivision.60 A person or municipality that cannot obtain a consent may still object to the conditions which the Minister imposed in requiring a plan of subdivision.

decided by the Ontario Municipal Board.61

The objection is heard and

Restricted Area and Buildingg g Laws
Restricted area zoning by-laws and building by laws may be passed
by municipal councils to prohibit the use of land for certain purposes
or the erection of certain structures, and to establish conditions for

development or redevelopment on any lands in the municipality.62 De

46.
49.
52.
55.
58.

s.29(7) and S.33(6).
s.33(2) (g).
s.33(5).
s.33(4)_(b)
S.33(6).

47.
50.
53.
56.

s.33(14).
s.33(2) (j).
s.33(4).
s.33(4) (g).

48.
51.
54.
57.

s.33(2)
s.33(2)
s.33(4)
s.33(4)

(e).
(k).
(a).
(h).

Examples of provisions of subdivision agreements that

provide for some elements of protecting watercourses from construction

site and stormwater runoff are described in Municipal Controls, infra.
59. Committees of Adjustment or Land Division Committees are discussed,
infra.
60. S.29(2) and s.42(3).
It is understood that consents are normally
only permitted in cases of the creation of less than two lots or where
the residual property is larger than the created parts.
61. S.33(7).
62.
Ss. 35, 35a, and 38.
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velopment may be prohibited entirely where land is so unstable, rocky
or marshy that the cost of works, including sewage and drainage faci
lities would prohibitive.63 Building by laws may be passed to control
practically every aspect of the construction of buildings including
their height, bulk, size floor area, and the minimum frontage and depth
of the parcel of land Zhe proportion of the area that any building or
structure may occupy.6 Development controlby-laws may be enacted to
control a variety offactors including grading or changes in elevation
or contour of the land and the disposal of storm, surface and waste
water from land, buildings or structures.
when
By-laws restricting the use of land or structures on land,

passed by a municipality, must then be approved by the Ontario Muni
Unless no objection is filed, the O.M.B. must hold a
cipal Board.
public hearing to consider the merits of the application for approval
of the by law and to listen to objections.6 Land use control by laws
may be established by order of the Minister alone, if he so wishes,
to the
and such an order overrides a municipal land use control by-law

by law, or if
extent of the conflict.68 If an individual contravenes a

may
a by law or public work violates an official plan, the violation
by the
be restrained by a legal action launched by the planning board,
the
municipality, or by any ratepayer within the planning area where
9
place.6
taken
infringement is taking or has

Committees of Adjustment
The committee of adjustment70 is a local administrative agency
by
which can grant variances from by law provisions upon application
opinion,
its
an affected land owner. A committee may do so when, in
the variance "is desirable for the appropriate development or use of
land etc., provided that in the opinion of the committee the general
intent and purpose of the by law and of the official plan, if any, are

maintained."71 A committee may permit land to be subdivided without a

plan of subdivision if the committee is satisfied that one is unnece
ssary for the proper and orderly development of the municipality".
as it
A committee must ive notice of the application to such persons
of
days
30
within
hearing,
public
a
considers proper, 3 and must hold
or
for
speak
may
person
any
receiving the application 7 at which
against the application.75 The committee must give its decision with
and
written reasons.76 Copies are sent to the parties at the hearing

63.

66.
67.
70.
73.
76.

S.35(l).

Ss.34(l) and 35(9).
Ss.35(12 (14).
8.41.
S.42(5).
S.42(9).

64.

Ibid.

'

65.

S.35a(2).

Land owners have a right of appeal. s.35(22).
69. 3.43.
68. S.32(l) (3)
72. S.42(3).
71. S.42(1)
75. S.42(7).
42(4).
S.
74.
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to the Minister,77 and the Minister or any person with an interest
in the matter has the right to appeal the decision to the O.M.B.78
Variances are intended to provide "desirable" exceptions to by laws
without requiring the whole by law to be amended, generally a much
more lengthy procedure.

The Planning Act Review Committee
A committee was established by the Minister of Housing in the
summer of 1975 to review the nature, process and tools of municipal
planning. The review encompasses the Planning Act and all related
planning legislation and activities. The Committee's report is
expected in 1977.
Among the issues of concern to the Committee are included:80

which environmental concerns should be included in the municipal
planning proceS§;whatare the unintended or unstated environmental
consequences of municipal planning,and how can they be taken into
account in the process; what are, or should be, the limits of muni-

cipal ability to interfere with private property rights in requiring

i in.

v,

- mused», .

y

environmental conservation;

should there be compensation; what is

the role of the conservation authority in municipal planning; how
should the planning system be structured so that such bodies have
adequate access to municipal planning decisions, and so that their
activities are suitably co ordinated with municipal planning; should
the requirements for subdivision approval be formalized in legis
lation or regulations, or should they be left to ministerial or
local discretion; should there be development permits or land use
contracts; what should be the role of the Ontario Municipal Board in
resolving municipal planning issues where different provincial in
terests are involved (e.g. housing and environment);-where provin
cial and municipal objectives conflict, how should they be resolved;
should the contents and functions of official plans be defined in
legislation; what is the public's role in municipal planning?

77.
S.42(ll):
78.
S.42(13).
79. Like any time saving procedure, variance or severance may produce a problem in environmental protection areas. Apparently, some
municipalities will approve severences of property which is not
suitable for building (e.g. flood plain lands). These problems can
be furthercompounded by real estate brokers who sell property which
they know or should be aware cannot be built upon. Letter from B.
Noels, Operations Manager, Credit Valley Conservation Authority to
R. Lang, Professor of Environmental Studies, York University, May 7,
1976.
See discussion of the value of environmental protection areas
as partial runoff control buffers, under Municipal Controls, infra.
80.
From background papers prepared by the Planning Act Review Committee.
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The Housing Development Act81

The Act may be said to be aimed at the acquisition and development
of land for housing purposes; the construction of housing; and the ac
quisition, improvement and conversion for housing purposes of existing
buildings situated in any municipality.82 It is administered by the
Ministry of Housing through the Housing Development Branch.
The Lieutenant Governor in Council is permitted to make and gua
rantee loans and otheg monies to be used in the construction of a
building development. 3 Notwithstanding any other Act, any municipality
in or near where a housing project or building development is under
taken may be authorized to do or not do such acts or things as are considered expedient in order to avoid undue delay in the development of
the housing project or building development, including the furnishing
of municipal services. 4 Any municipality with an official plan that
includes provision for housing which has been approved by the Minister,
may acquire and hold lands for a housing project, and may survey, clear,
grade, subdivide, service and otherwise prepare such land for the pur
pose of the project. 5
The Environmental Assessment Act86

The purpose of the Act is "the betterment of the people of the

whole or any part of Ontario by providing for the protection, con

servation and wise management in Ontario of the environment".87 It is

administered by the Ministry of Environment.

Upon coming into force, the Act applies to all undertakings88 of the
unless they are exempted from compliance, temporarily or
public sector
permanently, by regulation or order.

Projects such as new townsite de

velopments when carried out by the Ministry of Housing have recently
been exempted from compliance with the Act.90 The Act will not apply to
private sector undertakings unless brought under it by regulation.
Where the Act applies to an undertaking, its proponent is required

to submit an environmental assessment of the undertaking to the Minister,

and cannot proceed until the assessment has been accepted and the under

81. R.S.O. 1970, c.213 as amended.
82.
5.6. This section provides for federal/provincial agreements to
effectuate those three ends pursuant to the National Housing Act.
83. S.2.
84.
3.6(9).
85. S.l6(a) (b).

86.

3.0. 1975, c.69.

The Act received Royal Assent July 18, 1975 and

is coming into force in stages.

It was proclaimed for parts of the

public sector, October 20, 1976.
87.
S.2.

88. Defined as enterprises, activities, proposals, plans or programs.
89. That is the provincial government and
S.l(o).
municipalities.

90.

O. Reg. 94/77.

91.

Ss. 3 and 41.
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taking approved.

92

Licenses,

approvals, loans, etc. under other Acts

may not be granted until the environmental assessment has been accepted
and the undertaking approved by the Minister.93
The assessment must contain a description of the purpose of the
V
undertaking; its rationale, including alternate methods and alternatives
to the project itself; a description of the environment expected to be
affected; the effects of the undertaking;and measures to mitigate the
effects of the undertaking, the alternate methods, and the alternatives;
an evaluation of the advantages and disadvantages to the environment of
the undertaking,

the alternate methods, and the alternatives.94

The Minister reviews the assessment, and gives notice of locations
where the assessment and review
maybe examined, along with any other
matters he considers advisable, to the proponent, to the the clerk of
each municipality in which the undertaking may be carried out,

and, as

he considers suitable, to the public.95 When the Minister has decided
whether to accept the assessment as an adequate description of the
environmental effects of the undertaking, reject it as inadequate, or
accept it with amendments, he must again give notice to the parties

listed above, as well as to all those who made submissions to him on
the undertaking.

Anyone so notified may require a hearing on the matter before the
Environmental Assessment Board, established for that purpose under the
Act, unless the Minister considers the request for a hearing to be

frivolous,

vexations,unnecessary or a cause of undue delay.9

Further

hearings may be required, again subject to the Minister's veto,

re

garding final disposition of the undertaking.97
Where no hearing has been held, the Minister, with the approval of
Cabinet, may approve the undertaking, reject it, or approve it subject

to terms and conditions. Written reasons must be provided to those
involved in the process.9
Judi¢ial

diction,

review of Board actions, except on questions of juris

is prohibited.99 Hearings of the Board are open to the public

except where the Board is of the opinion that a closed session is ad-

visable,100The same is true of access to information generally.lo

92.
95.
98.
101.

8.5.
8.7.
5.14.
8.31.

93.
96.
99.

8.6.
Ss. 7 and 12.
S.l8(l9)
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94.
97.
100.

8.5(3).
8.13.
8.19.
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The Planning and Development Act104

Minister of Economics
This Act permits the Treasurer of Ontario and
lish development
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and Intergovernmental Affairs to designate
planning areas in the province.
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35.
First Environmental Assessment Act," (1975) 5 CELN 29,
103a. 8.29.
104.
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may contain policies covering the management of land and water resources;

and development of recreational facilities.1
The Minister is required
to provide for notice and public hearingaon any proposed plan.
The
Minister further must ensure that a copy of the plan, together with the
material used in its preparation, is available for public inspection.
Any person may have at least three months in which to make submissions
on the plan, though hearings may commence as early as three weeks after
public notice has been given.

Persons presenting the plan may be questioned on any aspect of the

plan by any "interested" person.

The report and recommendations of the

hearing officer are available for public inspection.107 Once the plan
is adopted, no development, including any public work or by law may be
implemented which does not conform to the development plan.1

Existing

zoning and official plan provisions in municipalities affected will
similarly be made to comply with the development plan's overall objectives.

The province may extend financial assistance to any municipality
or other entity for implementation of aspects of the plan.110 Any
minister may be designated for the purpose of developing any feature
of the development plan, including the clearing, grading or prepara
tion of the land for development, and construction, repair or improve

ment of buildings, works, or other facilities. The selling, leasing
or other diiposal of land or interest in such land is similarly provided for.
Ontario Municipal Board Act112
The Board established by this Act is appointed by the Cabinet,

and its members hold office at the pleasure of Cabinet.
not unlike the Supreme

Court,

The Board,

has exclusive jurisdiction in all

matters and cases in which jurisdiction is given or conferred upon it
by this or any other special of general Act.113 The Minister respon
sible for the Board is the Attorney General of Ontario.1
Planning in Ontario is carried out on the municipal level under
provincial supervision, particularly in areas of environmental plan

ning and management as establishedunderThe Planning Act.115 Thus,
the various planning and regulatory instruments or decisions already

106.
109.
112.
113.
115.

8.5.
107.
8.6.
108.
8.9.
8.10.
110.
8.17.
111.
8.15.
R.S.O. 1970, c. 323 as amended.
8.35.
114.
8.34.
See discussion of the Planning Act, supra.
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referred to under the Act either require approval by the Minister of
Housing or the Board, or are open to appeal to one of them, before
they become operative. As already noted, the system requires the
Minister to approve official plans and plans of subdivision, although
he may refer his decision making power to the Board.116 The Board's
approval is required where im lementing instruments,
such as zoning
by laws, have been enacted.11

The Board acts as an appellate agency

from decisions of committees of adjustments and land division committee on zoning variances and upon conditions on draft approval for
subdivision or consent applications.118 It also has jurisdiction to
hear appeals from negative decisions of municipal councils or refu
sals to act within one month on applications for amendments to zoning
by laws or official plans.119 Finally, appeals to the Minister from
refusals by a municipal council to initiate an amendment to an offi
cial plan may be referred by him to the Board for hearing and deci
sion.120

The Municipal Act121

This Act confers upon municipal corporations their jurisdiction
and responsibilities.
It is administered by the Treasurer of Ontario
and the Minister of Economics and Intergovernmental Affairs.
The Act permits municipalities to enact by laws to construct
works for the prevention of flood damage;122 or to enter into agreements with the province to accomplish the
same end;123 to construct,

improve, maintain public wharves, docks, slips, etc;124 to prohibit
the injuring or fouling of the above including drains, sewers and
rivers;125 to prohibit the littering of public or private property'126
to construct service drains from a sewer to the line of a highway;127
to prohibit and abate public nuisances; 8 to prohibit and regulate the
discharge of gaseous, liguid or solid matter into land drainage works
and sewer connections;12

to require the connection of buildings to

sewer works;130 to preserve and prohibit the injury or destruction of
trees on street rights of way.131

116.
117.
120.
122.
125.
128.
130.
131.

The Planning Act ss.15(1) and 17(1) and 44.
S.35(9).
118.
S.42(13).
S.17(3)~
121. R.S.O. 1970, c.284
S.352(17).
123.
8.352(18).
'
5.352 (49).
126.
S.354(l) 70.
8.354(1) 120129.
8.354(1) 129S.362(a) (l).
8.451
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119.
S.35(22).
as amended.
124.
8.352(47).
127. 8.354(1) 73.

The Public Lands Act122

The Act is administered by the Ministry of Natural Resources. 12
Other provisions of this statute are reviewed under other headings.
3
The Minister is authorized to designate any area in territory
without municipal organization as a restricted area, and may issue per
mits for the erection of buildings or structures or improvements on
lands in any such area on terms and conditions he considers proper.124
Failure to (l) obtain a permit for the erection of a building structure
or other improvement

in such a restricted area or (2) violation of a

term or condition of the permit is an offence and on summary conviction
subject to a maximum $500 fine.1 5

Regional Government Legislation
Regional municipalities are relatively new governments located
mainly E southern Ontario.126 Created by provincial enabling legis
lationl
they encompass area municipalities and are authorized to
provide land use planning on a wide regional basis.

At least nine

of them are now also delegated authority to approve subdivision and
redevelopment proposals and related matters.
ther below.128

THE POLLUTION CONTROL i
.

They are discussed fur

tiio

The Ontario Water Resources

Act

129

The purpose of this Act is to preserve the purity and prevent the
pollution of natural waters.130 It is administered by the Ministry of

122. R.S.O. 1970 c. 380 as amended.
123.
See Forested Areas and Shoreline Landfilling Activities.
124.
S.17(l).
12S. S.17(3).
126.
There are currently eleven regional municipalities in Ontario,
covering many of the major population centres in the province.
127.
see, for example, Regional Municipality of Peel Act, 8.0. 1973,
as amended. Other regional municipal Acts cover the areas of Metro

Toronto, Niagara, Ottawa Carleton, York,

Sudbury, Waterloo, Halton,

Hamilton Wentworth, Durham and haldinand-Norfolk.

128.
129.

130.

Ltd,

See Municipal Controls.

R.S.O. 1970,c.332 as amended.

See R. V. Sheridan3 (1973) 20.R.192; R. V. Industrial Tankers

(1968) 2 O.R.142.

Q ;

the Environment.
Preventive

instruments

"Sewage" is defined to include drainage and storm water.131
"Sewage works" are defined to include any works for the collection,
transmission,

treatment and disposal of sewage.13

The Act requires

that where any municipality or person contemplates the establishment
of certain classes of sewage, or the extension of or any change in
existing sewage works, the plans, specifications and an engineer's
report of the works to be undertaken must be submitted to the Minis
ter.133 No such works may be undertaken, and no by law for raising

money to finance such works shall be passed, prior to such approval.134
The designated Ministry official, where he is of the opinion it is in
the public interest to do so, may refuse approval or grant it on such
terms as he considers necessary.135 The maximum penalty for a contra

vention of 5.4200 is $2,000.1 6

Where a municipality contemplates establishing or extending its
sewage works into another municipality, a public hearing must be
held, before approval under section 42 is given.137 Hearings must
take place before the Environmental Assessment Board on such terms
and conditions as prescribed by the Minister.138 Where the Ministry
contemplates amending or varying an approval, it must hold a hearing
prior to doing 50.13 A public hearingmay be held where any person
or municipality contemplates establishing or extending a sewage
treatment work within the municipality.1 0 A hearing may also be re
quired if the Ministry refuses to grant an approval, or imposes or
alters terms and conditions of an approval. Prior to such a hearing
the Ministry must serve notice of such determination and written

reasons upon the person affected.14l Besides the appellant and the

Ministry, other persons specified by the Board may be parties to the
proceedings.
Appeal from the Board's decision may be taken to a
county court {Egge on a question of law, or to the Minister on any
other matter.
Pollution
prohibitions

The Minister has the supervision of all surface and ground waters
in Ontario,144 and may examine them from time to time to determine
what, if any, pollution exists and its causes.145 The Minister is per
mitted to apply to the Supreme
Court for an injunction to prevent
pollution of water, where any person is discharging any material into

131.
134.
137.
140.
143.

S.l(p).
Ibid.
S.43(l).
S.44(1).
S.79(3).

132.
135.
138.
141.
144.

S.l(q).
S.42(4).
S.9a(10).
S.79(2).
S.31(1).
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133.
136.
139.
142.
145.

S.42(1).
S.42(2).
S.43(4)
S.79(4).
S.31(2).

or near a body of water that in the Minister's opinion may impair
water quality.146 It is an offence for a municipality or person to
discharge or deposit, or cause or permit the discharge or deposit
of, polluting material into or in any place that may impair water
quality.147 A first conviction may result in a maximum fine of
$5000 and each subsequent conviction in a maximum of $10,000 fine

or to imprisonment for a maximum of one year.
(No minimum is estab'
lished). Each da that subsection 1 is contravened constitutes a
separate offence; 8 Failure to so notify is an offence liable on
summary conviction to a maximum fine of $5000150 (no minimum). Sub
section 1 does not apply where the discharge to water is coming
from sewage works constructed and operated in accordance with approvals granted by the Minister.151 The Minister may prohibit or re
gulate the discharge of any sewage into a watercourse.152 Fines as

above are applicable.153

The Environmental Protection Act154

The purpose of the Act is to provide for the protection and con
servation of the natural environment.155 It is administered by the

Ministry of the Environment.

"Natural Environment" is defined to

include the air, land and water of Ontario.156 "Watef'is defined to

mean surface and/or ground water.157 "Land" is defined to mean surface

land not enclosed in a building.158 "Contaminant" is defined to mean
any solid, liquid...radiation resulting from the activities of man
which may impair the quality of the natural environment for any use

that can be made of it."159

There are two main prohibitions in the Act. First, no person
is permitted to deposit, add, emit, discharge into the natural enviroment, or cause same,

in an amount, concentration or level in

excess of that prescribed by the regulations.160 Second, notwith

standing any other provision of the Act or regulations, no person
shall do the above, or cause it to be done, so as to cause or to be

146.
149.
151.

S.3l(3).
S.32(3).
S.32(5).

147. S.32(l).
148. S.32(2).
150. S.32(4).
This immunity to be successfully argued must show

that the accused operated his sewage works in conformity with the

approval.

R.v. Barrie (1970) 13 cr.L.Q.371 (ONT.);R.V. Sheridan

(1973) 20.R. 192;R.vu North Canadian Enterprises Lth (1975TTKTC.C.C.

(2d) 242 (0NT.).
152.
S.33(1).

153.

S.33(2)

155.

156.

S.1(i).

8.2.

(3).

154.

8.0. 1971, c.86
as amended.

157.
S.1(p).
158.
S.1(e).
159.
S.1(c) (i).
160.
8.5. There are no regulations respecting water pollution in
Ontario.
This section will therefore only be of effect if there are
specific regulations controlling quality of runoff.
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likely to cause impairment of the qualit of the natural environ
ment for any use that can be made of it. 61 Control orders may be
issued where a provincial officer

files a report containing

the natural environment constitutes,

in the Minister's or Director's

findings that a person is causing or permitting emissions to the
natural environment in violation of section 14 or the regulations.163
Stop orders may be issued where the discharge of an emission into

opinion, an immediate danger to human life, health or property.164
The Ministry must be notified when a person deposits a contaminant
into the natural environment out of the "normal course of events,"165
and the Minister may order the repair of any such damage.166
Conservation Authorities Act167

Responsibility lies with the Minister of Natural Resources, the
Conservation Authorities Branch and the individual conservation autho
rities. The objects of an authority are to establish and undertake,
in the watershed area over which it has jurisdiction, a program de
signed to further the conservation restoration, development and
management of natural resources.
8
The Act grants a conservation authority power to: control the
flow of surface waters in order to prevent or reduce floods or
erect works and
pollution;169 buy, lease or expropriate lands;
structures;171 study the watershed to determine a program for con
servation of its natural resources.1
An authority may also make regulations, subject to cabinet

approval for: prohibiting or regulating or requiring the permission

of the authority for the construction of any building or structure
in or on a pond or swamp or in any area susceptible to flooding
during a regional storm and defining regional storms for the pur

161.
163.

S.l4(1).
S.6.A provincial officer

$.82, Creates provincial officers.
162.
must maintain secrecy on all matters

except information respecting deposit etc. of a contaminant into the
natural environment, except in matters in connection with adminis

tration of the Act, to his counsel or with the consent of the per
son to whom the information relates. 5.87.
164.
8.7.
165.
8.15.
8.17. See R. V. Power Tank Lines (1975) 23 C.C.C. (2d) 464 and
166.
(1976) 5 CELN 15 where a highway accident involving the loss of oil
to a storm sewer and watercourse resulted in a conviction under this
167.
169.
172.

(Discussed in greater detail under Transportation Corridors).

R.S.O. 1970, c.78 as amended.
S.20(k).
170.
820(c).
S.20(a).

168.
171.

5.19.
S.20(j).
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section.

poses of such regulations;173 prohibiting or regulating the
straightening, changing, diverting, etc. of a watercourse;
or prohibiting or regulating or requiring the permission of the
authority for the placing or dumping of fill of any kind in any
defined part of the area over which the authority has jurisdiction in which in the opinion of the authority the control of
flooding or pollution or the conservation of land may be affected
by the placing or dumping of fill.
OTHER STATUTORY CONTROLS
The Ontario Building Code and Act176

The Act is designed to establish a building code containing
standards for the construction and demolition of buildings, in
cluding the manner, type, and quality of material used; the design

and use of buildings; the adoption of codes and standards; field
review by an architect or professional engineer; inspectorial ap
proval of any method, matter or thing; conditions under which a

building or part may be occupied; and procedures of the Building
Code Commission.177 The Minister of Consumer and Commercial Re

lations is the responsible Minister.
The Code is the responsi
bility of the Building Standards Branch of the Ministry, but the
council of each municipality is responsible for the enforcement

of this Act in the municipality.

The Building Code provides the basis for the regulation of

excavations, drainage fgacing of foundations and filling by the

appropriate inspector.

'Precautions are required that sensitive

soils intended to support a foundation not be disturbed.180 De

sign conditions require that a professional engineer prepare

data indicating that the proposed excavation and foundation will
not have structural "or other detrimental effects on the existing
adjacent property including buildings and public or private build
ings and services," or indicating details of the precautionary

173.

S.27(e).

See, for example, 0. Reg. 617/73 re Credit Valley

Conservation Authority.

Pursuant to s.27(e) one conservation autho

rity recently obtained a temporary injunction to prevent the cons

truction of a shopping centre on land subject to flooding during a
regional storm.
See Central Lake Ontario Conservation Authority
and the Attorney General of Ontario v. Dominion Stores Ltd. 3 CELN
213.
174.
S.27(a).
175. S.27(f).
176.
8.0. 1974, c.74.
177. 8.18.
178.
8.3. The Building Standards Branch is now also responsible
for the Plumbing Code of Ontario, which was previously a responsibility of the Water ResourCes Branch of the Ministry of Environment.
The Building Code covers those matters non hithe Plumbing Code, but
it is understood from Ministry officials that plans are being made
to modify and incorporate the Plumbing Code into the Building Code.
179.
A typical municipal building by-law is described under the Muni
cipal Controls, infra.
180. O. Reg. 925/75 (The Building Code)
section 4.2.8.
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measures to be taken where the possibility of detrimental effects
to adjacent property exists.1 1 Backfilling activities require
l
that support be given to soil adjacent to the excavation. Topsoi
a
under
areas
vated
unexca
all
in
and vegetation must be removed
site graded,
building.182 Buildings must be located, or the building

Where
so that water will not accumulate at or near_the building.183

ions
downspouts are provided and are not connected to a sewer, provis
be
must
al
dispos
ge
Draina
must be made to prevent soil erosion.
to a sewer, drainage ditch or dry well.184a

g
d

AGREEMENTS AND NON STATUTORY PROGRAMS

Canada Ontario Water Quality Agreement (1971)
Urban Drainage Subcommittee

See discussion under Federal Controls.
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Construction Site and Stormwater Runoff
int-source
Planning statutes can provide indirect control of non-po

and under
water pollution, through controls on what may be built, where
what conditions.
Planning Act

as indirect

non-point

control

The Planning Act is a case in point.

The Minister of Housing

an
could, under section 21, require any municipality in an area with
only
land
of
ment
develop
official plan to acquire, hold and permit
on condition that appropriate sediment and erosion control plans

pro
suitable, let us say, to the Ministry of the Environment - were
subdi
of
plan
mulgated. Under section 33, he could approve a draft
vision only if it included sediment and erosion control plans and
measures for controlling storm water runoff. He could, as a matter
of policy, object to every committee of adjustment variance which had
t
the effect ofevading requirements for storm water control, or sedimen
sub
by
imposed
been
have
e
otherwis
might
and erosion control, which
division agreement or some other control device. He could, in short,
see to it that planning, which is normally done at the local level,
make provisions for the control of this type of pollution.

The Ontario government has no policy at present with regard to
storm water and construction site runoff control though a policy

.2.l.14.
1

9O

183.

3.9.12.

draft arising out of research conducted under the Canada Ontario

Agreement is expected within the year.

Policy consideration will

include rate of runoff control; erosion and sediment transport con
trol and; stormwater treatment.
5 The lack of a comprehensive

policy on urban drainage has contributed to the development of con
flicting planning strategies that have both positive and negative
implications for non point source water pollution control.
Official
Plan

development

The influence, for example, of the provincial Ministry of Envi
ronment respecting non point pollution concerns is evident in the
development of recent area municipal and regional government official
plans in Mississauga, Ottawa Carleton and Sudbury.
These draft offi
cial plans include references respectively to controlling stormwater

runoff

(Mississauga186 and Ottawa-Carleton187) and curbing bad land

use practices that lead to water quality degradation
Subdivision
controls
and
related
matters

(Sudbury188).

At the same time, however, systematic acceptance by the Ministry
of Housing of stormwater runoff and sediment controls in all new

housing development would appear to be predicated on such controls
not contributing to increased housing costs or to development

delays_ 189,190, 91

185.

See "Ontario to draft urban drainage policy "Daily Commercial

News, March 30,

1977 and; G.

H. Mills, director, Water Resources Branch,

Ontario Ministry of Environment.
Introductory paper to Conference on
Modern Concepts of Urban Drainage, Toronto, March 28, 1977.
186. City of Mississauga. Draft Official Plan. December 1976.
187. Regional Municipality of Ottawa Carleton.
Official Plan as
adopted by Regional Council.
October 1974.
188. Regional Municipality of Sudbury.
Draft Official Plan. July 1976.
189.
See, for example, s.6(9) of the Housing Development Act (note 84,
supra) which authorizes municipalities to avoid undue delay in housing
construction and servicing. This section may provide an obstacle to
implementation of new environmental controls, since undue delay has
frequently been attributed to greater environmental requirements.
For
example, in July 1975, on the eve of passage of the Environmental Assessment Act in the Ontario Legislature, the Hon. D. Irvine, then
Minister of Housing wrote to the Hon. W. Newman, then Minister of En

vironment, respecting the implementation of the E.A. Act and its influence on housing and land use controls generally. He wrote in part:
"The (E.A.) Act's implementation process is unacceptable for housing
and associated urban development because the legislation constitutes a

form of land use control which is separate from and overrides the Plan
ning Act." Basing his comments on personal experience in planning
such housing projects as North Pickering, as well as on representations

from the development industry, Mr. Irvine went on to say that "planning
experience in North Pickering showed that careful consideration of en
vironmental factors can lead to the conclusion that large parcels of
land in a land assembly should not be developed for urban uses. If
this is true, what proportion of lands already designated in official
plans for urban development might prove undevelopable?
If this factor
were realized, what would it do to housing costs?" Mr. Irvine argued

that the environmental assessment process would slow down the
"It must be
development of housing while increasing its cost.

clearly established," he said, "that all urban development,

particularly where housing is a component, must be excluded in

applying the legislation."

He suggested that, depending on the

cost implications if the assessment process were to be applied
to housing, environmental controls might be implemented through
the Planning Act. Correspondence from the Hon. D. Irvine, Minis
ter of Housing to the Hon. W. Newman, Minister of Environment,

July 11, 1975, Toronto.
See R. Lang and A. Armour, Municipal Planning and the Natural
190.
Environment Final Draft Report to the Ontario Planning Act Review
June 1976. This study concluded from a review of
Committee.
Ministry of Housing policies, review procedures and guidelines

by the Ministries of Environment and Natural Resources."
191. Ontario Ministry of Housing. Local Planning Policy Branch.
Urban Development Standards: A demonstration of the potential for
reducing costs. March 1976. This study may have some positive ap
plication to control of runoff though it clearly emphasizes the
Ministry% prime mission of keeping housing costs down and minimi
The study notes that storm drainage
zing development delays.
systems are probably the most expensive element in the servicing
re
of residential development. The Ministry of Housing has therefo
,
example
for
The study,
been seeking ways to make them less costly.
the
recommends returning flows to the ground surface and increasing
This would make it possible
length of overland flow during storms.
to reduce the size of storm sewers and of their associated costs.
The study also commented favorably on methods for retardation and
retention of stormwater which might also make it cheaper to service
new urban development. The study further noted that while other
studies are primarily concerned with stormwater quality and downstream effects (presumably studies under the Canada Ontario Agreement, though these are unnamed) it was hoped that they would con
sider implications for subdivision design as well.
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that this "Key Ministry" in the planning process "gives natural
environment low priority" leaving "those concerns to be protected

Legislation that would establish a permit system for controlling
topsoil removal, erosion and ensuring rehabilitation has previously been rejected by the Ministry of Housing to the extent
it would apply to subdivision control under the Planning Act!-92
Because such legislation has many of the same elements as a bill
directed to sediment control, it is arguable that the Housing
Ministry response would be the same to such a proposal.

Systematic sediment control through the draft plan approval
stage of subdivision control is possible, though such an approach
would leave the Ministry of Environment
the provincial agency
with the most interest in sediment control
in an essentially
advisory not regulatory capacity.
This may not be appropriate
for ensuring proper control, though in practice each condition of
draft plan approval must be released in writing by the agency which
requested or recommended the condition to Housing.
cipal Controls, infra.)
Provincial
develop
ment

policies

The development

(See also Muni

policies of the province itself, as set out in

the Toronto Centred Region Plan and subsequent planning documents,

according to the Metropolitan Toronto and Region Conservation

rity,194 "Will have a very significant effect on the quality of

Autho

water entering the Great Lakes system from the region's drainage

basins."

The MTRCA "has commented to the province on various occa

sions that the impact of the land development necessary for the very
large population which is being planned for in the Toronto Centred

Plan, on the area's stream valleys and water resources, does not
seem to have been accounted for.
Complicating the question of where
192.
Topsoil preservation legislation was proposed to the provincial
cabinet in 1974-75 by the Ministry of Agriculture and Food. Consideration has since been given to amending the Planning Act to permit
municipal control of topsoil removal, though it would not be mandatory
for municipalities to adopt such controls.

193.
See, for example, Ontario Ministry of Environment. Land Use
Planning Handbook. Undated. This handbook whose stated purpose is

to "provide guidelines for the review by Ministry of Environment

staff of Official Plans, restricted area (zoning) by laws, plans of

subdivision, consents (severences) and general land use planning issues"
also notes under a section on "policy" that: "It should be realized
that as far as land use is concerned the Ministry acts in an advisory
capacity only and that other government objectives may conflict with
ours, e.g. housing, industrial development." Also noted by Lang and
Armour, note 190 supra.
194. Correspondence from W. A. McLean, Planning and Policy Director,
Metropolitan Toronto and Region Conservation Authority to R.

J. Bower,

Planning Commissioner, The Municipality of Metropolitan Toronto,
September 22, 1976.

93

ate is the policy enunciated by
and how much development is appropri
Development to preserve, as much
the province in the North Pickering
land and develop for urban pur
as possible, the good agricultural
Environmental studies that
s.
poses the poorer agricultural land
greatest impact on the streams
were carried out indicated that the
lopment located on the poorer
by urban development came from deve
agricultural soils."

EAA
exemptions

d conceivably introduce
The Environmental Assessment Act coul
to planning for non point
the rudiments of a systematic approach
lopment including provincial
source pollution controls in new deve
d above,9 new town developments
development plans. However, as note
ied out by the Ministry of Housing
and related activities when carr
isions of the Act.
have been exempted from the prov

ent and municipal planning
Currently, private sector developm
l Assessment Act either. A Muni
are not subject to the Environmenta
by the Minister of Environment to
cipal Working Group, established
ects which could require an en
discuss the types of municipal proj
Act, recently reported its concerns
vironmental assessment under the
al
ication of hearings (Environment
respecting such matters as the dupl
of
ship
tion
Municipal Board)
Assessment Board and Ontario

and the rela

cial Plan process.195 Neither
environmental assessment to the Offi
of
Group urged the early initiation
concern has been resolved and the
It was
ing.
es of Environment and Hous
discussions between the Ministri
rt of the Planning Act Review Com
also felt that the forthcoming repo
ation of such issues.
mittee might aid in the clarific

0.M.B.
rOle

system of land use planning
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argue the environmental implicat
lic and environmental agencies may
rd
reco
on environmental matters its
of development proposals. However,
the
n
take
the recent past the Board has
is a mixed one. 96 Moreover, in

195.

"Municipal Group's Recom
Ontario Ministry of the Environment.
January 1977.

196.

See, for example,

mendations Tabled,"

«

1

EA. Update. Volume I, No. 2.
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The

ial institution in Ontario's
The Ontario Municipal Board is a cruc
pub
, and one of the few forums where the

1

position that it is to hear only planning evidence, not engineering
or environmental evidence, these being regarded by the Board as the

property of other departments.197 A recent Divisional Court decision

has held, though, that the Board must hear environmental concerns,
noting the difficulty, in many instances, in drawing a line between
environmental and planning factors.
Ontario
Water
Resources
Act

The Ontario Water Resources Act places potential control over

certain aspects of urban runoff pollution in the hands of the Ministry
of the Environment, in part through its involvement with the approval
and building of sewers.
The Ministry must approve all plans for building or altering sewage works, including storm sewers, and could therefore
require that all such works include measures to control storm water.
In 1974 5, the Ministry's Municipal and Private Abatement Section approved some 1,000 sewage works that included storm sewers.
Of these,
fewer than 1% included requirements for some form of storm water de
tention.199

The Ministry is itself the builder of a large percentage of
sewage works throughout the Province,200 and it can and does set
standards for the control of construction site runoff.
The YQrk/Durham Provincial Sewage Works Project201 is an example

of present Ministry procedures.

In a heading entitled "Environmental

Considerations", the construction contractor is required to minimize

any adverse effects on the environment in the vicinity of the project
and during all phases of construction.
He is informed that the Ministry
may assign "full or part-time on site inspectors whose sole responsi

bilities are to ensure compliance with environmental objectiVes."

Matters that must be attended to include: minimization of vegetative
clearing; coverage of stockpiles of topsoil and other excavated material with plastic sheeting, and use of drainage ditches to divert
runoff to adjacent settling ponds; further construction of settling

197.
See "Ontario Municipal Board Undergoes a Streamlining", The
Globe and Mail, August 12, 1974.
198.

Re Township of Westminster and City of London (1975) 5 Ontario

Reports (2d) 401.
199. Figures from the Office of the Municipal and Private Abatement
Section, Ontario Ministry of the Environment, Toronto, May 7, 1976.
200. This dual role, it has been suggested, places the Ministry in a
conflict situation, in which it must set and enforce standards and

L- M

A-Ww

issue approvals for its own projects.

See A.W. Bryant, "An Analysis

of the Ontario Water Resources Act",Environmental Management and Public
Participation, Canadian Environmental Law Research Foundation (Toronto,
1975). P.S. Elder, ed.
201. Ministry of Environment, StandardDocuments for the Construction
of Sewers, August 1975 (First Edition).
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ponds or silt traps as required; use of straw bales, filter berms

and sand bags to retard and filter runoff prior to discharge to

watercourses; avoidance of any encroachment on natural areas and
streams as far as is possible;dust control, but not by chemical

means without approval; protection of trees by fencing, etc.; and
general restorative practices.
Pollution
prohibitions

Both the Ontario Water Resources Act and the Environmental Pro

tection Act also prohibit pollution and thus are useful as reactive
controls - through such enforcement techniques as prosecutions and
the like.

There are no reported cases in Ontario of prosecutions

for sedimentation arising from construction site activities and run
off.
However, a recent Supreme Court of Ontario decision202 (currently
under appeal) has held that sand is a contaminant under the meaning
of the EPA, if it is moved or exposed from its natural state by human
(The facts of the case
activity and made subject to wind movement.
indicated that a land developer left sand exposed on a construction
site for several months and did not use all available methods to con
trol the blowing of sand onto neighbouring lands.) The Court held
in part that: "Persons who change the natural state of sand by such
operations as blasting or stripping the topsoil, are under a legal

duty to ensure that none of the undesirable consequences listed in

(section 14(1) of the EPA) occur."

By analogy, the Ministry of Environment could probably pro
secute construction activity that resulted in sedimentation to

streams. However, where the construction of sewage works is done
in accordance with an approval under the OWRA, but still results
in sedimentation problems, the Ministry would be statutorily barred
from prosecuting for pollution under the OWRA.203 Such pollution,
though in conformance with an OWRA approval, would still be subject
to prosecution under the EPA.

Because the EPA binds the Crown,204 it is also possible, as it
is not under the Ontario Water Resources Act, for a private citizen
to prosecute the Ontario government and its agencies for water

I

E

a

pollution offences, including the non point source variety. Thus,
for example, a private citizen could prosecute the Ministry of the
Environment for failure to take appropriate runoff control measures
when constructing a sewage treatment plant.
Conservation
Authorities
and muni

cipal plan

Conservation Authorities are local autonomous bodies established

under provincial enabling legislation for purposes of conservation
and flood control on a watershed basis.

Their involvement in the

ning

202. R.v. Glen Leven Properties Ltd. (1977) 6 CELN 2 [Supreme Court
of Ontario (Divisional CourtX7.
203.
204.

S.32(5) of the OWRA.
5.20 of the EPA.
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municipal planning process,

though not acknowledged in the Planning

Act, includes reviewing official plans, zoning, subdivision and con
sent applications and related matterS.
Their role is partly advisory,
partly regulatory.
The Ministry of Natural Resources and Conservation Authorities
emphasize the prevention of development in sensitive and hazard lands,
that is, in areas mmmeptible to flooding, erosion, etc.205 However,
governmental agencies are frequently asked by developers to purchase
lands which have been barred from development by official plans and

zoning regulations. The value of this property is often calculated
on the basis of the proposed development, and the resulting cost
to the community is likely to be prohibitive.20 Moreover, because
small portions of environmentally sensitive areas may be developed

by amending the zoning by law, while an individual parcel may not
have a detrimental effect on the sensitive area,

the cumulative

effect of similar changes can eVentually destroy the area.207
Other Authority concerns during development can relate to such
matters as bank stability along watercourses; stability of severe

slopes; protection of existing vegetation and the control of siltation
resulting from sheet and gully erosion on construction sites.

To com

bat those problems Authorities recommend such measures as a building
setback of 25 feet where the structure may adjoin an area of hazard
land, the control of fill in or adjacent to the existing or potential
hazard,

and the establishment of a vegetative cover on disturbed

slopes immediately after final grading.

As well such measures as

sediment traps, the grading of slopes to 3:1,and the blocking of
storm sewers during the construction phase have also been recom
mended where appropriate.

205.
Ontario Ministry of Natural Resources, Environment Protection
Areas (December, 1973), and Hazard Lands (June, 1975).
See also

Ministry of Natural Resources, Submission to the Planning Act Review
Committee (February 1976).
The Ministry further regards development
as undesirable where it is likely to have adverse impacts on fish
or fish habitat or conservation of the natural environment, though
it admits that "to meet a higher order of government objectives, such
as housing, certain developments that conflict with achievement of

See Ministry of Natural
our objectives will inevitably be approved.
Resources, Land Use Plan Review ~ Poligy Guidelines.
(November 1973).
See also Lakeshore and Riverbank Erosion.
See Metropolitan Toronto and Region Conservation Authority, Brief
206.
to the Planning Act Review Committee, April 5,

1976.

207. Correspondence from B. Noels, note 79, supra.
Correspondence from R.D. Hunter, Resources Manager, Long Point
208.
Region Conservation Authority, Simcoe, Ontario, December 14, 1976.

1

Some Authorities have adopted stormwater drainage recommend
ations to be made to member municipalities concerning the conservation
aspects of their official plans. These recommendations include com
mitting the municipality to use its subdivision and development con
trol powers to prevent unnecessary changes in the character of the
predevelopmenigiagggcape, including topography, vegetative cover
and drainage.
Authorities have encountered obstacles to getting more syste
matic municipal consideration of non point source controls. For
example, some Authorities report that stormwater control is per
ceived as contrary to local municipal by law and/or engineering
practices.

(I.e.

stormwater detention on sites is reported as con

trary to municipal by laws which state that all lots must drain
to the road allowance and all surface waters must be transferred
through the storm sewer system.) 0

Conservation

Authority
regulations

Conceptual
and geographic

limits of C.A.
regulations

The principal regulatory tool of conservation authorities
is their Fill, Construction and Alteration to Waterways Regulation.
This regulation permits Authorities to control the placing or dumping
of fill in three areas; floodplain areas that have been so mapped
by the Authority; scheduled areas as identified and attached to an
Authority's regulations (these generally include all floodplain areas)
and; areas where fill could or would potentially affect the existing
state of a watercourse. Methods of construction of buildings or
structures in floodplain areas (that have been so mapped) may be
stipulated.
Conservation Authority regulations would appear to be both
conceptually and geographically narrow with respect to permit con
trol of erosion and sedimentation per se. That is to say, such
regulations would not appear to authorize permit approval and con
trol for erosion and sedimentation arising from new development
that did not occur in a floodplain; or could not be said to be or
arise from the placing or dumping of fill within or without a
211
scheduled area so as to affect the existing state of a watercourse.
To the extent that this is the case, municipal cooperation under
the municipal planning process is essential to the success of con

209. See also Municipal Controls, infra.
See review of Municipal Act enabling provisions,especially
210.
notes 127 and 130, supra.
211. See, for example, Grand River Conservation Authority. Flood
Plan and Source Area Regulations in the Grand River Watershed.
(1976). This publication notes the extent of floodplain and sche
duled areas in the Grand River Watershed. FrOm a review of maps
and diagrams in the publication it is evident that both floodplain
and scheduled areas form only a small fraction of the entire water
shed.
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Servation authority efforts to control sedimentation from new de

velopment.209,212
Municipal
Conflict
with C.A.
regulations

Municipal zoning by laws and building code by laws can fre
quently come into conflict with conservation authority regulations
and result in environmental problems. For example, a property
might be correctly zoned to permit development according to the
municipality's building requirements, but at the same time may be
identified as being floodplain lands, and therefore, unacceptable
for development under Authority regulations.
In order to overcome
conflicts previously experienced with municipalities in this regard,
some Authorities have set up a system whereby any development pro
posal which falls into an area over which the Authority has control,
will first be forwarded to the Authority for approval prior to the
municipality issuing any form of construction permit.
The greatest conflicts arise where some form of approval has
been granted to a development proposal prior to the Authority
having received its floodline mapping.
In these situations, the

Authority is torn between living up to its prior agreements and
approvals and enforcing updated floodline information. Generally,

the Authority will offer some compromise in these types of situa~
tions.

Conflicts over grading plans may also arise. Municipalities
quite frequently will leave inspection of grading following com

pletion of development

to the conservation authority.

Since Autho

rity objectives may differ from site to site, the Authority may
request revisions to the grading plan which the municipality had
originally approved under its building by law. This general area
of development control is regarded as a difficult one requiring
extensive manpower and time outlay for enforcement.213
Ontario

Building
Code

The Ontario Building Code is primarily directed toward assuring
structural stability. While rooftop detention, for example, is not

contrary to the Code's provisions, a municipality would have to

ensure that requirements for rooftop detention would take into account
structural stability,214 and roofing factors.

212.

Municipal cooperation with conservation authorities on envi

ronmental goals may not always be forthcoming.
See, for example,
"Taylor Creek Project Backed," The Globe and Mail, September 28,

1976 where the boro of East York's development committee recommended that a proposed housing subdivision on the edge of a ravine
should go ahead despite the opposition of staff of the local con
servation authority.
I

213.

Correspondence from R. W. Messervey, Conservation Services

Supervisor, Central Lake Ontario Conservation Authority, Whitby,

Ontario, April 18, 1077,
214.
Part IV.
215. Part IX.
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OVERVIEW
Municipal
pollution from
administrative
essentially in
jurisdicitions

law is generally silent on controlling water
construction site and stormwater runoff. However,
control procedures and arrangements, though still
their infancy, are developing in a number of local
through the municipal planning process.

The municipal level is, of course, closest to the specific
details of development activity and its potential impact on the
local environment.
This closeness is both an advantage and a
disadvantage for instituting appropriate environmental controls.

It is an advantage because it permits a municipality that is de
termined to protect the environment, to be highly specific on
how, when, where and whether development will take place, based
on local environmental conditions and public concerns.

Closeness, however, is also a disadvantage. This appears to
be the case to the extent that municipalities are subject to heavy
development pressures which, because of their limited local juris
dition and resources, they may not be able - or want ~ to balance
with potential loss or degradation of environmental assets. Both
positive and negative municipal responses to stormwater manage
ment concerns were documented.
To be sure, municipalities do not act in a vacuum.
The
reviews they receive from senior environmental agencies and local
conservation authorities as well as the express and implied powers
they possess through provincial enabling legislation, can be effect
ively used for environmental protection.
However, great cooperation is mandatory under such a scheme.

This cooperation is further necessitated by the separation of
legislative authority for planning and pollution control. Where
cooperation is inadequate, the separation of legislative autho
rity for planning and pollution control can result in gaps in
non-point pollution control effectiveness.
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OFFICIAL PLANSi ZONING, AND ENVIRONMENTAL PLANS AND PROTECTION AREAS
When a municipality promulgates an official plan for the plan
ning areaunder its jurisdiction, no public work may be undertaken,

and no by law passed, which does not conform to that official plan.43
Older municipal official plans, however,

are normally silent

on environmental issues and designations.
Municipalities currently
revising their official plans are the most likely local governments
considering new options for protecting water quality from new de
velopment.
This is in part due to the information that is currently
provided during the municipal planning process by senior environ
mental agencies and conservation authorities familiar with local en
vironmental problems.
Moreover,

the relatively newer

regional governments can also

influence local decision making because once regional governments
have established approved regional official plans, area municipal
official plans and zoning by laws must conform to a regional plan.217
Regional governments are also better situated than local area muni
cipalities for articulating policy on preservation of significant
environmental features which frequently exceed the boundaries of
smaller area municipalities.
Environ

mentally
sensitive
areas

One approach used in newer official plans is to designate
whole areas within the plan as environmentally protected or sen
sitive areas.218 Sensitive environmental areas tend to be focused
on the significant land/water formations in the region.
As a
result their identification in an official plan appears to create
watercourse/land buffer zones where development, if it is not pro
hibited, will at least be subject to much stricter scrutiny and
performance.
In the Waterloo Region Plan, for example, develop
ment that might impinge on the integrity of an environmentally
sensitive area, will normally be subject to an environmental

216.

See,

for example, Township of East Whitby Official Plan (1968).

217.
See, for example, Regional Municipality of Peel Act, 8.0.
1973, c.60 as amended. s.54(6).
Regional Municipality of Waterloo. Official Plan, November 1975
218.
In the Waterloo Official Plan there
and August 1976 modification.
are 69 areas so designated, covering approximately 19,500 acres
(approximately 6% of the total Regional area.) Correspondence from
Ecological and Environmental
the Regional Municipality of Waterloo.
Advisory Committee. July 20, 1976.
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assessment prior to approval.219 In such circumstances,

impli

cations for water quality from construction site and stormwater
runoff can be highlighted for the public and decision makers.
The City of Mississauga draft official plan186 proposes a
similar approach so that such environmental areas' "natural

functions may be permitted to continue.

City programs may also

be established, in cooperation with other agencies, for preserving
and maintaining the natural condition and functions of those
watercourses,

forested areas, steep slopes and wetlands which have

a high level of environmental significance and ecological sensitivity.
A companion approach to minimizing aquatic damage from new urban

development, is also noted in the City's official plan through the
prohibiting of development along a watercourse unless appropriate
floodlines have been established. The Plan also requires conveyance
to the city or local conservation authority, for public purposes
and protection, of those lands in a development proposal within the
established floodplain.220
Runoff
control

Land use
practices
and soil
erosion

Runoff control has become a specific subject of concern in a
very few draft official plans reviewed. The Ottawa Carleton plan
notes that stormwater can contribute a substantial pollution load
into certain streams and rivers and further notes the concern of
the Ontario Ministry of Environment that stormwater from new de
velopments that will discharge into certain regional rivers, re
ceive some form of treatment.
The City of Mississauga draft
plan186 notes that "guidelines will be established in co operation
with the appropriate public agencies to regulate and minimize,
where feasible, the quality and rate of flow of surface run off
from new developments."
The Sudbury draft plan188 notes that among the contributors
to water quality degradation in the Sudbury region are poor land
use practices that lead to accelerated sedimentation.
Council
objectives are proposed which include conserving the region's soil
resources and planning land uses and developments in accordance
219. The Waterloo Regional Council recently required a developer
to undertake an environmental impact study of a proposed develop
ment adjacent to one of the region's designated environmentally
sensitive areas.
It is understood to be one of the first environ
mental studies ever ordered by a municipality in the province.

See "Developer

Ordered to Conduct Ecology Study"

The Globe and

Mail, July 20, 1976.
220. Background justification for these approaches was contained
in City of Mississauga. Environmental Planning Report. Volume A:
Policies. April 1976.
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with the capabilities and limitations of the various soil types
in the Region.

A number of policies are proposed in the draft plan including
restricting development and land uses: which would cause or aggra
vate soil erosion; where the soil conditions are not capable of
supporting the proposed development or use; where a known or po

tential hazard exists such as unstable soil conditions; which would
deplete soil fertility and; which would contribute to soil and water
pollution.

The draft plan further notes that Council may permit develop
ment in areas where soil problems exist, provided the developer
enters into a site plan agreement which contains specific provi
sions for overcoming the problems;

conserve soils with a high

capability for agriculture and prohibit the stripping of top soil

from existing or potential farm operations; and require proponents
of major developments, in areas where soil conditions are unknown,

to provide soils information with respect to the type of development considered.

The Town of Oakville is developing an Environmental Plan which
will result in a comprehensive ecological inventory and a series
of policy direggives which may be incorporated into its amended
Official Plan.
The approach of the Environmental Plan is to develop a number of policies (e.g.

density, vegetation, growth,

open

space etc.) and implementing by laws (e.g. cluster housing, eco
logical zoning, and impact zoning) which will determine the impact
of growth and the social and economic limitations and costs of development which are not compatible with the maintenance of a healthy
natural environment.
Studies preparatory to the final Environmental
Plan will consider local issues of stormwater runoff, erosion and

related matters surrounding development.
SUBDIVISION CONTROLS

As noted above in the discussion of provincial mechanisms, any
municipality and the Minister of Housing (or regional governments
where they have been delegated the authority) may enter into agree
ments with a subdivider that impose conditions to the approval of a
plan of subdivision, which are enforceable against the owner and sub
sequent owners of the land.
In practice, each condition of draft ap

221. Town of Oakville. Environmental Plan: Philosophy and Pers
pectives.
Background Paper No. 1 (Preliminary Draft) May 1976.
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have
proval has to be released in writing by other agencies which may
ties,
authori
ation
conserv
(e.g.
on
requested or recommended a conditi

l
Ministry of Environment) to the Minister of Housing or the regiona

government.

The bulk of responsibility falls on the municipality

involved, which drafts the agreement and outlines any special
requirements.
In Mississauga,

for example, responsibility for such matters

falls on the subdivision control engineering department.

Its

responsibilities include:

* processing designs and agreements related to all subdivisions,
land use changes, and divisions of land;
* reviewing final plans
engineering matters;

for registration relative to survey and

* arranging for financial securities as required;
* performing necessary Surveys and inspections in the field,

to ensure that the work is being carried out in accordance

with City standards and specifications;
* finalizing all subdivision projects, inclgging such items as
lot drainage,

release of securities,

etc.

This operation is regarded as self-sustaining because
costs are offset by the fees received from developers. However,

where field inspection is vital for controlling construction runoff,

fees might be increased to cover the hiring of additional staff.
Alternatively, where CMHC funding of a trunk storm sewer system was
involved,

some financial aid for design and supervision purpaigs

during construction might be available as described above.

Municipalities use, or are developing, a number of meaSures

for inclusion in subdivision agreements which have application to

controlling aspects of runoff pollution.
Stormwater and Silt

These are outlined below.

and Erosion Control Measures

Since 1969 a number of municipalities have been including a
special provision in their engineering agreements similar to the
following:
"Prior to initiating any grading or construction on the site,
the developer's engineer must submit a detailed engineering and
drainage report, acceptable to the local conservation authority,
which will describe the means whereby stormwater will be conducted
from the site,

222.
223.

and show siltation and erosion control measures to

City of Mississauga, 1976 Current Budget, Programs Overview.
See Federal Controls, supra.
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be used to minimize drainage during all phases of construction"
to a particular creek,

stream, etc.

This type of provision is frequently inserEed into subdivi

sion agreements on the initiative of the conservation authority,

upon whom the responsibility for monitoring and field review
frequently devolves.
Tree Preservation Plans

The following requirement appears in recent Mississauga and
Oakville subdivision agreements:

"Prior to initiating any grading or construction on the site:

preparation of tree preservation plans acceptable to" the local
Conservation Authority or the Parks Department must be made.

The Mississauga parks department has promulgated guidelines
and specification for the protection of trees, which are usually
attached to the tree preservation plan itself.
A spinoff benefit of the preservation of trees can be control
of some elements of soil erosion and sediment loss. However ad
herence to the guidelines varies partly because of a limited staff of
inspectors.

Enforcement of this provision is uSually by way of a letter
of credit or cash.

Until recently,

the maximum deposit was

$1500 per lot or $5000 per builder, probably not enough to res
tore damaged trees should that become necessary.
It has also
been suggested that the letter of credit should be with the de
veloper not the builder, since there is often a hiatus between
development and building construction, during which time trees
might be lost from the effects of previous development activities.
Mud Track Bond and Wash Rack Requirements
These requirements have been noted in previous studies.224

224. Department of Fisheries and Environment.
Environmental
Protection Service.
Contribution of Sediments and Other Pollutants
to Receiving Waters From Major Urban Land Development Activities.
April 1974 pp. 54 56. Prepared by R.L. Walker and Assoc.,
Ottawa.
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stormwater runoff controls on present and future plans of subdivision.226 The city has already begun to incorporate some stormwater
detention features into several subdivision developments,227 and
recently has generally approved stormwater control.
A recent report on proposed stormwater detention techniques

for new and existing plans of subdivision, prepared by the city's
Engineering Department,

notes the possible techniques that could

be utilized through the city's building
trol process. These techniques include
retention ponds; underground stormwater
storage; parking lot storage;surcharged

by-law and subdivision con
the following: detention/
detention tanks; roof top
sewers and limitation of storm

sewer size.
BY LAWS
Municipalities have the power,

pursuant to The Municipal Act,

to pass by laws and impose penalties.230 By laws that can be autho
rized under the Municipal Act, however, are fairly narrow and generally speaking do not deal with land disturbing activities that
lead to erosion and sedimentation.
Development control by laws,
which do have some runoff control

potential, are authorized under

the Planning Act.
Municipal building by laws must now conform to
the Ontario Building Code and Act. At least one municipality has

obtained special legislation permitting it to control topsoil stripping.

Normally, the by laws discussed do not specifically mention
the power to hire staff, the method of funding for enforcement, or
the provision for injunctive relief.
However, under the Municipal

Act

any ratepayer, municipal corporation or local board can

obtain an injunction to restrain any contravention of a municipal
by law. Also, the common-law right of private prosecution is available to any citizen to enforce municipal by laws.232 The maximum
fine is $1000,233 but fines levied are, in practice, only a small
fration of this sum.

226.
City of Mississauga Council Resolutions, September 8 and
October 6, 1975. These resolutions requested the city's engi~
neering planning department to develop techniques to control
runoff from future construction in the drainage areas of major
concern in the city.

227.

Correspondence from J.V. Falke, Director of Engineering

Planning,

228.
229.

City of Mississauga, February 8, 1977.

City of Mississauga Council Resolution, November 22, 1976.
City of Mississauga.
Engineering Department. Stormwater

Management.

October 25,

1976.

230. R.S.O. 1970, ch. 284 as amended, 5. 242 as 354 and 466
respectively.
231. 8.470.
232. A private prosecution can only result in a fine,
not an
injunction.
233. 8.466 of the Municipal Act.
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under the Municipal
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They authorize and
Act, the Trees Act or regional legislation.
ction of trees and
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a,
shrubs on public lands, and in Mississaug

for example,

the

Sewer Use By law
m.
234. E.g. Regional Municipality of Durha
No. 167 75.
29; City of Mississauga
235. E.g. Town of Oakville By law No. 1963By law No. 1554.
1971 122; City of Mississauga
236. E.g. Town of Oakville By-law No.
By law 418-74.
No. 91 75.
237. E.g. City of Mississauga By law
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supervision of these matters by the Commissioner of Recreation
and Parks.
The Commissioner may, at city expense, plant trees on
private property with the consent of the owner; such trees then
become the property of the landowner.238 It is forbidden to des
troy any tree or part thereof or any tree supports, attach any

object or thing to a tree in a public place, or perform any cons
truction work in a public place or highway or on property so ad

jacent that will affect trees, without first obtaining the Com
missioner's approval.239
This by law only applies to public lands in the municipality,

whereas most trees and other vegetation are lost due to development on private lands.
However, the by law has stimulated the

development of tree preservation plans, which are now included in

subdivision agreements.
Building By law5240

Municipal building by laws
Building Code and Act.
Building

must
now conform to the Ontario
officials indicate that efforts

have in the past been generally directed toward the structural

stability of buildings, and not to water pollution generated
from construction activities.

However, building inspection

staff are in a position to supplement subdivision field control
staff in controlling water run off and pollution from construction.

Topsoil Preservation By laws
The City of Sault Ste. Marie was recently granted the power,
.
.
.
.
242
by the Ontario legislature, to regulate the stripping of to 5011.
The city can require landowners to rehabilitate the land,
either
by replacing topsoil in sufficient quantity and depth to raise and
maintain a healthy growth of vegetation adequate to bind the soil
and prevent erosion, or by planting trees,

shrubs, legumes or grasses,

or both?44 The city can further require that rehabilitation of the
land be carried out and maintained by the landowner at his expense and
risk)to the municipality's satisfaction,

and that, if he fails to do

so, the city can enter and rehabilitate the land at his expense,245
in which case the cost can be collected in the same manner as municipal taxes.246

238. 5.4.
239.
3.6.
240. E.g. Mississauga By law No. 114 76.
241.
Interview with K.A. Cowan, Chief Building Official, City of
Mississauga, April 20, 1976.
242.

243.
245.

City of Sault Ste. Marie Act,

S.2(b).
S.2(c).

244.
246.

5.0. 1973,

c. 205.

S.2(b) (i) and (ii).
s.2(d),
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Provincial enabling legislation, such as the Planning Act,
does not authorize topsoil preservation (or sediment control)

by laws. A municipality which desired to preserve topsoil or
control sediment through a by law would have to seek special
legislation from the province, as the City of Sault Ste. Marie
It is understood that enabling legislation on top
has done.
soil preservation is under consideration by the province.247

Development Control By-laws
Development control by laws, which have some runoff control
potential, are authorized under the Planning Act.65 In this re
gard, many of the same approaches for controlling non point source

water pollution,

here.

noted under subdivision controls,

are applicable

However, not all municipalities have adopted such by laws.

NON STATUTORY MEASURES

Environmental Advisory Committees
Advisory committees of citizens, planners, members of the

can
academic community, the private sector and government agencies
use/
land
on
alities
municip
provide expertise to area and regional
Such com
water quality implications of development proposals.
o.
mittees exist, for example in Mississauga and Waterlo
The Waterloo Region Ecological and Environmental Advisory
Committee has had referred to it or has addressed itself to a

considerable number of environmental issues or matters, some of
rewhich have gone onto the regional government with a formal

commendation and others where the Advisory Committee has provided
direct technical input to studies being undertaken by regional
government. The regional official plan further establishes a
role for the Advisory Committee to review and comment upon envi
ronmental impact studies prior to final decisions by the regional
council.

COMMENT
Construction Site and Stormwater Runoff
Official plans
and relation-

ship of land
uses to water
quality

While newer official plans, especially at the regional govern-

ment level, are including greater reference to environmental matters,

For example, with only one or two
a number of concerns persist.
exceptions, official plans examined tended to be silent on the in~
terrelationship between the various land uses in their region and
In a typical draft official
the implications for water quality.

247.

248.

See Note 192,

supra, and accompanying text.

See "Scarborough Kills Development By~law", The Globe and

Mail, April 6, 1976.
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plan, including many of the more recent ones, one might find
general goals compartmentalized into such categories as agri
culture, housing and environment. However, rarely was there

comment on, for example, the relationship between agriculture
or housing respectively on water quality in the jurisdiction.

Exceptions to the above noted failure to cross reference
land uses and water quality impacts can be found in such re
cent draft plans as those of Ottawa Carleton, Sudbury and
Mississauga as discussed above.
These draft plans make it
evident that it is feasible for all official plans to ad
dress more specifically the interrelationship between land
use and water quality as a basis and pre condition for re
quiring greater controls.
Official
Plan

specificity

Another problem encountered is that regional official
plans are sometimes not sufficiently specific in forbidding cer
tain land uses in particular places, including environmental
areas.
This deficiency, combined with antiquatedareanmnici
pal zoning by laws, can sometimes defeat efforts to prevent

certain facilities or activities from being located in environ
mental areas where water quality may also be adversely affected.249
Regional
and
municipal
conflicts

A related concern is that while land use planning is a
regional government responsibility

(and area municipal plans

and zoning by laws must conform to a provincially approved re
gional plan) implementation of the regional plan remains largely
in the hands of area municipalities. This may have adverse im
plications for protection of environmentally sensitive areas and
for water quality.
Regional governments indicate that the date by which area
municipal zoning amendments must conform with a regional plan
is not stated in regional legislation.
Some regional govern
ments have argued that, as a result, there can be a substantial

time lag between the approval of the regional official plan and

its actually being put into practice through area municipal
zoning by laws.
One regional government further notes that un

less zoning by-laws are in place it may be possible to circum
vent, at least in part, the intent of an approved regional

official plan.

249. This is discussed in more detail under Liquid, Solid and
Deepwell Disposal Areas.
250.
Regional Municipality of York. Excerpt from pre draft
Regional Official Plan Technical Paper No. 7 (May 1976).

Similarly, regional governments may experience difficulties

in their ability to designate land use areas (e.g. environmental
For example, a building
areas) and to implement such designations.
permit is issued only at the area municipal level and only if the
in
request is in accordance with the pertinent-zoning by law, not
accordance with an approved official plan.
unicipal
ction on
nviron
ental
gency
tormwater
nitiatives

Some municipalities, as noted above, are beginning to deal
with the issue of controlling stormwater runoff. Pilot studies
are being undertaken in a number of local jurisdicitons respecting

stormwater management.251 However, many municipalities are still
This
appropriate stormwater controls.
reluctanct to undertake
and
,
criteria
ial
provinc
overall
of
lack
is due, in part, to the
pracent
managem
ter
stormwa
that
ion
in part to a municipal percept
ing of
tices can have a significant affect on the cost of develop

lands and future upkeep and maintenance.

For example, the Credit Valley Conservation Authority (CVCA)
is on record since at least September 1975 as being concerned with

the as~
increases in stormwater runoff from urban development, and

.
sociated erosion and environmental damage to creeks and streams

Municipal reaction to the Authority's concern has been mixed.
to
Mississauga Council directed its Engineering Planning Department
fu
and
present
on
s
prepare a report on implementing runoff control
ture plans of subdivision.226 Peel Region and the Town of Oakville
Councils however, recommended that the Conservation Authority de
a
fine, and establish guidelines, standards, techniques, and criteri
for implementation of, "zero runoff increase",and hold a seminar

proon the issue.253 Peel Region was of the View that development
Region
the
that
CVCA;
the
from
comment
posals were already receiving

of Peel Act makes storm drainage the prime responsibility of Area
to
Municipalities; and that the effect of designing storm systems
of
"degree
the
on
impact
attain "zero runoff" may have substantial
service" that may be rendered to subdivision developments, i.e.

con

nection of roof downspouts, frequency of road floodings, dry or wet
ponds, etc.
251. See Regional Municipality of Ottawa Carleton. Progress Report
on the Barrhaven StormWater Runoff Treatment Pilot Study, 1975. The
City of Burlington is also undertaking a storm water management
study in preparation for new policies and practices on the subject.
252. Memorandum from H.K. Watson, General Manager, Credit Valley
Conservation Authority, to "All Municipalities on Credit Valley
Watershed Regarding Zero Runoff Increase," September 17, 1975.
253. Council motions, January 22, and March 15, 1976, respectively
254. Report to Peel Region Public Works and Planning Committees
re"Zero Runoff Increase", December 22, 1975.
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Oakville was concerned that no similar request had been

received from the Halton Region

Conservation Authority, with

whom Oakville is involved for most of its storm drainage; that

several detention methods for controlling runoff, such as roof,
parking lot, ditches, and ponds, run counter to present practices,
and acceptance of them by the public might be difficult to obtain;
that too little is still known about detention ponds, and more
research is necessary; that "zero runoff increase" is too high an

ideal, and "controlled runoff" is a more practical objective.255
The issue of foundation drainage also illustrates a diver-

gence of opinion between local conservation authorities and muni

cipalities.

The Central Lake Ontario Conservation Authority re

cently issued a report on recommended alternative practices for

dealing with foundation drainage.256

The Authority states that the two current municipal practices
of discharging foundation drainage to either (1) sanitary sewers or
(2) storm sewers are not acceptable.
The report argues that in
discharging foundation drainage to the sanitary sewer system "the
risk of serious sewage backups and deposition of raw sewage into
our watercourses and lakes is very high.
The Authority is of
course, anxious to minimize pollution of our watercourses, and,
therefore, a system which increases the health hazard by increa

sing the probability of the need to discharge disease organisms
which are infection» to man and nutrients which degrade water
quality and threaten fauna, is not acceptable.
On the other
hand,

the report argues that discharging foundation drainage to

the Storm sewer system "increases the risk of flooding under high
frequency storm conditions and will add to many serious erosion
problems already existing along our watercourses."
The Authority report concluded by noting the several alternatives to current foundation drainage practices that are avail

able "even though the various municipalities feel only the two
conventional systems are feasible and implementable.
However,

the Durham Region Works Department disagreed with

the Conservation Authority conclusion that foundation drainage

255.
Report to Oakville Public Works Committee, March 4, 1976.
256. Central Lake Ontario Conservation Authority.
Foundation
Drainage. As adopted by Authority Resolution No. 86, July 20,
1976.
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discharge to storm sewers increases storm runoff volumes into

watercourses and results in earlier peak flows leading to further
local flooding and greater erosion problems.

It contended that:

"The amount of water from foundation drains, although very significant with respect to flows in sanitary sewers, is not a sig
nificant factor with regard to flows in creeks because of the re
latively larger volume of flows in creeks from rainfall and spring

runoff.257Indeed, even in municipalities where stormwater runoff con
trol is supported,

serious financial and other constraints may

serve to minimize the effectiveness of such policies and procedures.
In Mississauga, for example, while the city council approved storm
water control,

the major conclusion of the report upon which the

approval was based indicated that "due to the high space requirements
for major detention facilities, detention should only be considered
for minor stormwater runoff events in combination with floodplain
management - unless a detailed engineering study of a watershed

can economically justify a higher degree of protection."229 In effect,

the amount of land necessary to institute major upstream detention
devices and the cost involved could make that approach difficult,
if not impossible, in many instances.
Rapid

Where provision for stormwater and silt control is incorpo

urbanization and
effectiveness

rated into subdivision agreement at the request of, for example, a
conservation authority, frequently the responsibilityfor ensuring
that the provision is met by the developer is left to the conser

non-point
review

vation authority. While conservation authorities, in conjunction
with senior environmental agencies, have the expertise in this
area, they may not have adequate field resources for on site

of agency

review, especially in areas undergoing rapid urbanization. As a
result, subdivision sediment controls may become pro forma exer
cises in many instances.
For example,

the Credit Valley Conservation Authority reports

that it made four subdivision on site inspections per week in 1974,
five per week in 1975, and that the number is expected to continue
to increase.'5 At the same time, the two Authority land use co

ordinators spending part of their time on this activity,259 was CUt
257. Regional Municipality of Durham. Works Department. Commi
ssioner's Report to Works Committee.
September 21, 1976.
258. Credit Valley Conservation Authority. Annual Reports for
1974 (pp. 8-9) and 1975 (p.14).
259. Conservation Authority land use coordinators, of course, have
other more diverse responsibilities including reviewing regional and
local official plans and zoning by~laws;committee of adjustment appli
cations and land division committee reports and; rezoning applications.
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to one in 1976.

It is submitted that part of one land use ins

pector's time is not enough,

in View of the considerable develoB

ment and construction activity taking place in the watershed.26

261

A number of other Authorities also report financial and staf

fing restrictions with respect to review of non point source water

pollution controls.

Recent and projected cuts in provincial funding

to Authorities would appear likely to exacerbate this problem.

260.

The City of Mississauga alone processes 65 70 engineering

agreements per year, and approves approximately 25 30 annually.
Interview with S. D. Lawson, Subdivision Control Engineer, City of
Mississauga, April 21, 1976.
261.
In 1975, the City of Mississauga alone issued permits for
$239 million worth of construction. City of Mississauga.
Build
ing, Zoning and Licence Division, Department of Buildings.
Annual Report.

1975.
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F E D E R A L

C O N T R O L S

OVERVIEW

Federal jurisdictional control of water pollution from pesticides,
fertilizers, soil erosion, animal feedlots and wastes in the Great Lakes

Basin is limited or non existent.

The best federal regulatory apparatus was found in relation to
Pesticides and fertilizers must be
pesticides and fertilizers.
of Agriculture before they can be sold,
Department
registered with the
and are subject to constraints regarding ingredients and labelling.

Pesticide use can also be controlled by requiring adherence to labelling
But
directions and also limiting product availability for certain uses.
once pesticides and fertilizers have

been bought by the farmer,

the

federal government has no permit or approval control over how he actually
uses them, and in what quantity.
There is no federal jurisdictional control of soil erosion, animal
Some control over
feedlot operations or the management of animal wastes.
Act;
Fisheries
the
under
possible
be
may
wastes
the disposal of animal
be set.
could
operations
feedlot
from
ions
e.g. maximum effluent concentrat
not
is
it
but
industry,
livestock
the
Standards are being developed for
.
voluntary
merely
or
known whether they will be obligatory

Some federal fiscal programmes were found to provide assistance for

certain types of non point controls and not others.

This is true, for

example, of federal taxing incentives for animal waste management equip

ment or processes.

Non technological solutions such as streambank re-

for
Vegetation or fencing techniques are not eligible for tax allowances
controlling cattle stream watering and bank erosion.

were
Other fiscal measures with soil and water conservation elements
agree
found to have been discontinued in Ontario under federal/provincial
however.
exist
to
s
continue
projects
such
for
base
The statutory
ments.

The success of past fiscal

approaches respevting soil conservation in

where th farm community's economic well being was at
western Canada
would appear to have limited application in Ontario where water
issue
affect the
pollution from soil erosion does not directly and immediately
farmer's economic interest.
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JURISDICTIONAL MEASURES
Fisheries

Act

The principal provisions of this statute have been reviewed in
the study of Urban Areas
Federal Controls.
Pest Control Products Act1

The purpose of the Act is to regulate

trol of pests.

products

usedfor the con-

The Act is administered by the Pest Control Products

Division of the Department of Agriculture.
No person is permitted to manufacture,

control product under unsafe conditions.

store, or use any pest

Pa kaging, labelling and

advertising prohibitions are also prescribed.
Manufacturing, storing,
using, packaging, and labelling must be done in accordance with the

regulations under the Act.
No person is permitted to import or sell
any pest control product unless the product (1) has been registered
as prescribed, (2) conforms to prescribed standards, and (3) is packaged
and labelled as prescribed.
Regulations may be made under the Act prescribing pest control

products; respecting inspection and operation of establishments where
prescribed products are manufactured; exempting any control product or
any person or any class of control product or persons from the operation
of the Act; respecting efficacy and safety standards of control products;
respecting the manufacture,

storage,

use, labelling and packaging of

pest control products,6 and respecting the detention and disposition
or destruction of pest control products.

Inspectors may be designated under the Act.8

Their powers include

entering premises where pest control products have been or are being
used, sold, stored or manufactured, examining control products and

taking samples; requiring information respecting sales and other matters
related to control products; seizing and detaining control products
for specified periods.
Violation of any provision of the Act or regulations is an indictable

offence, punishable by two years imprisonment, or an offence punishable on
summary conviction.
No minimum or maximum fine is given in the Act.
Every control product imported into or sold in Canada must be

registered in accordance with the regulations,11 unless otherwise exempted

in the regulations.12 The Minister may refuse to register a control
product if, in his opinion, its use would lead to an unacceptable risk
of harm to public health, plants,

1.
4.
8.
11.
12.
13.

animals or the environment.

R.S.C. 1970 c. P 10 as amended.
2. s.3(1)
3. s.3(2)
s.3(3)(4)
6. 5.5
7. 8.9(5)
3.7
9. 58.7 and 9
10. 5.10
S.O.R. 72/451 as amended. Pest Control Products Regulations.
3.6.
Exemptions include importation for research purposes.
s.17(d)(ii)
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When requested to do so by the Minister, the registrant must
satisfy the Minister that the availability of the control product

will not lead to an unacceptable risk of harm to the public health,
plants,

animals or the environment.

The Minister may cancel or sus-

pend a registration of a control product when he is no longer satis-

fied, on the basis of information available to him, of the safety of
the control product or its merit or value for its intended purposes.

Where the Minister (1) refuses to register a control product, or
(2) cancels or suspends the registration of a control product, he must
send the applicant or registrant notice of his decision, with reasons.

16

The applicant or registrant may, within 30 days, apply for a hearing.
The Minister must

then direct a Review Board to review the matter.1

The Board must give the applicant and all other persons who may be

affected an opportunity to make representations to the Board at the
hearing.
The Minister, after receiving the Board report following
the hearing, may take whatever action he deems advisable.
Use
prohibition

No person is permitted to use a control product in a manner that
is inconsistent with tgs directions or limitations respecting its use

as shown on the label.

The regulations also set out registrants' duties regarding record
keeping,21 labelling,22 storage,
distribution,2 packaging 5 and

importing;
and outlEge the methods to be employed by federal
inspectors in sampling
and detention.2

Fertilizers Act29
The purpose of the Act is to regulate and control agricultural

fertilizers.

The Act is administered by the Plant Products Division of

the Department of Agriculture.

The Act forbids anyone to sell or import any fertilizer or supplee
ment unless it has been registered, packaged and labelled as prescribed,
and conforms to prescribed standards.30
The Minister is authorised to designate any person as an inspector
or analyst for the purposes of the Fertilizers Act.
An inspector
may enter premises, examine and open packages and take samples.32
Where he believes that a violation of the Act has occurred, he may
seize and retain articles for specified periods.j
Ins ectors may not
be hindered in carrying out their duties under the Act.
No one may sell any fertilizer or supplement that contains des
tructive ingredients, or properties harmful to plant growth, when used

14.
19.
24.
29.
32.

s.l8(b)
15.
8.24
20.
5.43
25.
R.S.C. 1970 c.F 9
3.6(1)
33.

5.19
s.44(1)
3.45
3.7

16.
21.
26.
30.
34.
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3.20
8.25
3.54
8.3
8.8

17.
22.
27.
31.

3.22
5.26
8.51
s.5(2)

18. 3.23
23. 3.42
28. 3.52

according to the directions accompanying the fertilizer or supplement
or appearing on the label.
Violators are liable (1) upon summary conviction to a fine not
exceeding five hundred dollars, imprisonment for a term not exceeding
six months, or both, or (2) upon conviction on indictment to a fine
not exceeding two thousand dg%lars, imprisonment for a term not

exceeding one year, or both.

The regulations37 provide that fertilizers, with some exceptions,
must be registered.38 Where the Minister intends to cancel or suspend
a fertilizer registration, he must ive the registrant notice and a
thirty day opportunity to be heard.

9

Upon conclusion of a hearing,

or if no hearing has been requested after thirty days notice, the
Minister is authorized to make a final decision, including cancellation
or suspension of the registration.4
A fertilizer or fertilizer supplement is not permitted to contain
any material in quantities likely to be generally detrimental or
seriously injurious to vegetation (except weeds), domestic animals
or public health when used according to directions.
The re ulations
also outline procedures for labelling42 samples for analysis4 and
detention.4
FISCAL MEASURES
Farm Credit Act45

The purpose of the Act is to-provide for the extension of longterm mortgage credit to farmers.
The Act is administered by the
Farm Credit Corporation, established under the Act, which is responsible to the Minister of Agriculture.
Loans made by the Farm Credit Corporation to members of the
farming community
mayonly be used for purposes such as: to purchase
fertilizers, seed, livestock, tools, machinery and any implements
and equipment necessary for the efficient operation of the mortgaged
farm; to erect farm buildings or to clear, drain,irrigate.fence or
make any other permanent improvement to the mortgaged farm or to other

land used by the borrower as part of his farming enterprise in respect
of which the loan is made; and for any purpose that in the judgement
of the Farm Credit Corporation will facilitate the efficient operation
of the mortgaged farm or will increase the value of the farming enter
prise.

35. s.9

38.
39.
43.
46.

36. 3.10

37. S.O.R./69-65.

Fertilizer Regulations.

s.4(1). Exceptions include a customer-formula fertilizer. s.4(2).
s.8(2)
40. 8.8(4)
41. s.11(1)(a)
42. ss.16 21
88.22, 23
44. 3.24
45. R.S.C. 1970 c. F-2 as amended.
s.l6(a)(iii)(iv)(viii).
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Three categories of farmers eligible fo
established under the Act: general farmers,

assistance are
young farmers,48 and

young farmers wishing to establish a farm for the first time.

Members of the latter two categories must submit with their
application a plan of farming operations.

No loan may be made by

the Farm Credit Corporation unless such a plan is approved by the FCC

and the applicant undertakes to follow it.50
There does not appear
to be a similar requirement for standard farm loans.
The FCC may make an agreement with any borrower for the supervision of his farming operations on such terms and conditions as
the FCC may prescribe, in any case where such supervision is not

obligatory under the Act.51

According to the regulations,52 prior to a decision on a farm
credit loan the farm land must be appraised; but this may not be

done while it is covered by snow, or so frozen that it is impossible to

examine the soil and state of cultivation.
Where the loan is to be
used to erect farm buildings or to clear, drain, irrigate, fence, lime
or make any other permanent improvement to increase the productive
value of the farm to be mortgaged, the enhanced value that the land
will have after these improvements have been
made must be taken into

account.
A plan of farming operations must be submitted with an application
for a Part III or Part IV loan and must be in a form prescribed by
the FCC.
Such a plan may not be approved until the farmland and
chattels offered as security for a loan have been appraised on behalf

of the FCC.54

Where an application is made for a loan to improve farm land which

is to be mortgaged to the FCC, the FCC may, in approving such a loan,
anticipate the enhancement in value that will result from the improve
ment; but the portion of the loan that is based on the enhancement in
value must not be advanced until the improvement, or progressive stages
in the making of the improvements has been completed and inspected
and is satisfactory to the FCC.

The Agricultural and Rural Development Act56
The purpose of the Act is to provide for the rehabilitation and
development of rural areas in Canada.
For this purpose the Minister
of Regional and Economic Expansion may make agreements with the pro
vinces for development and conservation of land for water supplies,

and for soil improvement and conservation.

47. Part II of the Act.
48. Part III.
50 See Sections 29 and 35.
52. S.0.R./75 330. Farm Credit Regulations.

54. 3.7.

55. 8.14.
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49. Part IV.
51. 5.20.
53. 3.10.

56. R.S.C.

1970 c. A-4.

1
1

l\

Agreements
for soil
and water
conservation

The Minister of Regional and Economic Expansion is authorized,
with the approval of the federal cabinet, to enter into an agreement

AD
We

or any agency, projects for (1) the development and conservation of
water supplies for agricultural or other rural purposes, and (2) soil
improvement and the conservation of rura lands in that province or

PC

with a province to undertake,

jointly with the provincial government

in any'area specified in the agreement.5

Programmes of research and

~_._. .H.._

investigation may be prepared and undertaken rgspecting development
and conservation for the particular province.5

The federal cabinet may make regulationss oncerning any matters
deemed advisable for the purposes of the Act.
Income Tax Act60
Pollution
control
allowances

Accelerated Capital Cost Allowance Programme

Regulations under the Income Tax Act61 permit an eligible tax

payer to write off, over a two year period, the total cost of equip
ment or processes installed for the prime purpose of controlling water

pollution. Approximately 50 per cent per year may be written off.
The equipment must have been acquired by the taxpayer primarily for
the purposes of preventing, reducing or eliminating water pollution,
from the taxpayer's operations, of any inland, coastal or boundary
waters of Canada or any lake, river, stream, watercourse, pond,

swamp

Such cost allowances must be applied for by the
or well in Canada.
Minister of Environment, and mgst be accepted
federal
the
taxpayer to
by that Minister as allowable under these provisions.6
Under the Accelerated Capital Cost Allowance Programme as admin
istered by the Federal Department of Environment, Ontario farmers have
applied for and received such allowances for water pollution control
equipment and processes, including manure management, handling and
treatment systems.
The programme is expected to expire by December 31, 1977.
NON-STATUTORY ACTIVITIES
Canada Animal Waste Management Guide63

The Guide was developed and is periodically updated by a joint
federal provincial committee on animal waste management. The purpose
of the guide is to bring together the current practices for handling
animal wastes for use by the agricultural community, government officials
and conSultants. The Guide is not a regulation; it cannot be enforced
by the federal Department of Agriculture or any other agency.

57. s.5(1)

60. R.S.C. 1970 c. I S

58. s.5(2)

59. 5.9.

61. S.0.R./54-682 as amended by 66-54 and 71-257.
62. s.1100(1)(t) and schedule B, Class 24 of the Income Tax Regulations.
63. Canada Department of Agriculture.
Publication 1534 (1976).
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W5

Animal
wastes and
water

pollution

The Guide notes the increase in number and size of intensive

livestock operations, "some of them on limited land areas",

and

indicates that this trend toward animal confinement tends to in

tensify the problems of handling animal wastes and "thus increases
the probability of causing pollution."
The main water pollution hazards from such activities are

associated with inadequate manure storage facilities; winter

application of animal wastes on frozen sog§ near surface water;

and

excessively high rates of manure on land.
Resulting water pollution
problems can include: nitrate poisoning and groundwater contamination;
the transmission of certain diseases, if disease producing organisms
are present
in the manure; egsrophication of bodies of water and

depletion of oxygen in water.

The Guide recommends a number of ways to control or minimize these
problems, including: access to sufficient land for crop utilization of
manure and limiting the rate and time of application to avoid water

pollution; sufficient manure~tight storage to control surface and
groundwater pollution and avoidance of winter land application of manure
and; rapid soil cover of manure to control odors during land Spreaggng
and control manure washing from fields when surface runoff occurs.

AGREEMENTS
Canada U.S.

Great Lakes Water Quality Agreement64

This agreement is intended to improve the quality of the water in the
areas of the Great Lakes now suffering from pollution,
Great Lakes water quality will be protected in future.

and to ensure that

The International Joint Commission was given primary responsibility

for overseeing its implementation.

In addition to the land drainage studies reference group set up by the

various federal, state and provincial govggnments to study pollution from
such sources as agriculture and forestry,
the Agreement called for the
development and implementation of measures directed toward the achievement
of the water quality objectives a

legislation in the two countries.

soon as practicable, in accordance with

These actions are expected to include:

measures for the control of pest control products with a view to limiting
64. Entered into force April 15, 1972.
65. See text of the Reference to investigate pollution from land use
ativities, annexed to the Agreement.

A summary of ongoing and recently completed research projects in Canada
concerning the effects of agricultural land use activities on drainage
water quality is contained in F. R. Hore and R. S. Broughton, Overview
of Environmental Effects of Agricultural Drainage in Canada.

Proceedings

of the A.S.C.E. Specialty Conference on "Environmental Impact of Irrigation
and Drainage," Ottawa, July 1976, pp. 138 154.
This compendium includes a
summary of all PLUARG related agricultural watershed studies.
66. Article V.l of the Agreement.
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inputs into the Great Lakes System, including regulations to ensure

that pest control
on the quality of
authorized by the
that pest control

products judged to have long term deleterious effects
water or its biotic components are used only as
responsible regulatory agencies; measures to ensure
products are not applied directly to water except in

accordance with the requirements of the responsible regulatory agencies;

n_.M An

A.

measures for the abatement and control of pollution from animal husbandry

operations, including encouragement to appropriate regulatory agencies
to adopt regulations governing site selection and disposal of liquid
and solid wastes in order to minimize the loss of pollutants to
receiving waters;

and advisory programmes and measures to abate and

control inputs of nutrients and sediments igto receiving waters from

agricultural and other land use activities.
COMMENT
Pesticides

The Pest Control Products Act authorizes the Canada Department of

Agriculture (CDA) to control the availability of pesticides for sale and
use by requiring prior evaluation and registration before marketing may

take place. CDA's control of use is accomplished by controlling the
In addition, the
availability of certain pesticides for certain uses.
Act controls all pesticide users, including the farm community, by
prohibiting the use of a pesticide inconsistently with directions or
limitations as prescribed on the product label.
This last control technique is more in the nature of a reactive,
CDA regulatory officials
rather than a preventive, control mechanism.

believe that off target movement of pesticides can be controlled with
out requiring licences or permits of users.

Before a pesticide is registered, information is required on its

effects on fish and water quality, and on its movement through the
food chain as a measure of the product's persistence.

(Evaluation

guidelines are being developed to standardize the Department's
requirements.)

The Department may,

in response to this information,

refuse to register a pesticide for certain uses or at all.
The Department may also,

of course, investigate and review any

problems that may appear once a product is registered and on the market,
Recent
and re classify it or revoke its registration if necessary.
that
indicate
statistics compiled by the Department of Agriculture
most violations are technical in nature, often involving ingredient or
In 1974 75, for example, of 69 complaints and
labelling violations.
The
violations, 67 fell into ingredient or labelling categories.
other two were examples of "use violations" resulting in hazards to
human health or wildlife. None were deemed serious enough to
necessitate considering re classification or revocation.

67. Article V(d) (i)

(ii) and (iv).
126

i

However, the Department has recently been compelled to resort
to the licensing of pesticide users in order to control large-scale
pest control operations in forest areas.68 This arose from environ
mental and public health problems associated with forest spraying
activities to control the spruce budworm in New Brunswick. 9

Regulatory officials doubt the practicality of controlling
pesticides in the farm community by issuing permits to individual
users. The spraying of large forest areas by a relatively small
number of operators is viewed as lending itself to control by permit or licence.

The spraying of equally large geographic areas by

many individual farmers is not.

CDA officials argue that "forested areas are complete biotic

entities requiring utmost care in the application of pesticides,
hence they are restricted, not because they are easier to regulate .
Agricultural areas are viewed as "containing few of the biotic
entities found in the wild and do not embody watercourses as do
forested regions". CDA officials further argue that "agricultural
pesticide applications are better controlled and involve smaller
areas as a rule, hence less risk".70
703 They do add, however,
that where necessary in agriculture additional controls can be
applied.
Though unspecified,
include licences or permits.

these controls presumably could

The viability vi a 145.1:sm.nt that J farmer or a farmer
helping a neighbour obtain

. licence or permit prior to specific

pesticide applications'involving (l) more than a certain acreage
of land or

(2) more than a certain amount of pesticide used in a

certain period or (3) after a demonstration of competency in such

pesticide's use in relation to environmental and related concerns

has not been previously evaluated.

68.
69.

See Forested Areas.

Interview with E. R.

Houghton, Chief,

Pest Control Products Section,

Canada Department of Agriculture, August 17, 1976, Ottawa.
70. Correspondence from E. R. Houghton, Acting Director, Plant Products

Division, Canada Department of Agriculture, Ottawa, March 18, 1977.
The Ontario Ministry of Environment estimates that approximately
70a.
75% of all pesticides used 1n the pLOViLce are applied on agricultural
Approximately ; U a; 3' s Latal is understood to be applied by
lands.
Both pesticide businesses and
pesticide businesses and applicators.
The remaining 607 of
law.
OnLario
under
wkd
llcc
be
must
applicators

pesticides are applied to agricultural lands by farmers or farmers
(This la.ter category is described as the "custom
helping neighbours.
sprayer". To be exempt from permit or licence requirements the custom
sprayer must only have one spray rig in operation at a time.)

Neither

farmers nor farmers helping neighbours require licences or permits for

pesticide applications, except for Schedule 1 (normally prohibited)
pesticides under the Ontario Pesticides Act.

1W7

It is arguable that such requirements are better adopted under provinOntario's Pesticides Act requires the licencing of commercial
cial law.
g and
businesses and applicators, and special permits for aerial sprayin
farmers
and
direct application to waters. But it currently exempts farmers
normal crop
helping neighbours from licence or permit requirements for
spraying.
CDA trade
memoranda

da to regThe federal Department of Agriculture can issue trade memoran

istrants, indicating where less persistent and otherwise acceptable pestiare registered.
cides have been identified for uses for which certain products
ns in the
revisio
that
These memoranda are often also the registrant's notice
ated.
regulatory or use status of his products are being contempl
Prior to final determination, the Department will normally invite the

his product
registrant to submit claims for continued acceptable uses for
on ex
comment
to
or
made,
be
status
ory
should a change in its regulat
like.
the
tensions of compliance dates and
Recent pest products whose regulatory status has changed include

All products containing heptachlor or aldrin
heptachlor, aldrin, and DDT.
ing DDT
are suspended, effective December 31, 1976. All products contain
apples
than
other
and carrying label instructions for use on food crops
s
Product
and strawberries are suspended, effective December 31, 1976.
ve
effecti
ed
containing DDT for use on apples or strawberries are suSpend
The extra time is intended, according to agency memo
December 31, 1978.
to be
randa, to allow sufficient time for alternative control methods

established.

It would appear that memoranda of proposed changes and time factors

are not normally open to public scrutiny and comment.

The Agriculture Department's position on pesticides generally is

that while they are "essential" to maintain food production, their use
The Department's pesticides
as "insurance" should be discouraged.
research programme falls into the following areas:

* A better knowledge of the life history of the particular pest, so

that pesticides can be applied at the best time to control it.

This

research is understood to have led to a reduction in the number of
sprayings required per season.

* The development of more efficient application techniques, so that
loss to the environment and impact on non-target organisms are kept to

a minimum.

* Research and monitoring studies to establish the ultimate fate of
pesticides in the environment.
* The development of integrated and biological control programmes.73
71. See Note 70a and provincial and local controls
72. For uses other than termite control.

(below).

73. Correspondence from H. V. Morley, Environment and Resources Research
Co Ordinator, Canada Department of Agriculture, September 13, 1976. See
also Canada Department of Agriculture, Research Branch Report, Ottawa,

p 5.
( 1974 ) , pp . 194
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Whether the use of pesticides is "essential" to maintain food produc
tion may, however,
beopen to some doubt. Recent studies in other jurisdictions suggest that pesticides are becoming counterproductive.

A report re

leased in February 1976 by the U.S. National Academy of Sciences indicates

that because of pesticide abuse, yields of a number of major crops, such as
corn, have begun to level egg and in some cases to decline, and that losses
are expected to accelerate.

With some exceptions, it would appear that future regulation of pesticides in Canada will continue to emphasize control of their availability for
certain uses, but not regulation of their users, particularly farmers.
Bans
on the use of pesticides will probably be limited to those with the greatest
demonstrated capacity for persistence in the environment.
Where research
results in the development of less persistent pest control chemicals, or in

alternatives to chemical pest control, these will probably replace older,

more problematic pesticides.
Fertilizers

As in the case of pesticides,

federal control of fertilizers extends to

the manufacturer and seller, but not the user.
The federal government can,
therefore, deal with problems of quality
what is placed on the market and
the uses to which it may be put
arising from overuse.

but not problems of quantity, i.e.

those

The Fertilizers Unit of the Agriculture Department currently reviews

products for registration, or continued registration, for evidence of:

* leaching of nitrate nitrogen from nitrogenous compounds applied to soils
which might result in a health hazard

(i.e.

cyanosis)

and ecological prob

lems (i.e. excessive growth of algae and eutrophication);

* accumulation of plant nutrients in soils at threshold toxic levels.
These would include copper, zinc, molybdenum, and manganese;

. .
.
.
75
* addition of tox1c elements to 80118 from supplements
such as sewage

sludge or fertilizer products.
These elements include mercury, lead,
chromium,
selenium, arsenic, nickel, cobalt, and fluorine;

* addition of toxic compounds to soils from some supplements, such as
sewage sludge (e.g. polychlorinated byphenyls [PCBs]). 6

Sewage sludge presents special problems, on account of its high content
of heavy metals, principally cadmium, and residual salts.
The De artment has
initiated a number of product investigations into these problems.
The De
partment is of the opinion that if sewage sludge is sold, it can be regulated
74.

See, for example, Brody,

"Farmers Turn to Pest Control in Place of Eradi-

cation", The New York Times, August 1, 1976.

75. "Supplement" is defined in the Act to mean any substance or mixture of
substances other than a fertilizer, manufactured, sold or represented for use
in the improvement of the physical condition of soils or to aid plant growth

or crop yields.
76. Correspondence from C. D. Crober, Head, Fertilizers Unit, Canada Depart
ment of Agriculture,

Ottawa, October 5,
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1976.

rate at which farmers apply these sludges.

That is to say,

what is on the market and the uses to which it can be put.

CDA can control

But it has no

legislative authority to regulate the ultimate user of fertilizer products

in his capacity as user.

CDA officials indicate that no other investigation has been done of
problems associated with artificial fertilizers.7
Officials note that
products
applying for registration must meet a broader range of criteria
than they had to previously.
They must show no adverse effect on plant

life, public health or ~ with or without statutory
environment.

(Unlike the Pest Control Products Act,

autgorizy the

the Fertilizers

>

Act does not authorize the Department to refuse to register or to continue

5

harm to the environment alone.)
However, older fertilizers that are
still registered and on the market have not been evaluated for their

,

According to recent studies, however,

the problem is not that labels

do notcontain adequate instructions, but that farmers do not always follow
the instructions.
Studies of water quality in watercourses draining areas
of organic soils in south-west Ontario have detected "very high" phosphorus
concentrations, which are considered to be associated with rates of

application of phosphorus fertilizer more than ten times those required
according to soil tests.
Related studies of drainage water quality at
mineral soil sites in Ontario showed that nitrate nitrogen levels were
not excessive when nitrogen fertilizer was applied at, or below,

the

recommended rate; 9 wever, they increased rapidly as rates increased above
those recommended.
This study also found, however, that there were very
low concentrations and total amounts of phosphorus in mineral soil drainage
water areas supporting the contention that phosphorus does not leach from
mineral sites to a significant degree.

AAV
-

a.

Agriculture Department officials indicated that some control could be
placed upon levels of use of fertilizers, through amendments to the
Fertilizers Act requiring that sellers or manufacturers include better
directions on the labels of their products with regard to how much to use
for various crops. Not all fertilizers currently carry such directions,
principally because of the variety of crops for which they can be used.

V_.~.-_... -V~. v .-v-.. «.r w -..- ~.» -~ --

environmental effects.77 In any case, it is doubtful that registration
could be denied or revoked on the sole basis of adverse impact to water
quality.

;

..

to register a product if its use would lead to an unacceptable risk of

'c.
v

I

under the Fertilizers Act.77 Thus, the Department could (at least in theory)
set limits to the concentration of residual salts in sewage sludge sold for
spreading on agricultural land. However, it could probably not control the

One approach open to Agriculture regulatory officials is to control
fertilizer use by controlling fertilizer sales.
This would mean limiting
the amount of fertilizer sold to a farmer tothatrecommended in an approved
soil test,

or crop needs analysis, multiplied

by the number of acres he

intends to have in production for that crop year.
Such an approach would
require making a soil test or crop needs analysis mandatory, probably under
provincial law. A soil test program is currently administered by the

9
r
,

77. Interview with C. L. Stevenson, Chief, Feed and Fertilizer Section,
Canada Department of Agriculture,
August17, 1976, Ottawa.

'

78. M. H. Miller, The Contribution of Plant Nutrients from Agricultural

Lands to Drainage Water.

University of Guelph, Ontario, 1976. (pp. 39-40)
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University of Guelph and the Ontario Ministry of Agriculture and Food on a
voluntary basis.

Difficulties with this approach would include78a the possibility of
a black market developing in fertilizers; developing a mechanism whereby

fertilizer outlets could be aware when a farmer had reached his recommended

amount andgan accurate soil test for potassium, phosphorus and nitrogen.
While there is an accurate soil test for potassium and phosphorus in
Ontario, there is none for nitrogen.79
Better correlation is necessary

between what the University of Guelph soil test recommends for nitrogen,
and what the farmer is likely to experience on his crop lands.
It was sug
gested, however, that it might be possible to tie nitrogen levels to
potential crop needs or crop uptake, where the requirement of the particular
crop was known.
The Farm Credit Corporation might be of some assistance in this regard.
The purposes for which the FCC can make loans include the purchase of

fertilizers. Such loans could be made on condition that the farmer
undertake not to exceed recommended rates of application of fertilizer, as
disclosed in a soil test or crop needs analysis.

FCC loans, which are usually financed over 29 years, are g§8erally
for capital expenditures and are rarely used to buy fertilizer.
However,

'V'V

Federal Agriculture regulatory officials regard other control approaches\
such as a permit programme or periodic inspection of farmers' use of
fertilizers, as impracticable, based on their experience in related areas.

For example, in administering the Feeds Act, the agency has only been able
to inspect five per cent of the nation's farms in the last five years.

H

-

with the current increase in prices of fertilizer, it is conceivable that
farmers might turn to the FCC for short term loans for fertilizer products.
This was not regarded as likely by the FCC, though, as fertilizer
borrowing is short gsrm and any loans for this purpose would be insign
ificant in Ontario.
a

economic.

The best limitation on the excessive use of fertilizers is regarded as

i

f

y
1
.

With prices of fertilizers going up,

it was anticipated that

farmers would reduce the amounts of fertilizers they buy and use.

Indeed,

fertilizer sales in 1975 were down from the previous year, though there
was also a corresponding decrease in the number of acres of land in
production.
However, while the rate of application was down for
phosphorus and potassium, nitrogen application rates remained the same

or increased.
Nutrients that are washed away into watercourses are nutrients that

are lost to crops.
78a.

To this extent, the idea of limiting the fertilizer

See also discussion of fertilizers under Provincial and Local Controls

below.

79.
Interview with C. D. Crober, Head, Fertilizer Unit, Canada Department
of Agriculture, October 5, 1976, Ottawa.
80.
Correspondence from J. S. Given, Branch Manager, Farm Credit Corporation,
Toronto, June 21, 1976.
80a. Correspondence from J. S. Given, Branch Manager, Farm Credit Corporation,
Guelph, Ontario, February 21, 1977.
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available to a farmer to the amount that tests show his soil and crops to

need might not meet an adverse reaction from the farm community for the
economic benefits it might provide.

Feedlot Operations and Animal Wastes
There is no regulation,

under federal legislation,

of water pollution

from feedlot operations or animal waste handling or land spreading.
Federal influence in this area is exercised largely by fiscal incentives.
A framework for control might be adopted pursuant to the federal
Fisheries Act.

The Act prohibits the deposit of deleterious substances

of any type in water frequentedby fish.
It also authorizes the federal
Minister of Fisheries and Environment to approve plans of any operations
which are likely to result in the deposit of deleterious substances in
water frequented by fish.
These plans may be modified by the Minister,

or the operation may be prohibited, with Cabinet approval.

Regulations

prescribing substances and classes of substances in water frequented by

fish may be promulgated by the Minister with the approval of the federal
cabinet.

The Environmental Protection Service of the Department of Fisheries
and Environment is developing national effluent standards for intensive
feedlot operagégns.
These standards are expected to be promulgated by
1979 or 1980.
It has not been determined whether they will be enforceable, as regulations pursuant to the Fisheries Act specifying allowable
amounts and constituents of effluents and a schedule for achieving
compliance, or whether they will be a non enforceable code of practice
for the livestock industry to observe if it so desires.
The purpose of the current Canada Animal Waste Management Guide is
to provide a model for animal waste management which can be adopted by

provincial governments as part of their own

guides or codes of practice.

This is understood to have taken place in some provinces, including
Ontario.
There has been no official evaluation of adherence by the

agricultural community to the Guide's precepts.

Indirect control of feedlot operations and other farm structures as

regards waste management may also be exercised through the fiscal
measures administered by the Farm Credit Corporation.

When a farmer

applies to the FCC for a loan, the FCC may require him to get a certificate of compliance from the Ministries of Agriculture and Environment
under the provincial Agricultural Code of Practice programme.
If he
applies for a certificate, and his proposed operation is found unsatis-

factory and he does not intend to make recommended changes, he may be

denied the loan.

80b. First expected in 197% budget constraints and planning have been
responsible for the delay in the promulgation of these standards.
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FCC officials80 indicate,

however, that this requirement is

not attached to every loan where funds are approved for building
improvements.

Moreover, no applications have been rejected speci

fically because of failure to obtain a certificate of compliance.
FCC officials do not want to place the blame for denying an application on another agency; and when possible pollution implications
indicate that the applicant should not establish or expand a livestock enterprise, this will be the reason given for denial, not the
fact that he does not have a certificate.
This is apparently partly because the certificates of compliance

do not have a clear legal status.

It seems likely, however,

that FCC

officials do not have the expertise to evaluate a farm proposal on
the basis of possible water pollution problems. Thus when they re

quire an applicant to have his proposal evaluated pursuant to the cer

tificate of compliance programme, they must rely on the review provided
to them by provincial Environment and Agriculture officials.

It would appear that if obtaining a Code (certificate) was mandatory rather than voluntary under Ontario law, the FCC would have
less difficulty in making it a systematic condition precedent to
obtaining a loan.
No information was made available as to how often, or on what
basis, applicants
are required to obtain certificates of compliance.
The FCC made loans totalling approximately $12 million in fiscal year
1974-75 and $24 million in 1975 76, to farmers for farm building im
provements unrelated to farm dwellings in Ontario.
Another means of indirect control of waste management, feedlot
operations and other farm structures is the Accelerated Capital Cost
Allowance Programme (ACCA). This programme permits farmers to write
off over a two year period the total cost of equipment or processes
installed for the prime purpose of controlling water pollution.
Ap
proximately 171 ACCA applications have been received from Ontario

farmers between 1974 and 1976, as outlined in Table 2.
It is understood, however,

that the construction of fencing or

the planting of vegetation to control cattle watering and streambank

erosion are not eligible for funding under the ACCA programme.

This

approach suggests either a federal fiscal preference for technical/

structural solutions (e.g. abatement equipement or processes) as
opposed to non technological alternatives (e.g. re vegetation), or

federal budgetary constraints, or both.
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Table 2

USE OF THE ACCELERATED CAPITAL COST ALLOWANCE
PROGRAM BY THE ONTARIO FARM COMMUNITY
FOR WATER POLLUTION CONTROL 1974 1976*
Application Status

# of Applications

($) Value of the Fund**

133

$1,400,000

Applications
approved to date
Applications in

technical reviewing
process
Applications
rejected to date
TOTAL

33

$

767,000

5

$

19,000

171

$2,186,000

Source: ACCA Programme, Environmental Protection Service,
Environment Canada, Ottawa.

* Figures are accurate as of July 1976.
** Sums are approximate.
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Because animal wastes in Canada comprise over 170 million tons
annualy,8lresearch efforts have been directed not only to their
impact on drainage systems, 5 but also to their re use for energy or
feeding purposes.

Research has been undertaken in Manitoba to deter

mine the feasibility of producing methane gas from animal wastes for
energy purposes.

3 Other research is evaluating a system for pro

cessing agricultural wastes for livestock feeding. The National Research Council is also researching effects of animal wastes on environ
mental quality.
Soil Erosion

There is no programme of agricultural soil erosion control at
the federal level in the Great Lakes Basin.
The federal Department of Agriculture did have a level of involve

ment in soil conservation measures in the 1930's, principally in the

Prairie provinces, under the Prairie Farm Rehabilitation Act.84 The
Act authorized the establishment of advisory Committees85 that could
consider and recommend the best methods for soil conservation,

including

farm practices and tree growth and measures for promoting economic secu
rity in farm areas.
The Minister,87 on the basis of those recommend-

ations, could undertake the dsvsinpment, construction, promotion, opera
tion and maintenance of any vailct or scheme, or enter into provincial,

municipal or individual at tPV~L c to carry out

the purposes of the Act.88

81.
Estimates are for 1971 72 in wet and dry tons.
By comparison municipal
wastes including organic refuse, garbage and sewage for the same period
were estimated at approximately 40 million wet and dry tons.
See C.

Pequegnat "Economic Feasibility of Waste as Animal Feed" in Waste Re
cycling and Canadian Agriculture.
Conference Proceedings for the Agricul
tural Research Council of Canada, April 1975, Toronto.

82. See Canada Department of Agriculture.
Engineering Research Service.
Report No. 595.
Summary of 1975 76 Contract Reports of the Research
Department and Evaluation in Agricultural Mechanization.

May 1976, p. 36.
83. Ibid @ p. 35.
84. R.S.C. 1970 c. P 17

85.
5.3
86.
s. 4
87.
Then the fedora?
3:.
. ' if:
Regional and Economic rxxa.s1»n.
88.
8.9

"tn-re,

(DREAM)

the Minister of

Programme.

- Under the auspices of the Act, farmers received advisory and
fiscal encouragement to reduce soil and wind erosion losses by
engaging in such soil conservation practices as strip cropping.

Irrigation schemes were also developed to grow forage for winter
feed, as a stimulus for increasing the livestock base so as to
balance off the farmer's prior dependence on crops and grains.
The emergency atmosphere that surrounded the enactment of the
PFRA has since waned with the return of good weather cycles, although
the problem of wind erosion recurs from time to time.
With some exceptions, problems of soil erosion have not ggnerally
been perceived to have reached as critical levels in Ontario.
This is
reflected, for example, in post 1970 Canada Ontario Agricultural and
Rural Development Agreements from which sections dealing with soil and
water conservation projects were dropped.

Such projects were previously

eligible for federal provincial cost sharing monies.90 Currently, no
funds are provided under the ARDA programmes for control of soil erosion
from general farming crop production practices.91 ARDA monies allocated
in Ontario by the federal Department of Regional and Economic Expansion

now fall into two categories;the Outlet Drainage Assistance Programme

and the Capital Grants for Tile Drainage Programme.

Approximately

$600,000 under the former programme and $1.2 million under the latter,

is made available annually by DREE to Ontario farmers.
are made available by the province.
Under the federal Farm Credit Act,

Matching funds

indirect control of soil erosion

may also be exercised through fiscal incentive. The Act would permit
loans for "permanent improvements" on the applicant's own farmwhich
could include erosion and sediment control measures. Under a related Act,
the Farm Syndicates Credit Act,93 funds could be made available for purchasing equipment or erecting structures
relatedto erosion and sediment

v
v
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89. For prospective problems of soil erosion in Ontario see discussion
under provincial/local controls, below.
90.
See Canada Ontario Rural Development Agreement (ARDA II) 1965-1970
Part VIII "Soil and Water Conservation" pp. 22-23 as compared, for
example, with Canada Ontario Rural Development Agreement 1975 1977,
August 7, 1975, where Part VIII has been deleted.
91.
Interview with G. H. Kidd, Acting Director, ARDA, Department of
Regional and Economic Expansion, July 15, 1976, Toronto.
92.
Interview with D. F. Caveen, Director, ARDA, Department of Regional
and Economic Expansion, May 12, 1976, Toronto.
93. R.S.C. 1970 c. F A

control.

A Syndicate must be made up of three or more farmers, and

Requests for
the loan purpose must be for their mutual benefit.
be assessed on
to
have
would
financial assistance for such purposes

an individual basis. Corporation officials in Ontario indicate,
however, that no funds have ever been approved for such purposes and
they do not anticipate a significant demand in future.
We can see here, quite clearly, the limitations on purely voluntary
programmes,

even when coupled to federal funds, for erosion control.

The PFRA is the exception that proves the rulegfor the problem to which
it was a response was one that directly threatened the farmer°s own
economic well being, and therefore,

the assistance it made available

was reasonably well utilized by the agricultural community, Water pollu
tion resulting from soil erosion, however, does the farmer no immediate
economic harm, and
unused.

therefore, provisions for loans to control it go

The federal government can, of course, continue to offer assistance,
"passive" programmes,
financial and otherwise, for controlling erosion

which as we have seen,

can easily evoke a passive response.

Or it can

require, as a condition of assistance, in programmes to which farmers
traditionally look for economic security, that the recipient take apgro
priate steps to control soil erosion and consequent water pollution.

4

It is understood that to otherwise rely on an essentially voluntary
approach to controlling soil erosion from crop production practices
might jeopardize control of other water body contaminants, such as
This is understood to be the case because normally to
fertilizers.
to
effectively control fertilizer impact on water quality one would have
adcombine (1) the use of soil testing (or crop needs analysis), (2)
herence to fertilizer recommendations and (3) proper soil management
a
practices. To leave to chance, the farmer s adherence to soil conserv
his
from
derived
be
to
s
benefit
overall
the
tion practices might defeat
n.
adherence to the other two elements in controlling fertilizer pollutio

94.

soil
Traditional farm assistance programmes that could be linked in

conservation in this manner include farm loans,

relief and price supports.

crop insurance, disaster

Such an approach is noted in L, J. Carter

m,_.., A q,» a N 7%.,

v
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OVERVIEW

Agricultural activities, including feedlot operations and
animal wastes disposal, drainage activities, soil erosion from
land cultivation practices and application of fertilizers, are

not subject to regulations for water pollution control under
Ontario law.

Farmers and farmers helping neighbours are exempt

from pesticide licence or permit requirements except if they wish
to use what are otherwise prohibited pesticides.

The exemption of agricultural operations from almost all
permit requirements deprives the government of its best means

of keeping tabs on potential problems, and of taking action before
they give rise to serious pollution incidents. When educative

programmes and voluntary codes are substituted for permit require

ments and statutory controls, the onus should be on the government
to show that they do the job.

Farmers are not exempt from the broad prohibitions against
water pollution contained in the Ontario Water Resources Act
(as they are from the provisions of the Environmental Protection
Act).

But these

where they are enforced - tend to be less

effective against the more subtle, diffuse sources of pollution
than against well-defined point sources.

Moreover,

they leave

untouched the problem of the extra costs incurred by farmers in
controlling water pollution.
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ENVIRONMENTAL CONTROLSg)
The Environmental Protection Act96

Provisions of the Act that apply to agricultural operations are
administered by the Industrial Abatement Section of the Ministry of

the Environment.

Where animal wastes are disposed of in accordance with "normal
farming practices", they are exempt from industrial effluent regulations,
and are not prohibited from impairing the quality of the natural environment;
and the farmer does not have to notify the Ministry when con
taminant levels exceed those prescribed in the regulations.9
Agricultural
wastes resulting from farm operations, inc$8ding animal husbandry, are
exempt from waste management regulations.

Control orders101 and stop orders102 may be issued to farmers who
are found to be unduly contaminating the environment.
Control orders
may require the operator to limit or stop the contamination permanently,
for a specified period, or in the circumstances set out in the order, and
they may require him to install appropriate control equipm nt.1
They

can be varied, amended, or revoked by subsequent orders. 0

The Ministry

must give fifteen days' n8 ice of its intention to issue the order,

her with reasons for it,

toget-

during which time the gecipient may make

submissions to the Ministry regarding the order. 0
Stop orders require
the contaminating activity to cease immediately, either permanently, or

for a specified period of time.

95.
will
have
made
96.
97.

Many of these statutes were discussed under Urban Areas. Remarks here
be limited to those provisions which apply to agriculture and which
not previously been referred to.
Where necessary, reference should be
to Urban Areas.
8.0. 1971, c.86 as amended.
S. 5(2).
"Normal farming practices" are not defined in the Act.

(Because there are no

water quality regulations under

the Act, it is moot

whether farmers are exempt from them or not.) For a general survey of
federal and provincial manure waste control legislation and programmes, see

M. D. Rigby, "A Review of Legislation Affecting Manure Management in the
Canadian Livestock Industry",

98. S. 14(2).

100. R.R.0.

sewage
101. S.
103. S.
105. S.

1970, Reg.

824,

for Environment Canada,

99. S. 13(2).

3.3, as amended.

March 1975.

Controls on the spreading of

sludge on agricultural land will be discussed under Disposal Areas.
6
102. 8.7.
70.
104. S. 72.
73(1).
106. S. 73(2)

107. S. 74.

But see Re Canada Metal Company and MacFarlane (1973) 1 0.R.

(2d) 577, 2 CELN 161, which held that the Ministry must act judicially in
iSSuing a stop order; i.e. must use an objective test of what is reasonably
likely to harm,

or to be harming,

the environment.
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The Ontario Water Resources Act108

W.

:7 7 2gwu.

. -

Farmers are not exempt from prohibitions respecting the discharge
or deposit of pollutants into surface or groundwaters10 and public water
supplies or areas so designated.110 No permit is required under the Act
for the taking of water for livestock, or for withdrawals of water of
less than 10,000 gallons a day.111 A farmer does not need the approval of
the Ministry of Environment to establish or extend sewage works whose main
purpose is to drain agricultural lands, or for drainage works under the
Drainage Act112
The Pesticides Act113

The purpose of the Act is to control the use of chemicals for the
destruction of plant and animal pests, and to investigate the possible
harmful effects of pesticides and of the control of pests, on the
quality of the environment.11z The Ministry of the Environment administers
the Act through its Pesticides Control Branch, which, in addition to pro
viding policy and programme development, issues licences and permits as
sociated with the programme. It also maintains liaison with the Pesti
cides Advisory Committee,
which makes recommednations regarding the
classification of pesticides and related research into their safety and
environmental impact.
The Committee is also responsible for an annual
review of the Act and government pesticide publications, and makes recom
mendations to the Minister. The Pesticides Appeal Board116 reviews sub
missions regarding appeals from licensing decisions of the Pesticides
Control Branch Director.
The Director of the Pesticides Control Branch is responsible for
issuing licences and permits under the Act and regpéations.ll7 A licence
is required to operate an extermination business,
and permits are
required for land and water exterminations, unless exempted under the
regulations.119 A licence or permit may be withheld or revoked for many
reasons, including the past conduct of the applicant;possible danger to
human health or safety or to the environment;and the existence of an
alternative method of pest control that will be equally effective and
cause less harm to the environment.119a

108.
R.S.0. 1970 c. 332, as amended.
109. S. 32.
110.
S. 36.
111.
S. 37112.
S. 42(6), (d) and (e).
113.
S. 0. 1973, c. 25 as amended.
114. S. 2.
115. Created under S. 9. Through this committee input is obtained from
the Ministry of Agriculture and Food regarding changes to Pesticides Act
regulations, classification of chemicals, and restrictions in their use.
R. Frank, OMAF, University of Guelph, Director of Provincial Pesticides
Laboratory, Guelph, June 8, 1976.
116.

S.

12-

118. S. 4119a.
S. 10 (2) and (3).

117.

119.
140

S. 10-

S. 6.

The Director may also issue stop orders and control orders; and

they may be appealed to the Pesticides Appeal Board

to refuse,

suspend, or revoke a licence or permit.

2

as can his decision
The process is

similar to the one under the Environmental Protection Act described above.

It is forbidden to use a pesticide improperly; that is, in such a
manner as to cause more harm to the environment than would necessarily
be caused if the pesticide were used in the proper manner.
A person who has deposited a pesticide into the environment which
is likely to affect it must notify the Directoré and may be ordered by
the Minister to clean up or repair the damage.1 2
Violations of the Act and regulations are punishable upon summary

conviction by a fine of $5,000 per day for the first offence, and $10,000
per day in subsequent convictions.
Regulations can be made which, among other things,

exempt certain

lands, waters, or people from the operation of the Act.
The regulations
that concern us here exempt farmers from licence and permit requirements
when they perform exterminations on agricultural land, their own or some
one else's 25 or where they are listed with the Ministry of Environment
as custom sprayers and spray a neighbour's farm with only one piece of
equipment in operation at a time.'
These exemptions cover the use of
Schedule 2 6 pesticides, generally considered to be non persistent, but
not Schedule 1 pesticides, for the use of which a farmer still needs a
permit.127

120.
SS. 13 and 20.
There is nothing to prevent a person to whom a stop
order is issued from applying to the Divisional Court for an order quashing

the stop order, thereby by-passing the Appeal Board entirely. This was
done in Re Canada Metal, note 107, supra. The wording of the stop order

provisions is similar in the Pesticides Act and the Environmental Protection
Act.

121.
124.
126.

3.3.
122.
S. 28 (2) and (16).
S. 73.
See also

Ss. 22, 23.

note 70a.

123.
125.

S. 34.
0. Reg. 618/74
as amended by O. Reg.

577/76.

127.
Schedule 1 pesticides include DDT, aldrin, dieldrin and heptachlor,
but not chlordane, which is still in Schedules 2 and 3.
Chlordane has
recently been banned in the U.S.,

permitted.
still used
R.

though exceptions for its use have been

There has been some discussion of banning it in Ontario.
It is
by farmers, and apparently unnecessarily so.
Interview with

Frank, Ontario Ministry of Agriculture and Food, Pesticides Laboratory,

University of Guelph, June 8, 1976. The Upper Lakes Reference Group, esta
blished under the Canada U.S. Great Lakes Water Quality Agreement, recom«
mended that "until the effects are fully understood there should be no
increased manufacture, use or discharge of (compounds such as chlordane)".

Recommendation 18.
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Both Schedule 1 and 5 pesticides are defined by the Ontario Pesti

cides Advisory Committee as "pesticides that pose a serious hazard to

public health and/or the natural environment".

Schedule 5 pesticides,

limited to application on agricultural land, are available to farmers

without a licence or permit. Apart from persistence, pesticides in
Schedule 5 do not appear to greatly differ from those in Schedule 1.

However, they have not been placed in the prohibited Schedule (#1)

because of
"the lack of less hazardous control prgducts which could
provide adequate protection to agricultural crops". 2

Washing of equipment and disposal of empty pesticide containers is

regulated so as to prevent contamination of watercourses,

and from these

and other regulations regarding safety farmers are not exempt.

For

example, no person may wash any equipment used in a pesticide extermi
nation in a lake or watercourse or in a manner that would permit any

pesticide from reaching such waters. Empty containers that held Schedule 1,
2 and 5 pesticides must be disposed of by puncturing or breaking and burying
the container so that it is covered by at lfagt eighteen inches of soil and
is not near any watercourse or water table.
The Environmental Assessment Act130

Activities of the private sector, including agriculture, are not
likely to some under the purview of this Act in the foreseeable future,
and the same may be true of the activities of the Ontario Ministry of
Agriculture and Food.
OMAF activities primarily involve administration or funding of
private and municipal sectors and do not at the present time fall under
the Act 3 cause funding activities have been generally exempted by regu
lation-l iThe Ontario government prefers to apply the Act to those parties
who are carrying out the undertaking as opposed to those who are adminis
tering and funding the activity. For example, in the case of agricultural
land drainage, municipalities would be the proponent under the Act. Not
withstanding this, however, the OMAF may become involved in the co ordination
of an environmental assessment for the agricultural community where the
subject of concern covers more than one municipal area or a number of pri
vate bodies.1

128.
Ontario Ministry of Environment. Pesticides Advisory Committee.
Ontario Classification of Pesticide Products, October 1976.
129.
Ss. 23, 25.
130. S. O. 175, c. 69.

131. 0. Reg. 836/76, 5.9.

132. Correspondence from L. Parsons, environmental planner, Ontario
Ministry of Environment, Toronto, December 21, 1976.
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The implications of the Act for agricultural activities are quite
significant as they would encourage in general terms better agricultural
planning to assist in alleviation of problems like water pollution from
run-off. Much of the Act's success in this area depends on what agri
cultural activities may be exempted from compliance with the Act
once it
applies generally to the provincial public sector, municipalities
and
later to the private sector.
Thus far, agricultural outlet drainage
projects, when carried out by the Ministry of Agriculture and
Food, have
been exempted from the provisions of the Act.13
The Conservation Authorities Act134

The objects of Conservation Authorities are to establish and under
take a programme designed to further the conservation, restora
tion,
development and mana ement of the natural resources of the
areas under

their jurisdiction.1 5 They may plant and produce trees
on Crown lands
with the consent of the Minister, and on other lands
with the consent of
the owner.136 They may not promulgate regu1ations which
limit the use of
water for domestic or livestock purposes.l
PLANNING CONTROLS

The Municipal Act138

Under this enabling statute, municipalities may enact by laws to
regulate the keeping or restrict the number of animals, including cattle,
goats, swine, and horses, within the municipalities or defined areas
thereof.
A number of municipalities (it is not known how many) have adopted
by laws that attempt to deal with certain environmental problems associated with farm operations. The Township of West Lincoln, for example,

has enacted
a by-law to "control the location and erection of poultry,
hog, and veal calf barns".140 It is aimed principally at air and odor

problems which arise when housing encroaches on rural areas.

The authority to control the location of such activities under the
Municipal Act may be doubtful.
It is regarded as more appropriate to
exercise powers of location under zoning provisions of the Planning Act
and to limit Municipal Act regulation to essentially management matters

not subject to regulation under the Planning Act.14

133.

O. Reg. 94/77.

134.
135.
136.
137.
138.
139.
140.

R.S.O. 1970, c. 78 as amended.
S. 19.
S. 20 (p).
S. 27 (2) (a).
R.S.O. 1970, c. 284 as amended.
S. 354 (1) 1 and 2.
By-law No. 28 70.

141.

Correspondence from J. R.

Tomlinson, Legal Services, Ontario Ministry

of Treasury, Economics and Inter governmental Affairs to J. E. Brubaker,
Ontario Ministry of Agriculture and Food, November 12, 1976.
.,q
is:

The Ontario Building Code and Act142
ribing a class of
Where a municipality has not passed a by law presc
l farm buildings a farmer
permits for the construction of non residentia
construction.14
is exempt from having to obtain a permit for
The Planning Act144

ng) by laws prohibiting
Municipalities may enact restricted area (zoni
ing, or where, by reason of
construction on land that is subject to flood
cter, the costs of cons
its rocky, low lying, marshy or unstable chara
e or drainage facilities is pro
truction of satisfactory waterworks, sewag
by laws regulating the size,
hibitiveJASA municipality may also enact
on,
character, use, cost or type of constructi

etc. buildings within the

it, or upon land abutting on
municipality, or within any defined area of
and depth of the parcel of
age
front
any highway, or regulating the minimum
may occupy.14 A by law
ing
land, and the proportion of it that the build
l of land does not
parce
or
which prohibits certain uses of any building
before the by law was passed
apply to any activity which was carried on
to be used for that purpose. 7
so long as the land or building continues
any of the powers of munici
The Minister may, by order, exercise

division control, without the
palities with respect to zoning and subdi
approval of the Ontario Municipal Board.
OTHER STATUTORY MECHANISMS
The Public Health Act149

of Health, and local health
The Act is administered by the Ministry
units.

whether the existing con
The Ministry has the duty of determining
acture or business process,
dition of any premises, any method of manuf

ge or excrement is unjurious to
or the disposal of sewage, waste, garba
nui

become so, is deemed a
health.150 Any condition that is so, or may
s, dung pits, stables or other
sance.151 Nuisances also include drain
uncovered, trucks or wagons of
buildings in which animals are kept, and
are in such a condition as to
offensive matter, including manure, which
be injurious or dangerous to health.

142.

S. 0.

1974,

74.

c.

143.

0. Reg. 669/76, 5. 2.9.2.

145.
146.

S.
S.

148.
149.
150.
151.
152.

S. 32 (1),
R.S.0. 1970,
S. 4(d).
S. 85.
S. 86.

144.
147.

R.S.0. 1970, c. 349 as amended.
35 (l) 3.
35 (l) 4.

S. 35 (l) 7.

This is known as a "non-conforming use".
c.

377 as amended
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A medical officer of health may, at all reasonable times, enter and
inspect premises, and take such action as he considers necessary including
ordering the premises closed until a nuisance no longer exists. 53 The

order is effective immediately; but the person to whom it is directed is
entitled to a hearing before the Health Facilities Appeal Board within
fifteen days of the issuance of the order.154 The Board may confirm, alter
or rescind the order; and its decision may be appealed to the Supreme
Court of Ontario.
5 The Court may exercise all the powers of the Board
and may substitute its findings for that of the person who made the order
or the Board, or refer the matter back to the Board for a rehearing.
A medical officer of health must see that his area is regularly ins-

pected in order to prevent nuisances and to abate any existing nuisance.157
When the cause of a nuisance lies outside the municipality, the local board

of health must act to abate it as though it were within the jurisdiction.
Where there are difficulties in the way of abating or removing a nuisance,
including the cost, the Ministry may investigate.
If its report recommends
removal or abatement,

the local board,

or any ratepayer residing or within

a mile of the municipality, may apply to a juige of the Supreme Court of
Ontario for an order for the removal or abatement of the nuisance and to
restrain the proprietors of the offending industry from carrying on the

same until the nuisance has been abated to the satisfaction of the Ministry}59

Where the owner neglects to abate a nuisance, the medical officer of
health or public health inspector may
after due notice, enter the premises

and do what is necessary to abate it.160 A%1 costs connected with such

abatement are recoverable from the owner.1
Where the removal or abate
ment involves the loss or destruction of property worth $2,000 or more,

the Ministry or local board must obtain an order of a judge of the
Supreme Court.

Schedule B of the Act is a by law in force in every municipality

It prohibits the establishment
unless altered by the municipal council.
of any reservoir into which a stable is drained, until the medical officer
of health has given approval in writing.1 3 Swine may not be kept within a

municipality except in pens with floors that are regularly cleansed and
Stable and stable yards must be kept clean, and more than
disinfected.1

153.
154.
155.
156.

S.
S.
S.
S.

87(1).
87a.
87c (l).
87c (4).

157.
158.
159.

S. 89.
S. 93.
S. 94(1)

and (2).

160.

S. 95 (l).
S.

95 (2) and

162.

S

96 (l).

161.
163.
164.

Schedule B,
Schedule B,

(3).

s. 14s. 22.
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two wagon loads of manure may not accumulate there at any

one time.

Manure must be kept in a covered receptacle.
Tile Drainage Act166

The Act permits municipalities to loan money to farmers for the
pro
purpose of draining agricultural lands to bring more land into
ry.
territo
nized
unorga
for
ed
provid
Similar procedures are
duction.

of the
The Act is administered by the Food Land Development Branch
use
land
for
sible
respon
is
Ministry of Agriculture and Food, which
Minister may,
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with cabinet approval, prescribe the manner
, and the
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riated
approp
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manner, terms and coggitions of loans made out of the
by the legislature.1
The Drainange Act168

Develop
The Act is also administered by the OMAF and its Food Land
the construction,
ment Branch. Its principal objective is to facilitate
improve crops
to
order
in
works
ge
operation, and maintenance of draina
and soil condition.
169
Where a municipality has decided to construct drainage works,
be
may
that
it must give notice of this intention to each municipality

or, where none exists,
affected and to the local conservation authority

within thirty
to the Ministry of Natural Resources. Any of these may
the drainage
of
s
effect
the
of
sal
apprai
l
days, require an environmenta
party re
the
by
borne
is
sal
apprai
works on the area. The cost of the
environ
an
obtain
also
may
questing it.170 The initiating municipality
mental appraisal on its own.
y or
Any landowner within the area to be drained, any public utilit
conser
or
pality
road authority that may be affected, any local munici
Ministry of
vation authority, or if no authority has jurisdiction, the
l appraisal
Natural Resources, who is dissatisfied with the environmenta

165.
166
167.
168.

169.

Schedule B, 5.23.
R.S.O. 1970, c.46l as amended.
S.9a(l).
c.79.
R.S.O. 1970, c.136 as amended, in particular by 8.0. 1975,

S.l.ll.

"Drainage works" include a drain constructed by any

means, in the improving of a natural watercourse and includes works
on any
necessary to regulate the water table or water level within or
ir, lake,
reservo
lands or to regulate the level of the waters of a drain,
or any
or pond, and includes a dam, embankment, wall, protective works,
combination thereof.
defined in the
170. S. 6(1). "Environmental appraisal" is not otherwise
Act.

171.

S. 6(2)146

may appeal to the Drainage Tribunal established under the Act.172 The
Ministers of Natural Resources and Agriculture may also refer the
appraisal to the Tribunal.173 The Tribunal may confirm the appraisal,
or direct that it be considered as the Tribunal considers proper.
No person may deposit anything except unpolluted drainage water
into any drainage works, except where a by law of the initiating municipality has been approved by the Ministry of the Environment.1 5 Violators are liable, on summary conviction, to a fine not to exceed $1,000.176
The Weed Control Act177

The Act is administered by the Ministry of Agriculture and Food's
Seeds and Weeds Section.
The Section oversees the appointments of
municipal weed control inspectors and the review of proposed municipal
weed control by-laws.
The Act is designed to facilitate control of

noxious weeds, not only along public roads and areas within munici
palities, but also so as to maintain crop yields on agricultural lands.
Every person in possession of land is required to destroy all

noxious weeds.178 Weeds may be designated by municiBal by-law as
noxious, subject to the approval of the Minister.17 All counties and
regional municipalities must appoint area weed inspectors to enforce
the Act, and the Minister may appoint such inspectors where a munici-

pality fails to do 50.180 Inspectors may enter upon land or buildings
other than dwellings to search for noxious weeds, and where they find
them, they may order the person in possession of the land to destroy
them.181 The person so ordered may appeal the order to the chief weed
inspector, who may hold a hearing to confirm, revoke, or replace the
order. Where an order is not complied with, the inspector may cause
the noxious weeds to be destroyed in the manner prescribed in the regu
lations.182 Offences under the Act are punishable, on summary con
viction, b5 a $50 fine for the first offence and $100 for subsequent
offences.

S. 10(7). The Tribunal is appointed by cabinet. One member for each
172.
hearing must be a lawyer (5.97); but appointees are not required to have
any knowledge or competence in environmental control or conservation
matters.

173.
174.
175.
176.
177.
178.
179.
180.
181.
182.
183.

S. 10(8).
S. 10(9)S. 83(1).
S. 83(2).
R.S.0. 1970, c. 493 as amended.
S. 4.
S. 8.
S. 6(1) and (3).
83. 10,11.
S. 13.
S. 20.
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,

from
Section 4 and 11 do not apply to noxious weeds that are so far
weeds
the
that
s
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ltural
horticu
or
any lan d used for agricultural
on the use of that land.l84
can have no material effect

The cabinet may make regulations designating plants as noxious

noxious
weeds: prescribing the manner of and procedures for destroying
weed.
s
weeds and for preventing the establishment of any noxiou

s weeds.
The regulations lay down five means for destroying noxiou
plowed
down;
cut
They may be covered with mulch; uprooted from the soil;
so long as it is one
or cultivated over; or killed with an herbicide,

whose use is not forbidden by any other law.
The Woodlands Improvement Act187
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The Act is administered by the Forest Management Branch
the planting
tate
facili
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ed
It is design
Ministry of Natural Resources.
Southern
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ally
especi
and improvement of woodlands on private lands,
land.
Crown
Ontario, where there is no significant amount of
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The Minister may enter into agreements with the owners
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Owners who enter
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the owner
where
costs,
r
recove
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tions
regula
make
may
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The
breaches provisions of the agreement.190
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ment
designating parts of Ontario as private forest manage
The Agricultural Committees Act 192

rate with and
The purposes of agricultural committees are to coope
county on
make suggestions to, the agricultural representative of their
and weed control.
matters including soil conservation, reforestation,

184.

185.

186.

S. 19.

S. 21(a),

187.

R.S.O.

190.

S. 4.

188.
189.

191.
192.
193.

(b) and (d).

(a-e).
R.R.O. 1970, O. Reg. 825 as amended by O. Reg. 195/73. S. 4(1)
1970, c.502e

S. 2.
S. 3.

S. 5(1) (C)R.S.0. 1970, C.9S. 8.
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The Agricultural Rehabilitation and Development Act194
The Act makes possible federal provincial agreements to coordinate
research into development and conservation of water supplies, and soil

improvement and conservation.
It is administered by the Ministry of
and Rehabilitation and Develop
Agricultural
the
and
Food
and
Agriculture

ment Branch (ARDA), whose responsibilities also include farm consolida
tion and enlargement, development,

and community grazing pastures.

The Minister may, with the approval of cabinet, enter into an agree

ment with the federal government providing for projects for soil improve
ment and conservation that will improve agricultural efficiency in the
province.195 Research and investigation into such matters may also be
undertaken..196
NON-STATUTORY PROGRAMMES

Capital Grants Programme

As part of a long term policy for capital improvements to Ontario
farms,.capita1 grants of up to 40 per cent of the cost up to $3,000 are
available on a one time only basis, for specific improvements on commer
The purchase of field equipment for manure management is
cial farms.
eligible under the scheme.

Grants totalling $738,900 were madebetween 1967 and July 1976 for
the construction of manure storage facilities. Another $3.3 million has
been made available since 1971 for manure stable cleaning equipment.
It is thought that grants would also be available for remedial measures

to streambanks which have been eroded by cattle access to the stream.
The programme is scheduled to run until March 31, 1979.
Agricultural Code of Practice

The purpose of the Code is to assist interested farmers to reduce
pollution of air, soil and water from their livestock operations, and
to provide the livestock industry with guidelines for the use of land.

194.
195.
196.

R. S. O. 1970, c.12.
S. 11(1).
S. 11(2).

Thompson, Associate Director, Extension Branch,

197.

Interview with R.

198.

Interview with D. Presant, Contact Engineer, OMAF, Sterling, Ontario,

tration
OMAF, Toronto, July 15, 1976. The Branch is responsible for adminis
1967
since
le
availab
of the programme. Another $1.7 million has been made
for the construction of farm ponds.
June 29, 1976.
Several cattle streambank erosion incidents investigated
in 1975 would have required remedies costing more than $3,000. No other
See also discussion of
OMAF programmes exist to help cover such costs.
federal ACCA programme above.
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The Code provides management recommendations to control water pollution
caused by watering of livestock in streams, ponds or lakes,199 as well
as manure management techniques for controlling runoff from feedlots

and fields.200

The Code is advisory in nature, though farmers are strongly urged
to apply for a certificate of compliance issued by the Ministries of
Environment, Agriculture and Housing. Farmers who do have their operations approved can usually expect assistance from the Ministries
involved in the eventof environmental disputes.

The most recent version of the Code contains a set of formulae
Formulae One and Two aremeant to be incorporated
in the appendix.

into municipal zoning by laws pursuant to section 35 of the Planning

Act, where municipalities so desire. Formula One generates appropriate
minimum set back distances for other land uses (e.g. new housing develop
ments) establishing or expanding in close proximity to livestock opeFormula Two generates appropriate minimum set back distances
rations.

for livestock operations establishing or expanding in close proximity to
other land uses (e.g. residential housing).
As a zoning by law, the Code formulae have far greater application
to air and odor problems than to water quality.

Farm Pollution Advisory Committee
This committee of farmers is appointed by the Minister of the

It was created to assist the MOE and OMAF in resolving
Environment.
farm pollution problems when all reasonable efforts on the part of the
Ministries to achieve abatement have failed. The committee is provided
with a comprehensive report on the history of each problem. It then
provides the Ministry with practical advice to assist in determining to

199. The Code notes that the best way to keep cattle from eroding streambanks and fouling watercourses is to fence the livestock from water and
Both fencing and pumping are regarded as
pump the water to the cattle.
expensive.

spreading manure at recommended rates; working manure

200.

These include:

201.
202.

April 1976.
See discussion below under Feedlot Operations and Animal Wastes.

into the soil within 24 hours of spreading; constructing grassed water
ways; plowing across slopes to reduce streambank erosion; not spreading
manure on steeply sloping land, particularly during winter or early spring;
constructing manure holding tanks and retaining walls to prevent runoff from
feedlots, manure piles and silage juices; and keeping manure piles and manure
spreading away from watercourses and streams as much as is possible.
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what extent a farmer is employing methods which are consistent with
normal farming practice. Based on this advice and a determination of
whether the farmer is likely to comply with it, the Ministry may then
consider further action.20
Since its inception in 1973, the Committee has issued 20-25

reports.204 While it was established to deal with air and odor problems,
especially in the Niagara region, it often deals with runoff problems as

well.
These cases often include the most recalcitrant of livestock ope
rators and the most flagrant examples of water pollution from barnyards
and manure piles. However, it has been suggested that an exposed barn
yard and manure pile is still standard practice in many areas of the
province, partly because the costs of, for example, roofing manure
storage areas and barngards to keep out rainfall and subsequent run
off are prohibitive.20
Environmental Quality Subcommittee

Soil

This is an OMAF University of Guelph subcommittee of the Ontario
Management Research Committee, which brings together farmer,

industry, government and the university to discuss and recommend sound
soil management practices. T986subcommittee reviews recommendations

for soil management practices,

in Ontario to ensure that their poten

tital for detrimental effects on the environment is within acceptable

limits.

It makes representations to the appropriate organizations when

currently followed practices, whether recommended or not, have the po
tential for unacceptably detrimental effects on the environment; and

it defines research requirements in relation to the effects of soil

management practices on environmental quality.

Committee on Sewage Sludge Utilization on Agricultural Lands
This committee is discussed under Disposal Areas.

203.
It should be noted that a determination that a farmer is not utilizing his wastes in accordance with normal farming practice is a pre
requisite to further action under the Environmental Protection Act, but

not under the Ontario Water Resources Act.

204. Three to five have resulted in control orders being issued, with
one prosecution (with regard to air problems surrounding a swine ope
ration) undertaken in 1975. At least one control order was not being
complied with.
205. Comments of R. B. Taylor, Ontario Federation of Agriculture, at a
meeting to discuss changes in the Agricultural Code of Practice held
November 29, 1974, in Toronto. Mr. Taylor argued for special financial
assistance for farmers forced to make major changes to meet environmental

standards.
206.
"Soil management practices" are defined to include (1) the on farm
handling and application of fertilizers, animal manure, sewage sludge and
other materials, and

(2) cultural practices as they may influence erosion

and hence sediment and nutrient transfer to surface water.
151

AGREEMENTS

Canada Ontario (1971) and Canada-U.S.
Water Quality

(1972) Agreements on Great Lakes

under federal controls.

See discussion above
COMMENT
Pesticides

is

The only form of water pollution from agricultural activities which
specifically regulated by Ontario law is pesticides, though farmers

and farmers helping neighbours, are largely exempt
or licence requirements.

from pesticide permit

cateUsers of pesticides for agricultural purposes fall into three

Individual farmers using pesticides
gories207 under the Pesticides Act.
for
on their own lands form the largest group of users, and also account
permit,
They need no licence or
the largest volume of pesticide use.
des; nor, with the same ex
pestici
ited)
(prohib
1
except for Schedule
of pesticides.
use
their
of
ception, need they keep records
He
The second category is the "farmer-neighbour" custom sprayer.
ope
in
rig
spray
one
only
have
must be a farmer helping a farmer and
and licence
ration at a time, in which case he too is exempt from permit
the fewest
are
y,
categor
third
requirements.208 Commercial Sprayers, the
agricultural
in number, but account for a fairly large portion of total
Both businesses and operators must be licenced.
pesticide use.

Interview with D. Wilson, Director, Pesticides Control Branch,
207.
Ministry of the Environment, May 28, 1976, Toronto.
l

208.

Amendments to remove or modify the "farmer helping a farmer'

exemption were recently

rejected in a ministerial statement by the

Mr. Newman
Hon. William G. Newman, (then) Minister of the Environment.
harmless
vely
relati
into
noted in part: "We have classified pesticides
ones, which may be purchased by anyone,

to the more dangerous which must

cial applica
be handled by experienced persons and are limited to commer
ularly true
tors or farmers. Nobody likes regulations, and this is partic
ry has recently met
in our rural communities and in agriculture. My Minist
and Food, the
with representatives of the Ontario Ministry of Agriculture
Crop Improvement
Ontario Federation of Agriculture, the Ontario Soil and
ation. The
Associ
s
Grower
ble
Vegeta
Association and the Ontario Fruit and
as they
tions
regula
ides
pestic
purpose of these meetings was to discuss
when
that
des
pestici
use
I want to assure farmers who
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Farmers are not exempt from the prohibition against washing pesti

cide equipment, or disposing of pesticide containers, so as to allow
contamination of watercourses.
But if they ignore these prohibitions,

as they have been known to do, there is little chance that they will be
detected.207 (Commercial applicators' equipment washing techniques are

inspected; farmers' are not.)

There are neither recommended, nor required, practices for applying
pesticides so as to minimize water pollution from runoff.209 It has been
argued that the Ministry of Agriculture overlooks the fact that some
pesticides though used a little, may be lost to watercourses and lakes by

soil losses.210 Environment and Agriculture officials indicate that they
regard agricultural pesticide pollution of the water system as minor, com
pared to the danger to human safety from pesticide wind drift.211 Their
aim, therefore is not to reduce the use of pesticides, only to ensure

that they are used safely.207 (OMAF research, though still at a stage too

early for immediate practical application, indicates that amounts of

chemical insecticides can be reduced so that insect parasites and pre
dators are not eliminated.21 )
Weed control under the Weed Control Act shows a strong preference

or tendency for chemical methods.

At least 60% of weed eradication on

agricultural lands is done with herbicides, and the remainder by the
other four non chemical methods outlined in the regulations.
The far
mer's preference for using herbicides in weed control is attributed to
such factors as their allowing him to avoid having to summer fallow
(which means no crop) and their highly regarded efficiency.
It is

estimated that a farmer can apply herbicides at the rate of 5-10 acres

per hour, while the use of other methods would require that weeds be

209.
Interview with D. Morrow, pesticide officer, S. W. Regional Office
of the Ministry of Environment, London, Ontario, June 3, 1976.
210. Interview with D. Chant, zoologist, University of Toronto, June 2,
1976.
Dr. Chant also noted that in some instances the OMAF "Spray
Calendar" will tell farmers when it is time to spray for a pest, but will
neglect to tell them to be sure that the pest is actually on the crop
before they spray°
211.
Interview with R. Frank (see note 127). See also R. Frank et al.,

"PCB and Pesticide Inputs and Outputs in Six Agricultural Mini Watersheds,
in Ontario, 1975," presented to the Canadian Chemical Conference, London,

Ontario,

June 7, 1976.

The report indicates that the main problem in

Ontario watersheds today lies with continued high levels of atrazine, an
herbicide used extensively in corn production.

Peak concentrations reached

5 ppb in some periods.
212. Ontario Ministry of Agriculture and Food. Report of the Agricultural
Research Instituteof Ontario, for April 1, l974-March 31, 1975, p. 151.
See
also OMAF University of Guelph Contract Research Project Index 1975 76,
Office of Research, September, 1975, in which the following alternatives to
chemical pesticides are being investigated: distribution, biology and control
of the alfalfa weevil and its parasitesgpests of field corn in relation to

cultural practices;microbial pathogens of insects and their use in control;
effects of sterilants on livestock insects' parasites and predators of the
face fly in Ontario (pp. 66 67).
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Procedures for Herbicide Damage Detection and Evaluation

joint statement of the Ministries of Environment and Agriculture.
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217. A 1973 pesticide use survey found that numerous counti
in the
Ontario had the highest applications of herbicide per unit area
See Ontario Ministry of Agriculture and Food, Economics Branch,
province.
Survey of Pesticide Use in Ontario, (1973).
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to administer, and would require to -much staff. Nor was there support
for public hearings before farmers would be permitted to use Schedule 1
pesticides.218 There was support within the Ministry of Environment for
a mandatory one day seminar on pesticide use, perhaps every three to five
years, to refresh farmers' knowledge.
Each farmer attending the seminar

would receive a non transferable card, without which he could not buy
pesticides in the province.
Fertilizers

There are presently no provincial legislative controls on the use of
fertilizers.
A soil test programme is administered by the University of Guelph

and the Ontario Ministry of Agriculture and Food for farmers wishing
guidance on fertilizer requirements for particular crops.

However,

farmers have been known to disregard soil test recommendations.219
The Thames River Basin Study,220 in southwestern Ontario, found that

"surface runoff to streams from fertilized land is a significant diffuse

source of nutrients which contribute to excessive aquatic weed growth...
and that "fertilization of cropland beyond recommended rates was...a
general practice in the basin." As a result, the study recommended that
fertilizer application rates be limited to those recommended by OMAF
University of Guelph.

It has been argued221 that "the only possible way the soil test

system could be used in a regulatory way would be to require that farmers
obtain a soil test recommendation and that their fertilizer purchases be
limited to that total amount required for their farm based on these re
commendations". While this could function, it was also felt that "the
cost for the greatly increased number of soil samples to be tested and
the surveillance required is not justified by the extent of the problem
associated with fertilizer use".

218.

Educational programmes were regarded

The only use of Schedule 1 pesticides by farmers is in mouse and bat

control within buildings, which is regarded as unlikely to contribute to

water quality problems. There was some concern expressed that farmers are
illegally importing Schedule 1 pesticides. D. Chant (note 210 above) argued
In his View, the
that Schedule 1 pesticides should not be used at all.
example of the spruce budworm spraying controversy in New Brunswick shows
that political pressure for heavy Schedule 1 use could occur in Ontario as
If a pesticide is available for use, even through a generally pro
well.
hibitiveschedule,then sooner or later it will be used.
See, for example, K. Best and D. Blackburn, "Farmers's Use of the
219.
Soil Test Report , University of Guelph, 1972. The authors found that
56% of farmers canvassed in Haldimand County made changes in soil test
(There is no
report recommendations that OMAF regarded as ill-advised.
)
grounds.
ental
environm
on
indication that OMAF disapproval was
Thames
.
Resources
Natural
and
220. Ontario Ministries of Environment
River Basin Water Management Study, 1975.
221. Correspondence from M. H. Miller, professor, Department of Land
Resource Science, University of Guelph, February 8, 1977.
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southwest Ontario.
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officials
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Lambton and Middlesex counties suggests that fertil

the experience
necessarily go down as prices go up.224 It has also been

overuse of
of some municipalities that in their region there is "an
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there should
Regional staff ofthe Ministry of Environment felt that
spot high
to
order
be more surveillance of water quality near farms, in
In the absence of preventive contrOIS, the information
nutrient loads.
the sections of the
so acquired could be used for prosecutions under
tal Protection Act which
Ontario Water Resources Act and the Environmen
There have been no prosecutions under
prohibit pollution generally.

these Acts for fertilizer pollution.

It is not possible to answer whether reactive regulatory controls

(e.g. prosecutions) in combination with OMAF advisory programmes on fer
tilizer application will have the desired educative effect on the agri

cultural community.
The lack of a more preventive regulatory scheme
(e.g. licences, permits, approvals, etc.) places a premium on prosecution

and abatement of dramatic instances of pollution in a situation that is,
however, apparently characterized by general pollution from many diffuse
farm sources.
Feedlot Operations and Animal Wastes
No prior
approvals

There are no prior provincial environmental

approvals required for

required

222. Ontario Ministry of Agriculture and Food, Report of the Agricultural
Research Institute of Ontario, for the period April 1, l974 March 31, 1975.
223. Interview with K. Fallis, Director, Soils and Crops Branch, OMAF,
July 12, 1976, Toronto.
Interview with H. Lang, OMAF extension agronomist, Ridgetown Agricul
224.
tural College, June 10, 1976.
225. Correspondence from the Regional Municipality of Waterloo. Ecological
and Environmental Advisory Committee. July 20, 1976.
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animal husbandry operations (feedlots) or generally for animal wastes
disposal. Prospectively, large new, expanded, or altered feedlots may
require prior approval under the Environmental Assessment Act, 1975.
However, to date, feedlot proposals have not been made subject to the

Act.

Where
prosecutions

permitted

While animal waste disposal done in accordance with normal farming
practice is exempt from prosecution for impairing the quality of the

natural environment under the Environmental Protection Act,

it is not

exempt from prosecution for pollution of surface and groundwaters under
the Ontario Water Resources Act.

Constraints
on
enforcement

The capacity to prosecute a livestock operator for water pollution

is of value, but it is a tool that has rarely been invoked in Ontario.

There appear to be a variety of interrelated factors for this situation.

First, runoff from agricultural lands is frequently so diffuse in nature,
that identifying the main farm source from among many similar sources
becomes difficult, if not impossible.
This tends to militate against
effectively utilizing traditional remedies, such as prosecutions,
against farm operations.
Second, given scant field resources and no requirement that all

farm operators identify themselves and the nature of their operation to
the province, abatement efforts tend to concentrate on the more dramatic
pollution instances, such as fish kills or severe degradation (usually
discovered through complaints or water quality monitoring.)
Indeed,
official support has been given to the view that agricultural activities
are not serious pollution sources except on an isolated basis.
Third, because of the nature of the agricultural

province generally supports a cooperative approach.

dustrial abatement manager noted:

communitythe
One provincial in

"Whether the Ministry of Environ

226. For example, in one investigation made by regional staff of the
Ministry of Environment it was found that despite the fact that location
of manure piles on top of an eroding hill appeared to be a source of ex
cessive algae growth in a local lake and watercourse "no significant
increases in any of the parameters measured

(these included phosphorus,

nitrate, turbidity, suspended solids, bacteria and BOD5) could be attri
buted to runoff from the farm area (investigated) alone". Ontario Ministry
of the Environment,

Central Region, Report on an Investigation of Farm

Wastes Contamination... March 1976 (unpublished).
227. Comments of E. Biggs, deputy minister, Ontario Ministry of the En
vironment given at a conference on "Waste Recycling and Canadian Agri
culture" April 24-25, 1975, Toronto, at pp. 149 150 of the proceedings
of that conference published by the Agricultural Economics Research
Council of Canada.
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ment deals with the problems of control of water pollution potential
from farms by a voluntary programme or by a legislative permit prog
ramme, neither approach has much chance of success unless the farming
community agrees with the purpose,

is communicative with the Ministry,

is prepared to recognize farming activities which lead to environmental
contamination and is willingzto exercise their ingenuity in taking steps
to avoid contamination..."
8

These factors all act to constrain the greater use of prosecutions
or other enforcement mechanisms (e.g. programme approvals, control and
stop orders).

However,

in the absence of more preventive control ins-

truments, these reactive tools may themselves be unsystematic, frag
mentary devices when confronted with recurring problems over a large
area.

One study229 has referred to the "massive potential" of animal and
poultry manures to pollute the Great Lakes basin with BOD, suspended
solids, nitrogen, othgr nutrients and infectious agents and allergens.
According to another: 30 "Available information suggests that the con
tribution from agriculture (to air, water and nuisance problems) may be
significant at both regional and local levels. Data on fish kills from
feedlot runoff, nutrient problems due to runoff from cultivated lands,

the possible contamination of groundwaterfrom crop production and land
disposal of wastes, and the increasing size of agricultural production
operations indicate that the environmental consequences must be properly
assessed. These changes have the potential to adversely affect surface
and groundwater quality unless continued efforts are made to accompany
these changes with improved waste management methods."

An advisory programme such as the Agricultural Code of Practice
can provide general guidance to many farmers and is intended as a
surrogate for preventive regulation to complement the option of enforce
ment. However, if the Code is not followed by many farmers then the im
plied option of enforcement becomes less effective both because it is an
unsystematically
if not arbitrarily - exercised remedy and also because
no direct link to and identification of farmers not following Code pre
cepts has previously been established. For example, the Code recommends

Wm.

228.

Correspondence from F. N. Durham, regional industrial abatement

manager, Ministry of Environment, London, Ontario, February 16, 1977.
229. Blacijobinson and Lane. Pollution Problems Associated with
Poultry and Animal Wastes in the Ontario Great Lakes Basin, 1971.
230. Ontario Ministry of Agriculture and Food. "Agriculture and
Water Quality" Report of the Agricultural Research Institute of
Ontario, April 1, l974 March 31, 1975.
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V

However, the OMAF University of
that manure not be spread in winter.
Guelph subcommittee on environmental quality notes that it is its im
pression that winter manure spreading is still extensively done in

Ontario and is seen to contribute significantly to nutrients to surface
waters.
In short, what a broad prohibition against water pollution does
not provide, is a duty on the operator to identify himself, the nature
of his operation and wastes discharged.
The current scheme instead,
places the burden on the agency (principally the Ministry of Environ
ment) to seek out the operator; to literally catch him in the act of
polluting.

v

Potential
permit
advantages

0n

the other hand,

the advantages which may be attributed to a

preventive control strategy (i.e. permits, approvals, etc.) include the
ability to control: the mode of operation of feedlots; how wastes are
disposed of, where and at what rate they are applied to crop lands; the
adequacy of storage facilities and related matters. A preventive
strategy could also provide a comprehensive inventory of wastes dis

T-Tvv

charged and improve enforcement because agencies would not have to rely
exclusively on water quality sampling and response to complaints.

rvwv

Some Ministry officials believe that it would be possible, tech
nically and socially, to require feedlots to obtain permits or approvals.232
They argue that "normal farm practices", which are exempt from waste manage
ment requirements and pollution prohibitions under the Environmental Pro
tection Act, are those practices that conserve the nutrients in manure,

and not those which result in waste running from a ditch or feedlot into
a stream.
Potential
permit
limitations

While a permit programme is regarded as feasible for point source
aspects of livestock operations, it is not regarded as feasible for the
non point aspects, including manure spreading and feedlot waste disposal

and storage, where there would be too many operations to keep track of,
and far greater difficulties in the way of enforcement.
It was felt,

however,

that the non point aspects of such operations could be dealt

with by regulation in stages, if they were found to be too important to
ignore. These could include keeping manure spreading 1,000 feet from
streams; prohibiting the running of effluent through sloping fields'

231. Report of the Environmental Quality Subcommittee to the Ontario
Soil Management Research Committee, February 4, 1976, University of
Guelph.

232.

Interview with D. Jeffs, M. Wood and P. Dennis, Water Resources

and Pollution Control Branches respectively,

Environment,

June 8, 1976, Toronto.
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Ontario Ministry of the

defining certain areas relative to streams and then regulating them by
permits and Agricultural Code of Practice recommendations.

if
Agricultural
Code
.

_
jg
é?

?

of

Practice

In the view of both the Ministries of Environment and Agriculture,
the Agricultural Code of Practice voluntary certificate of compliance

programme respecting manure management at livestock operations has proven

effective in avoidance of pollution problems and is involving a continually
increasing number of new or expanding installations.
8 (The programme is
not normally employed for existing operations.) There were 670 applica
tions for certificates in 1976'
650 in 1975.
A stimulus to farmers contemplating new or expanded facilities to

obtain a certificate has been that a gradually growing number of muni

cipalities are requiring the obtaining of a certificate before permitting

the establishment of additional farm buildings.228
Animal

wastes,
planning
law and
the Code

As a planning strategy for animal waste management much attention

has been devoted to the development of Agricultural Code of Practice
formulae in conjunction with extant provisions of the Planning Act for
authorizing municipal by-law control. The Code was originally developed
primarily in response to air and odor problems where residential areas
Were permitted to encroach on livestock operations. In order to be
acceptable for municipal by law incorporation, however, a series of
sophisticated separation distances between residences and livestock ope
rations, respecting air quality, has been developed so that municipalities adopting such a by law would be providing the proper guidance to
farm operators or residents.233 Such a scheme is workable for air quality
under the terms of section 35 of the Planning Act because air quality
control is principally regarded as a matter of location. As a systematic
strategy for water pollution control from livestock operations, however,
the use of the Code formulae iilconjunction with by laws authorized under
the Planning Act is open to doubt on a number of grounds.
First, the development of detailed separation distances for air
quality between residences and farm operations was regarded as important
if municipal by laws were to be able to successfully withstand court
challenge of their limitations of the use of private property. However,
no separation distances to watercourses for farm structures have been
developed under the Code.

233. Development of a municipal by-law utilizing formulae in the Code's
appendix has been undertaken in Grey Township, Huron County, Ontario.

Reference is not made to the Code of Practice in the by law because "even

when an operation is evaluated on the basis of the formulae in the Code,
a certificate could still be arbitrarily awarded in situations of noncompliance with the formulae, or denied in case of compliance with the
formulae.
Interference with a watercourse would be an example of the latter".
Correspondence from G. Penfold, planner, Huron County, February 4, 1977.
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While the Code does not contain recommendations for distances that
should separate farming operations from streams or flood plains,

such

restrictions could perhaps be imposed by means of by laws under the
Planning Act. Pursuant to sections 35(l)3 and 4, a municipality, even
in a general purpose zoning byvlaw, could stipulate that no buildings or
structures
and this would include agriculture structures such as feed
lots
be erected within certain distances from watercourses, for flood
protection purposcs.
Such provisions are fairly typical in municipal

zoning by laws now being promulgated.235 Separation distance from water
courses could also be utilized through conservation authority flood and
fill line mapping.

However, in both these cases, the separation distance would usually
be an arbitrary or fixed setback for all structures. While of value, in
some cases, an inflexible or fixed setback may frequently be inadequate
for farm operations in relation to water quality.
Thisis itself sug
gested by the fact that different distances based on size and type of
farm operation are themselves regarded as necessary to the success of
the Code air quality separation distance formulae.
Second, with some exceptions, animal waste in relation to water
quality is regarded as a management problem, not a problem of location.
As such, section 35 of the Planning Act, a tool relating principally to

location, may be wholly inappropriate for authorizing municipal by-law
incorporation of animal waste management/water quality concerns.

Given the above, notwithstanding increased municipal interest in
the Code certificates, it would appear that a muncipality might be
legally constrained in denying a building permit to a farmer for water

quality/waste management reasons (i.e. for criteria that are not out
lined in section 35 or the by law) where the farmer otherwise met the
by-law separation distance formulae for air/odor considerations.

Some municipal planners have expressed dissatisfaction generally
with the official plan and zoning by law as tools for controlling agri
cultural pollution. This pollution was perceived to include the com
prising of stream quality by the location of feedlots and grazing areas
close to streams, as well as by runoff of nutrients from the use of
fertilizers.

This strategy would be more successful where official plans in
234.
cluded a policy of preservation of water quality.
235. E. g. Township of East Nissouri, Restricted Area or zoning by law
No. 821, March, 1969; and Ministry of Housing's Conditions for final
plan for registration of subdivision in Township of Holland, respecting
prospective zoning by law, July 1975.
236. Survey of municipal planners in Lang and Armour, Municipal Planning
and the Natural. Environment, draft final report to the Ontario Planning
Act Review Committee, June 1976.
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Part of the difficulty comes from the fact that agricultural acti
vities, as a rule, pre date zoning by laws, and so are exempted from their
provisions as non conforming uses. Municipalities therefore, tend to leave
them to the Ministry of the Environment.
Also, when municipalities attempt
to restrict the uses of certain lands, they are likely to be asked to
purchase
the lands by way of compensating the owners, and the price may
well be prohibitive.
Moreover, as noted above, water pollution is as much a problem of
farm management as of location.
It is, therefore, not completely amenable
to control by land-use planning. Any effect that a municipal bg law, such
as Grey Township's, may have upon it is likely to be indirect.2 7 For
instance, in situations where lids are required on manure tanks for odor
reasons, ancillary water quality runoff aspects may be provided in that
when a lid is on a tank, overflow of the contents and subsequent runoff is
not likely to occur.

?ublic
{ealth

Xct

The Public Health Act may have some limited application, in that it

provides for the abatement of a situation which is deemed to be a public

nuisance and dangerOus to health. A local health inspector could deter
mine that normal animal waste disposal practice in a particular situation
was a nuisance capable of abatement
where it would otherwise be exempt
from abatement requirements under the Environmental Protection Act.
It
is worth noting that where a Ministry of Health report indicates the
existence of a nuisance, any ratepayer living in, or within a mile of, the
municipality may take action to abate it. This is unusual, for members
of the public are generally not permitted to take legal action against
activities which affect them simply as members of the public.
Enforcement of nuisance provisions is limited to odor abatement
inspections are generally made only in response to complaints
and pro
secutions are rare.
One recent prosecution was dismissed by a provincial court judge, in part because there did not appear to be conclusive
evidence as to when manure heaped behind a barn ceases to be a fertilizer
and becomes instead a health hazard.2 0
Soil Erosion
There are no prior approvals or permits required for control of soil

erosion and sedimentation from general farm crop production practices.

237. Interview with G. Penfold, Planner, Huron County, who was responsible
for drafting the proposed Grey Township by law and schedule of formulae,
May 27, 1976.

238.

See J. Swaigen, "Let the People Sue", The Globe and Mail, May 27,

1976.
239.
Interview with P. Wilmott, chief, community health protection branch,
Ministry of Health, Toronto, June 11, 1976.

240. Information No. 5213 (Provincial Court [Criminal Division] County of
Glengarry) April 26, 1976. See "Manure Case Dismissed", The Globe and Mail,

April 29, 1976.
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Little evidence was found of provincial advisory programmes res
pecting control of soil erosion and sedimentation from general farming
and crop production practices. At a 1972 conference on erosion, it was
noted that:241 "Regarding the awareness of the agricultural community
for erosion,

it was a surprise to some of us, and we checked this very

carefully, that persons with the advisory services of the Ontario Depart
ment (now Ministry) of Agriculture and Food make relatively few recom
mendations for erosion control. They tend rather to involve farmers,
through personal meetings and discussions, in recommendations for good
management. We found that the Conservation Authorities do not advise
farmers who may be operating the valley lands on erosion control measures".
In 1976, the Environmental Quality Subcommittee231 noted that it
regarded erosion as one of two areas of "serious concern" to it.
other area of concern is manure use.)

(The

The subcommittee was of the view that erosion from agricultural
land has increased considerably in recent years, as a result of reduced
emphasis on soil erosion control in advisory programmes, and the ex
pansion of corn

acreage on to more erodible soils.

It has also been the experience of some municipalities225 that in
their region certain agricultural
practices
as they presently occur

are "definitely not good".
Some of the problems identified include: a
change to monoculture (corn in Waterloo Region) and the consequent
effect upon soil characteristics; plowing too close to streams and creeks
(to maximize productivity); discontinuance of contour strip farming (as
was more frequently practiced in the 19408) with the consequence of a
higher runoff of fine soil material and; the watering of cattle in natural
watercourses with resulting pollution and erosion.

To remedy problems of soil erosion, the Environmental Quality Sub
committee recommended research and development of practices to reduce
erosion without limiting food production levels; the inclusion in 1977
OMAF field crops and vegetable production publications of a section on
the effects of erosion and the availability of control practices and;

the designation by OMAF of a soils and crops specialist as well as an
engineering specialist

whose major responsibility would be to develop

a greater awareness by farmers of the effects of erosion and to promote
more widespread and effective use of existing erosion control practices.242

241.
See L. R. Webber, University of Guelph, "Workshop on 'Agricultural
Erosion'" in A Conference on Erosion: Causes, Effects, Controls; sponsored
by the Conservation Society of America (Ontario Chapter), Toronto, 1972,
at p. 56.
Environmental Quality Subcommittee. Soil Erosion in Ontario. A
242.
Report Prepared for the Ontario Soil Management Research Committee,
June 1976.
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As noted previously,90

91

pre l970 Canada Ontario Agricultural

and Rural Development Agreements (ARDA)

contained sections on the

These were
development of projects for soil and water conservation.
dropped in 1970, and are not included in the present Agreement.
>nservation
1thorities

Conservation authorities, in watersheds undergoing rapid urbani
zation, have generally modified their erosion control services accordingly.
Thus, there has been a marked shift away from assistance to farmers for
agricultural practices that reduce

erosion

strip cropping and grassed

waterways - to programmes of more general application such as bank erosion
control and tree planting.
Where elements of agricultural erosion control assistance have been
retained or re introduced in conservation authority programmes, lack of
such as
broader funding and the existence of other authority priorities
flood control and recreation, appear to limit the greater development of
such programmes.

Programme development may also be hindered where farmers believe
that soil erosion which affects water quality may
rightly or wrongly
still have no adverse influence on crop yields.244 245
In watersheds that are still predominantly rural, some nascent
authority programmes of Streambank improvement show promise, though
they appear to be constrained by some of the factors outlined above,
such as the level of funding and farmer interest.
One conservation authority, for example, has undertaken a pilot
project on a small rural watershed with the objective of reducing
local sediment loads and improving water quality.246 It had previously
been observed that local Streambank erosion was causing heavy siltation.
Streambank erosion problems were attributed to a number of local factors
including excessive and careless clearing of forests on the slopes of
stream valleys;

the practice of livestock grazing along stream courses

and land cultivation practices.

243.
Correspondence from P.B. Flood, administrator, conservation land
management division, Metropolitan Toronto and Region Conservation
Authority, February 8, 1977, Downsview, Ontario.

244. Webber, note 241 supra at p. 58.
245.
Presant, note 198 supra. Mr. Presant argues that while this may
be true in the short-term, in the long term, the farmer cannot ignore
soil loss. Reduced crop yield from erosion is a distinct possibility,
particularly in eastern Ontario with its rolling topography and consi

derable corn crop production.

246.

Conservation Service
Saugeen Valley Conservation Authority.
Proposed Streambank Improvement Programme. June 1973.
Branch.

The authority programme envisages that financial and technical
assistance be provided to the interested landowner, for such potential
control approaches as slope and streambank revegetation;

grassed water

ways and fence emplacement to control livestock access to streams.

The

authority general agreement247 requires the interested landowner to

allow no livestock access to the project area for a period of five years
from the project's completion and to employ proper land use practices so
as to provide a vegetation buffer zone of five feet from the area of the
improvement works.

The programme is still on a trial basis contingent on sufficient
landowner interest and available funding.248 One or two agreements have
been consummated to date.
At least one other authority249 is assessing the potential of a
similar programme.
Woodlands
Improvement
Act

Under the Woodlands Improvement Act, the Ministry of Natural
Resources could enter into agreements with farmers for the planting of

windbreaks which by reducing wind erosion, would help preserve water
quality.
However,

the Ministry of Natural Resources,

as a matter of policy,

will not enter into agreements for the planting of trees on private
lands unless the landowner wishes to plant five acres or more.
(This
has recently been increased to ten acres.)

The policy was instituted

because it was not believed to be economically viable for the Ministry
to plant trees on less than ten acres at a time.

This policy effec-

tively eliminates the Act as a tool for the planting of windbreaks on

farmlands, since to be effective, windbreaks must be planted as a single
stand of trees 1,000 feet to a half mile long.

This policy has apparently adversely affected some agricultural
counties subject to wind erosion.250 The Kent County Soil and Crop Im
provement Association, at the 1973 Annual Meeting of the Ontario Soil

and Crop Improvement Association, presented a r8801ution requesting the

247.

Saugeen Valley Conservation Authority.

Standard Agreement for

Private Streambank Improvement.

248.

Correspondence from K. R. Westman, resources manager, Saugeen

Valley Conservation Authority, November 10, 1976, Hanover, Ontario.

249.

Correspondence from R. D. Hunter, resources manager, Long Point

Region Conservation Authority, December 14, 1976, Simcoe, Ontario.
250.
Interview with A. Watson, agricultural representative, Ministry

of Agriculture, Kent County, June 25, 1976.
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Ministry to alter its policy and initiate a programme for planting wind

While Ministry staff are available to advise farmers on windbreak
breaks.
establishment and to provide nursery stock below cost, the policy has not

been altered nor has a windbreak planting programme been initiated.
Drainage

No prior environmental approvals are required for control of outlet
drainage construction or operation.

Water pollution from drainage works is of two kinds: silting and

sedimentation during construction,

and draining of contaminants into

1 Section 6 of the Drainage Act, under
watercourses during operation.
proposed drainage works can be required,
of
which environmental appraisal
might be used to control pollution during construction. Where an ap-

praisal was made and silt and sediment runoff during construction were
But the
likely to be a problem, steps could be taken to deal with it.
no
been
1976), and there has
comeinto force (April 1
Act has just

reported use of this section to date.é

It should be noted that the party who requests the environmental
This is in con
appraisal must pay for the cost of its preparation.
trast to the provision in the Environmental Assessment Act that the
project's proponent must pay for its assessment, the reasoning being

that he who stands to gain most from the undertaking should bear the
cost of assuring that his gain is not the wider community's loss.

The Drainage Act provision may provide a serious constraint to the
systematic review of drainage proposals where agencies lack sufficient
funds to request an appraisal.

The existence of section 6 of the Drainage Act, makes it unlikely
that proposed drainage works will be subject to the generally more

However,
demanding requirements of the Environmental Assessment Act.
l
environmenta
an
because all drainage proposals may not receive

review under the Drainage Act, it would appear appropriate to require
an assessment under the Environmental Assessment Act on the overall
environmental implications of the Ministry of Agriculture's drainage
support programmes. A recent study253 of the pre project planning,

251. Legislative Assembly of Ontario. Agricultural Land Drainage in
Ontario, Final Report of the Select Committee on Land Drainage, Toronto,
June 1974; and the Thames River Basin Study, 1975, pp. 35 and 39.
Interview with J. Johnson, drainage engineer, land use division,
252.
Ministry of Agriculture, July 15, 1976.
An Assessment of Environmental
J. C. Day et a1, Outlet Drainage
253.
Effects, 1976 (unpublished).
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construction practices and induced changes of a half million dollar
municipal drain project in the Dundalk Plateau, Ontario concluded that
the project was based on inadequate planning and that poor construction
practices led to unforseen environmental damage.
The Select Committee on Land Drainage recommended that an environ
mental impact statement on every new drain proposed in Ontario be filed
with the council of the municipality in which the drain is to be built.
The Committee appeared to have made this recommendation out of the
recognition that the cumulative effect of a number of small drainage
projects, each of which has only a minor effect on the environment,

may still be quite serious.
The second kind of pollution is forbidden under section 83, which
permits only unpolluted drainage water to be deposited unto drainage
works.

There have never been any prosecutions under this section.

Control measures for the operation of drains were a subject of
attention in the Thames River Study.220 As a water management option,

it was suggested that an interministerial committee be formed to study
a number of topics including: "the operation and maintenance of muni
cipal drains and the quality of municipal drain effluent to determine
the most suitable means of maintaining them free of obstruction and
pollution".
It has been suggested that the present grant structure of the
Drainage Act is not conducive to the control of sediments within

drains or recipient watercourses.
Drain cleanouts are regarded as
increasingly expensive.
Reducing the frequency of cleanouts by em
ploying a regular maintenance schedule, it was argued, would appear
to be a logical control mechanism, as well as more economical in the
long run.
However, while the Drainage Act provides financial assistance
for cleanouts, it does not do so for regular maintenance.

254.
pp.

Report of Select Committee on Land Drainage, note 251 supra at
15, 17,

39.
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OVERVIEW

al areas is not required
Regulation of liquid, solid and deepwell dispos
active waste management
radio
of
under federal law apart from the regulation

sites.

ipally a matter for
Control of disposal areas is perceived to be princ

al role limited to technology
provincial and local governments, with the feder
im

and limited funding for
development, demonstration, information transfer,
of government.
systems in cooperation with other levels

proved waste management
the area of resource recovery,
Greater federal involvement is anticipated in
waste to be disposed of, will benefit
which, insofar as it reduces the amount of
water quality.

has jurisdiction
It is submitted, however, that the federal government
toxic

water frequented by fish, from
to protect fisheries, aquatic habitat and
it would be appropriate for the
which
to
The extent
leachates from landfill.
on is presently under debate
federal government to exercise this jurisdicti
within the government.
GENERAL ENVIRONMENTAL CONTROLS
The Fisheries Act and The Canada Water Act1

(EPS) of the Department of Environ
The Environmental Protection Service
They include develop
in this area.
ment has the principal responsibilities
other

ations, codes, and
ing and enforcing environmental protection regul
initiating, developing and
n;
latio
al legis

measures used to implement feder
res for solid waste management and
implementing research and control measu
information for other federal departhazardOus materials disposal; providing
which environmental regulations are
ments; administering legislation within

ntration control regulations under
developed; administrating phosphorus conce
matters
environmental pollution
the Canada Water Act; and dealing with
ities of federal agencies.
associated with the facilities and activ

EPS is responsible for devising and
The Solid Waste Management Branch of
onmental impact of solid waste
implementing programs to reduce the envir
ery.
management, and to increase resource recov

ed by the Ontario Ministry of
The Fisheries Act is currently administer
on of power by the federal government
Natural Resources, under an 1899 delegati
to the province.

l.

Act.
The EPS audits the administration of the

are set forth under Urban Areas.
The main provisions of these statutes

+

OTHER LEGISLATIVE MECHANISMS

The Indian Act w Indian Reserve haste Disp
osalRegulations2
The Act and Regulations are administ
ered by the Department of Indian
Affairs and Northern Development,
No one may operate
a garbage dump in a reserve, or use
any land in a
reserve for the disposal or storage
of waste, unless a permit has been
issued

by the Minister or a delegated awthorit
y, such as a band council, and
except in the manner specified in the
permit,3 If the holder of the permit
violates its terms, the Minister or dele
gated authority may cancel it, and
order the holder to close and clean up
the dump, or clean up the land, in a
manner satisfactory to the Minister or
delegated authority.4 Violation is
punishable by
a fine of $100,

three months imprisonment, or both
.

National Parks Act m National Parks Garb
age Regulations6
The Act and Regulations are administ
ered by the Department of Indian
Affairs and Nothern Development.
The Superintendent of a national park,
or his designat

e may authorize,
in writing, any person to deliver misc
ellaneous waste or tradewastesoriginating in the park to the park s sanitary
landfill, or dump area, or to such
point as may be designated by the Supe
rintendent, Violation is punishable
by a fine of $500 or, in default of imme
diate payment, to six months impris
onment with or without hard labouro7

The Atomic Energy Control Act8

The purpose of the Act is to provide for
the control and supervision of
the development, application and use
of atomic energy, and to enable Cana
da
to participate effectively in measures
of international control of atomic
energy.
It is administered by the Ministry of
Energy, Mines and Resources
and the Atomic Energy Control Board,
the latter having been established
under the Act.9 Four members of the
Board are appointed by Cabinet, the
fifth being the President of the
National Research Council.1

The Board may, with

the approval of Cabinet, make regulati
ons for
developing, controlling, supervis
ing and licensing the production,
ap
plication, and use of atomic ener
gy; concerning mining and prospect
ing
for

prescribed substances; for the purpose
of keeping secret information

2,

R.S,C.

1970, c.I 6;

S O,R. 74/153, Canada Gazette Part
II, Vol. 108, No. 6 ,

March 27, 1974 as amended,

to ss. 73(1)(f), (i),
3.
8,3,

6.

R.S.O. 1970,

Vol. 102, No.
7.

9.

Ss.

c.N l3 as amended;

23, December 11, 1968,

7 and 8(1),

S. 3.

These regulations have been prom
ulgated pursuant

(k) and (2) of the Act.
4.
8.11,
8°

10¢

R.S,C,

SA 40

S.O.R.

See also Recreational Areas.
50
$.13.

68/540, Canada Gazette Part II,

See also Recreational Areas.

1970,

c.A 19 as amended.

and research and invest
respecting the production, use and application of,
opinion of the Board the
igations with respect to, atomic energy, as in the

public interest may require. 11
Nuclear facilities

including facilities for the disposal of nuclear

the condi
must be constructed and operated in accordance with
wastes 2
or
prevent
to
ions
provis
tions laid down by the Board, which may include

minimize hazards to public health, safety and security.13

The Board may

there is a breach of
send inspectors to examine nuclear facilities, and where

the regulations,
the conditions of the licence to operate the facility, or of
remedied.l
the inspector may direct that the breach be reported and

safety,15 and to
The Board may appoint people to advise it on radiation
s to operate
licence
for
ations
applic
ing
review and make recommendations regard
a nuclear facility.
release, excess
When anything happens that releases, or is likely to
radioactive materials
of
al
Dispos
radiation, it must be reported to the Board.16
instructions
the
or
e
must be done according to the conditions of the licenc

of the Board.17

e, either after such notice
The Board may revoke, suspend or amend a licenc
case heard;18 or in an emergency
as will enable the licence holder to make his
case the licence holder
a licence can be suspended without notice, in which
may also require that a
Board
The
9
sion.1
may request an inquiry into the suspen
e, or whose licence has been
licence-holder who intends to surrender his licenc
ered necessary for the
consid
are
suspended or revoked, take whatever measures

protection of persons and property.20

was created to advise
The Radioactive Waste Safety Advisory Committee

consider and make
the Board on radioactive waste management policy, and to

ic licencing applications for
recommendations on the safety aspects of specif
The
ment facilities.21
the siting, construction and operation of waste manage
including personnel from
Committee is composed of scientists and engineers,
ents.
departm
governmental health and environmental
NON STATUTORY PROGRAMMES

Control and Abatement of Pollution by Federal Activities

ive on "Control and
The Federal Cabinet, on June 8, 1972, issued a direct
Its
Cleanup and Prevention".
Abatement of Pollution by Federal Activities

generated from federal facilities
purpose is to control environmental pollution

11.
12.
13.
15.
17.
19.
21.

S. 9.
4, 1974, 8.2.
S.O.R. 74 334, Canada Gazette, Part 11, Vol.108, June
S. 12.
14.
Ss. 8, 9, 10
S. 21.
16.
S. 16.
27.
S.
18.
S. 25.
28.
S.
20.
(7).
(6),
S. 27(4), (5),
Control Directorate, on the
nt
Equipme
and
See AECB Fact Sheet, Materials
1974.

ittee, November 20,
Radioactive Waste Safety Advisory Comm
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and activities, including water pollution and the
disposal of solid wastes
and hazardous substances, and to ensure that a mechan
ism is in place to ac

complish this end; and to demonstrate federal leadership
in this area for

both the public and private sector.

A central fund, controlled by the Treasury Board,
was created for the
cleanup of existing federal sources of pollution.
These were identified and
evaluated by the Department of Environment, with
the assistance of other govern
ment departments and agencies.22 Approximately four
to five years and $60
million were originally estimated as necessary for
the cleanup, with an annual

budget not to exceed $20 million.
Because the initial estimates of funds
necessary for the cleanup were not based on an exhaustive
inventory of federal
facilities, associated contingency cost overruns or
inflation, the original

figure is currently regarded as likely short of the final
amount that will be
needed for full cleanup.
Further evaluation is underway for a more precise
estimate.

The cleanup reflects federal policy, and must conform
to regulations or
guidelines based on the best practicable pollution contro
l technology.
Depart-

ment of Environment responsibilities include planning and
implementing programmes,

identifying

existing and potential pollution problems,

recommending

remedial measures, setting priorities , and monitoring control
systems when
they have been installed.

Satisfactory control measures are to be incorporated

into the design of all new facilities and activities initia
ted or supported

by the federal government or under its jurisdiction
.
Environmental Protection Service Codes and

Guidelines

The following were developed to implement the Cabinet direct
ive

above.

described

None of the enumerated guidelines or codes have any legal
effect.

Code of Good Practice on Dump Closgag or Conversion to
Sanitary
Landfill at Federal Establishments
This Code is intended to provide recommended practices
for the management
of solid wastes at federal facilities.

Key provisions are as follows:

Refuse should not be deposited where it may come
in contact with groundwater (groundwater and deposited solid waste should be
at least five feet apart).
The disposal site should be graded and/or provided
with proper drainage, to

minimize runoff into and onto the fill, and to prevent
the accumulation of
standing water.

The final surface of the fill should be graded to
a slope,

but in such a manner as to prevent erosion.

Finished portions of the site

should be seeded with appropriate grasses to promot
e stabilization of the

cover.

The dump closure or conversion process should minimi
ze environmental

hazards and should conform to applicable ground and surfac
e water quality regula

22.
Proprietary Crown corporations (i.e.
those in competition with private
enterprise, such as the Canadian National Railwa
ys) are not eligible for
cleanup funds.

22a.
The Code is still subject to change.
Discussion of its contents will
proceed on the basis of its draft status as of June
1976.
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shouldbe diverted from the site by trenches and proper gradLeachate collection
and provisions should be made for flood control.

lationsz.2b Runoff

ing,

and treatment systems should be used when necessary to protect ground and sur
Collected leachate should receive adequate treatment before be
face waters.
Closed dumps and converted sanitary
ing discharged to the receiving body.
landfills should be inspected annually.
Guidelines for Effluent Quality and Waste Water Treatment at Federal
Establishments23
These guidelines indicate the degree of treatment and effluent quality
applicable to all waste water24 discharged from existing and proposed federThey are intended to promote a consistent approach towards
al installations.
In keeping with a national
the cleanup and prevention of water pollution.
control are to re
pollution
water
for
leadership role, federal facilities

flect sound engineering and the best practicable technology, regardless of
the dilution available from receiving waters. Guidelines for effluent release
are to be equal to or more stringent than the established standards of any
federal or provincial regulatory agency.
The guidelines apply to all effluents discharged from federal land based
establishments, but exclude those owned by crown corporations.

If soil and groundwater conditions are satisfactory,

the guidelines per

mit the use of land disposal systems, such as one~celled retention lagoons.
Septic tanks with subsurface disposal systems or elevated file fields should
be considered satisfactory only when soil conditions are suitable, as deter~
Holding tanks are acceptable, provided that
mined by on-site investigation.
their operation constitutes no threat to public health or to the aesthetic

The contents of such holding tanks should be disposed
conditions of the site.
of on a regular basis. Septic tanks discharging directly to surface waters
are not considered acceptable.

Every effort should be made in the design, operation and maintenance of
sludge disposal facilities to ensure the protection of the receiving environment. Processes involving disposal of sludge should reflect the best practicThe disposal method for treated sewage sludge should comply
able technology.
requirements of concerned municipal and provincial
control
with pollution
authorities.

Code of Good Practice for Management of Hazardous and Toxic Wastes
at Federal Facilities25
In addition, special obThis code is similar to the ones noted above.
on the ecology from
effects
tal
detrimen
jectives include the reduction of
safety, efficiency and
maximum
of
hazardous and toxic wastes; the attainment

waste,
economy in the handling and diSposal of wastes; the reduction of
the recovery of reusable materials from waste;

and

the establishment and mainten-

tions have been prom22b. However, no ground or surface water quality regula
_
.
ulgated in Ontario.
1974.
23. Environmental Protection Service,

Final Guidelines, June

25. Environmental Protection Service;

draft accurate as of June 1976.

24. "Wastewater" is defined in the Guidelines to include land runoffs.
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ance of the interface beween each federal facility and the public or
private

waste disposal agency°

The Code prescribes that efforts be made to reduce both the
purchasing

and the use of large quantities of hazardous and toxic wastes for
federal fa

cilities, including, where possible,
ic substance.

substitution of a less hazardous or tox-

All hazardous wastes should be evaluated to find out
whether recovery is
feasible.
Where it is not, they should not be released to the water,
air or

soil, but rather buried in chemical landfills where geology
, geographic loca
tion and operating practices prevent contamination beyond the
designated area.
With respect to chemical landfill of certain hazardous
and toxic wastes,

EPS recommendations include: consultation with EPS before design
and construction of a fill site;

avoidance of site locations near heavily populated areas;

sufficient distances between the site and nearby industries,
public roads and
highways; and a minimum of 500 feet between diSposal areas
and residences.
The Code lays down no minimum distance between disposal areas and
streams or

watercourses.

Apparently the proper distance depends on a number of extreme
ly

variable factors, e.g. soil type and geographical conditions, and
no one dis
tance will suit all situations.
Further recommendations include prior investigation - through field
in-

spection and testing programmes

of geological and groundwater conditions,

to indicate where geological conditions will prevent the migrati
on of hazard-~

ous material, or where appropriate design can prevent
such migration.

Leachate26 must not be allowed to reach groundwater sources
.

geology is such that this may occur,

or artificial linings installed.

Where the

impermeable materials should be imported,

All runoff from areas tributary to the site

should be diverted around it.
Drainage devices, such as culverts, should be
big enough to carry the required flow.
Landfill surfaces should be properly

sloped to keep water from ponding and to prevent erosio
n.
Where leachate from large quantities

of waste is disposed of at a site,

interceptor drains or collection facilities may have to
be used at the lower
end of the site, so as to recycle leachate into upper
portions of the site,

or to treat the leachate in some other manner
.

EPS recommends neutralization or stabilization at source
of materials

before they are transported to a disposal site.
It also recommends the preparation of an estimate of the types, characterist
ics, and quantities of wastes

to be received, as well as establishment of a grid system
to separate the dis-

posal site into well-defined areas for reception
of different types or classes
of wastes.
Wastes should be mixed with the soil in a
site, to utilize the absorbent

capacity of the soil and to achieve some biological
breakdown of the
waste°
Records should be kept regarding types, chemical
composition, and concentration and quantities received, and the porti
on of the site used.

26. Defined as liquid that percolates through
a landfill and may contain certain
other dissolved or suspended materials.
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Code of Good Practice for the Handling of Solid Waste at Federal
Establishments
This Code is currently undergoing draft revision, and no information
was available at the time of writing as to its provisions.
Resource Recovery

An indirect means of reducing the adverse impact of waste disposal sites
on water quality is to reduce the number of sites through resource recovery,~
The federal government, including the Solid Waste Management Branch of EPS,
is currently engaging in or sponsoring a number of studies to determine new
ways to maximize resource recovery.

Current activities include development of a national inventory and data

base on solid wastes to evaluate their potential for air, water and land polEmphasis
lution, as well as their potential for energy and materials recovery.
wastes,
solid
l
is presently on municipal solid wastes, rather than industria
However, an industrial waste exchange study
because of budgetary constraints.
has recently been completed.
Existing federal policy instruments that might be used to encourage mun

icipal and industrial solid waste reduction and resource

are also being reviewed.

recovery and reuse

These are understood to include:

placing the costs

of waste on the consumer of a particular product, rather than on the public

generally, by use of a disposal tax; requiring that packaging and products
consgyvation
have a minimum useful life; demonstration of appropriate resource
es.
activiti
ent
and reuse by the federal government in its own procurem

Feasibility studies are also being undertaken to determine resource recovery
options for glass, non ferrous metals, rubber and plastics, etc.

Resource recovery and new landfill site studies are being conducted in
tions.
conjunction with federal facilities and local and provincial jurisdic
AGREEMENTS

Canada Ontario Agreement on Great Lakes Water Quality (1971)
January 1,
This agreement was renewed, on March 12, 1976, for the period
will be
Canada
that
ensure
to
Its main purpose is
1976 to March 31, 1980.
nt on
Agreeme
.S.
Canada-U
the
able to meet its continuing obligations under
Great Lakes Water Quality.

quality
The key element in the revised agreement is surveillance of water

The scope of the original agreement is extended beyond
in the Great Lakes.
now places more emphasis
reSearch and capital construction for sewage works, and
on environmental assessment and protection.

the Barriers",
27. For a general survey of the area, see "Recycling: Identifying
May 1975, Toronto.
a municipal solid waste study by the Pollution Probe Foundation,
28.

Such studies are currently under way in,

National Defence (CFB Petawawa)

for example,

the Department of

City of Pembroke area in Ontario.
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Land Disposal of Sludge Subcommittee
The Subcommittee was established as part of the research programme for
the abatement of municipal pollution, pursuant to the Canada Ontario Agree
ment.
Its terms of reference include: providing advice and direction in
the development of a research strategy in the area of application of sewage

sludge to land; reviewing research proposals and assessing their implications;
providing general advice in these areas; and maintaining contact with groups

concerned with environmental quality aspects of sludge disposal on land.
Principal concerns include the balance, movement, and fate of nitrogen com

pounds to water, as well as the level of heavy metals in sludges, because of
potential problems associated with pollution of surface water from runoff, plant
leaching.

Studies

field trial,

include sewage sludge characterizations, equipment application,

environmental effects,

etc.

'11

uptake of metals and soil destruction, and pollution of groundwater due to

Development of Guidelines for the Utilization of Processed Sewage
Sludges on Agricultural Lands
These guidelines have been developed by the Ontario Ministries of
Agriculture and Food, Environment and Health and are continually reviewed
and updated. They will be discussed under the provincial section below.
Canada-U.S. Agreement on Great Lakes Water Quality (1972)

The agreement's objective is to improve the quality of the water in the
areas of the Great Lakes now suffering from pollution and to protect it in

the future.
The International Joint Commission was given primary responsi
bility for overseeing implementation of the agreement. The Commission has
established a number of Reference Groups to carry out the various provisions

of the agreement; these include the Pollution from Land Use Activities Refer
ence Group.

The agreement calls for the development and implementation of measures
to achieve water quality objectiv g as soon as practicable in accordance with
legislation in the two countries.
These are to include measures governing
the disposal of solid wastes, including encouragement of appropriate regula

tory agencies to ensure proper location of landfill and land dumping sites,
and regulations governing the disposal on land of hazardous polluting sub
stances.30 The Commission was requested to consider the adequacy of exist
ing programs and control measures, and the need for improvements with res
pect to landfills, land dumping, and deep well disposal practices.31
The studies which have been initiated include evaluation of about half
a dozen landfill sites.
These sites were selected so as to obtain as much

information as possible during the study period.

Wastes accepted at the study

sites are understood to range from domestic to industrial.

rently being analyzed.

The data are cur*

29. Article V,l.
30. Article V, l(d) (iii).
31. Text of the Reference to investigate pollution from land use activities,
annexed to the agreement.
t

17,:
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C

Other studies and projects include waste characterization studies,

in

which 26 industries were studied and disposal procedures reviewed (a report

is expected shortly here as well); and two Canada U.S. round table workshops
One manual has been printed, with the
on leachate and landfill monitoring.

second currently under review.
and a fourth in January, 1977.

A third workshop was held in September, 1976

COMMENT

Disposal areas, except for those on federal lands or facilities, are under

provincial jurisdiction, and subject to provincial legislation and municipal
However,the growing volume and toxicity of solid wastes is
by-laws.
perceived to be a national problem.33
Fisheries
Act

The only federal law that presently applies to disposal areas that are
not under direct federal control is the Fisheries Act, of which, it is submit
ted, greater use could be made than is being done at present. The broad prohibitory language in the Act, and the power it gives to the Minister to re

quire that plans and specifications be submitted prior to the construction of
allowcontrol to be exercised over the design and operation of
works, would

disposal areas, insofar as they might threaten to contaminate water frequented

by fish.

This has happened in B.C., where the Act is administered by EPS.34

But in Ontario, where the Act is administered by the provincial government,
Such federal control would parallel or duplicate
it is not likely to happen.

provincial controls, a state of affairs which is regarded as administratively
and politically undesirable.
Canada
Water

Act

As for the Canada Water Act, since no "water quality management area"
has been designated for the Great Lakes area, it is of no application. If
such areas were designated, the prohibition against depositing waste in any
place where it might enter waters in the area might well apply to runoff or
Other provisions in the Act, having to
leachate from waste disposal areas.

do with water quality management, appear to be limited to waste treatment fa
cilities.35

Current Canada/Ontario discussions pursuant to the Canada Water Act have

32. The Municipal Act, R.S.O. 1970, c. 284 as amended (s.354(l)ll6) permits muni
cipalities to enact by laws regarding control of land for disposal of refuse.
33. EPS draft document "Solid Waste Management" (1976) makes the following observations, under the heading "National Solid Waste Management Problems":
in
Municipal and industrial solid wastes are growing faster than the increase
population; many industrial wastes,

especially hazardous and toxic ones, are

not presently being handled in industrial treatment centres, and are there
fore being indiscriminately disposed of on land, with ensuing environmental effects; the trend is now to try to engineer sites, rather than search for
the "best" site for the purpose, but present technology is insufficient to
make sites really safe.
It is understood that recently two disposal areas on non federal lands,
34.
which were perceived to be adversely affecting fisheries in B.C., were shut
down after Pacific Region EPS officials indicated that they would take action
under the Fisheries Act if conditions at the sites were not improved.
35. E.g. 5.13.
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been limited to the establishment of a consultative committee.

The committee

presently has restricted its concern to quantitative aspects of water resources,
leaving water quality considerations to existing mechanisms,
including the
Canada-Ontario Agreement on Great Lakes Water Quality.
Federal
Facilities

Disposal areas on federal lands are under federal control; and here the
Fisheries Act would seem to be especially applicable.
However, the likelihood
of one federal department demanding plans and specifications of another, let
alone prosecuting it, is regarded as small.
Federal departments are expected,
however, to comply with the 1972 Cabinet directive on cleanup of pollution from
federal activities.
The Cabinet directive was issued partly out of a recognition of the leader
ship that the federal government can exert in this area.
The federal government
owns and operates a good deal of land and facilities in Ontario,37 and is in a
position to demonstrate exemplary management techniques at its various waste
disposal area sites, as well as to encourage new methods of waste management

and resource recovery.

It was clear, also that the federal government would be

undermining its own stated policy of protecting and enhancing environmental
quality, if its own operations were seen to be continuing to pollute.
It could
not reasonably expect other governments and the private sector to operate

according to standards which it did not itself meet.

Where operations at federal disposal area facilities have been unacceptable,

those operations are being closed or converted.

Typical problems at such Sites

include dumping, leachate migration and pollution of groundwater tables, and
encroachment on to wetlands and streams and marshy areas.39
In order to avoid
repeating past mistakes , federal studies have been commissioned to determine the
extent of water pollution problems at old sites, to develop appropriate preventive
strategies for future sites, and to gather background data on environmental conditions before beginning operations at new facilities.40
Federally sponsored
studies are also continuing to evaluate resource recovery and sanitary landfill

options where such ventures would service not only federal facilities, but
financially constrainegslocal communities that might otherwise be unable to afford
anything but disposal.

While the Cabinet directive and the various codes and guidelines

were de-

veloped to act as substitutes for legislation in regard to federal activities,
the codes and guidelines are regarded by EPS as too new to permit an evaluation
of how other federal departments and agencies are responding to them.
Many of
the codes are still in draft form.
In the meantime, EPS expects that other

36.
Canada/Ontario Consultative Committee on Water, agreed terms of reference,
May 21, 1975.
37.

There are approximately 2000 federal establishments in Ontario.

Many of them

utilize provincial and local sanitary landfill sites.
Approximately 30 to 40
landfill sites and lagoons are on 1% of federal lands, excluding those on Indian
reserve lands.
38.
In Ontario, this would apply to no more than two or three federal disposal
area facilities, aside from those operations that had reached their intended
capacity.

39.

For example, at Toronto International Airport an open dump

site operated by

the federal Ministry of Transport was found to be environmentally unsatisfactory
due to its potential for contamination of the air, and to surface and groundwater&

The site was found not to meet provincial guidelines for the proper operation of
a landfill site.
In addition sewage sludge applied to agricultural land on the
western side of the airport property was found to cause extensive pollution to the
runoff
from that area during the winter months.
See Environment Canada, A Study @
Environmental Problems at Toronto International Airport, July,l975.

MacLaren Ltd.)
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federal departments will, as a matter of standard operating procedure, consult
with it before making significant decisions with environmental implications.

EARP (Environmental Assessment/Review Process) also evolved from the Cabinet
directive, as the preventive mechanism for controlling future government
initiatives with potential environmental effects.

However,

unlike the cleanup

program, EARP has no controlled allotment funding available to it.
This,
coupled with the reluctance of other federal departments to submit their projects
to Environment's scrutiny, severely limits EARP'S usefulness.
Waste disposal provisions under the National Parks Act and the Indian Act
apply to specific types of lands under federal control.
The vast majority of waste storage and disposal facilities on Indian re

serves in Ontario are built by the Department itself.41

As a result, few

permits are issued under the regulations.
The permits that are issued
to the Department,
specifications
require the applicant to submit plans and
which may require the establishment of leachate monitoring wells and the filing

of periodic reports on water quality in and around the disposal site.

It is

,

understood that monitoring wells are also installed, and reports filed, on
Generally, before DIAND builds or authorizes
DIAND-built disposal facilities.
such a site, its policy is to conSult with EPS, and to follow EPS guidelines43
or Ontario Ministry of Environment regulations,44 whichever are more stringent
in the particular situation.
Radio

active
Wastes

The disposal of nuclear wastes presents special, and more complex problems,
It is the exclusive jurisdiction
including the problem of contaminated runoff.
of the Atomic Energy Control Board.
Because the Board is not satisfied with any cggrently proposed disposal

method, it only licences waste storage facilities.

Types of storage facil

Such studies are in progress at Department of National Defence disposal
40.
area facilities at CFB Borden.
Approximately three-quarters
41.
There are 105 Indian reserves in Ontario.
of them have DIAND built facilities.

Since January l, 1975, approximately 10 permits have been issued by the
42.
Inter
Department for disposal facilities not built by the Department itself.

view with K.C. Chan, pollution control engineer, DIAND, Ontario Region, Toronto,

July 29, 1976.
EPS Guidelines for Effluent Quality and Wastewater Treatment at Federal
43.

Establishments, June 1974; previously discussed.
Regulation 824 (Waste Management) of R.R.O. 1970 as amended, pursuant to
44.
the Environmental Protection Act, 8.0. 1971, c.86 as amended, Part V.

For example Eldorado Nuclear Limited's Port Granby site is licensed as an
45.
intermediate term storage facility. The Board recently ordered Eldorado to stop

using the facility by January 31, 1977, (later extended to July 31, 1977) and to
studies of the impact on adjacent Lake Ontario of the leaching
carry out further

and runoff of toxic substances from Port Granby.

See "Eldorado Nuclear ordered

The
to end residue dumping at Port Granby. , The Globe and Mail, July 8, 1976.
included
site
Granby
Port
the
of
use
the
of
nce
discontinua
order
to
AECB decision

the site has a high water table; the site is located close to
such factors as:
public waters; there is evidence of recent and continuing erosion on the site; there
ity of
are indications of lack of stability of the lakefront slopes; and permeabil
release,
news
AECB
See
low.
is
capacity
the soil is high and the ion exchange
Earlier AECB investigations had noted that radium concentra
July 7, 1976, Ottawa.

tions to Lake Ontario from the site were high, though the total discharged to the
(i.e. an average of 15 Imperial gallons per minute).
lake was regarded as small.
See AECB Staff Memoranda of July 6, 1975 and July 16, I975.
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ities include:

facilities for collecting, processing, packaging and storing

storage
wastes for up to a few years; intermediate storage; and long term
facilities.

pres
It is understood that waste management sites in Ontario that are
d in
licence
being
ently being cleaned up, under licence, or in the process of
corpor
crown
a
clude four storage or residue areas owned by Eldorado Nuclear,
property
ation; two waste management sites on Atomic Energy Control Limited
at Ontario
at ChalkRiver Nuclear Laboratories; and two waste management sites

Hydro's Bruce Nuclear Power Development facilities in Bruce County.46

A federal-provincial working group has recently chosen the Chalk River
facilities as the site for the first stage of cleanup of radioactive contam
It is also understood that Eldorado Nuclear
ination in the Port Hope area.
,
is planning a new refinery complex, to include a wastemanagement facility
which would have to be approved by the AECB.
The AECB is in the process of drafting criteria and guidelines for radio
in the case,
active waste management facilities. Present criteria include
for example of an intermediate term storage facility - that the waste should

be stored in solid formin'nearsurface engineered structures;

the facilities

should be designed to prevent the escape of the materials; provision should
be made to detect any escapeofradioaetive materials into the immediate
of
surroundings, and to allow corrective action if unacceptably high levels
the
from
l
materia
the
of
al
retriev
radioactivity are detected, including the
facility in a form suitable for commercial transport to another location.
ge, and
Surface water runoff is to be monitored and controlled before dischar
of
escape
there should be at least two levels of containment, to prevent
radioactive material.

Groundwater conditions must prevent contact between

of
waste management facilities and groundwater, and groundwater movement out
the area must be minimized or controlled.

The Department of Fisheries and Environment (DFE) is represented on AECB
advisory committees, though of course it has no power to do anything more than
(Query, however, if radioactive run off or leaching from waste
give advice.
management facilities was adversely affecting fisheries whether DFE would have
jurisdiction pursuant to the Fisheries Act to require measures to control pol
lution from such activities to the extent necessary to protect fisheries?) Its

comments on guidelines for waste management include siting, land characteristics
and site management. Site boundaries should be at least 600 feet from any
Soil permeability should be high, to minimize surface runoff,
surface water.
and slopes in excess of 3% should be avoided. DFE recommends ground and surface

water monitoring at regular intervals, as well as special precautions to avoid

surface runoff and, in the event of such runoff, remedial action.
known whether these recommendations will be adopted by the AECB.

46.
47.

AECB Report, "Radioactive Waste Locations in Canada,"

It is not

February 19, 1976.

J.P. Didyk, AECB, a paper delivered to the International Plant Engineering

Conference on "Radioactive Waste Management in Canada", Montreal, 1976.

The Atomic Energy Control Act and regulations, do not require the AECB
to sit in public, hold a hearing, give notice of a licence application or
follow judicial procedures.
The AECB's decision on a matter is administrative
and not judicial in nature.48 The practice of the AECB is to require the ap

plicant to conduct a "public information programme", which is to take place
between conditional and final site approval.49 The applicant is supposed to
describe his plans, and explain what impact they would have on environmental
and other factors. No "public information programs" have yet been conducted
on waste management facility applications,

so it is impossible to ascertain

how adequate they are in addressing matters of interest to this study, or how

well they substitute for statutory hearing procedures in providing public
examination of relevant issues.

A recent study prepared for the Law Reform Commission of Canada recommended

that "AECB licensing procedures ensure that meaningful public consideration of
a planned nuclear facility occurs at an early stage in the approval process.
One method would be to include the requirement that applicant proponents of
nuclear facilities must satisfy the agency that adequate public scrutiny has
The study also recommended that where
occurred before any site is approved..."
a licensee is permitted to appeal a licence revocation or suspension, the

"AECB's consideration of such an appeal should be held in public."50

48.

S.E.A.P.

(Save the Environment from Atomic Pollution) v. Atomic Energy

(1977) 6 CELN 36 (Federal Court of
Control Board and Eldorado Nuclear Ltd.
Appeal).
Interview with R.W. Blackburn, Secretary, AECB, August 19, 1976.
49.
Law Reform Commission of Canada. The Atomic Energy Control Board: An
50.
Evaluation of Regulatory and Administrative Processes and Procedures. Pre

pared by G. Bruce Doern, (1976).
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OVERVIEW
Control of liquid, solid and deepwell disposal sites and systems is a
direct provincial responsibility. The legislative framework is, with some
exceptions, adequate to deal with water quality problems associated with
waste disposal activities.

However,

there are some problems with the ad

ministration of waste management, arising principally from the quantities
and toxicity of wastes involved, field resources and conflicting policies.
The provincial gOVernment is presently moving from merely approving
and upgrading waste disposal operations, to encouraging various reclamation
techniques which, if technically and economically viable, will reduce the
quantities of solid waste to be disposed. But until such time as reclama
tion can make a significant dent in the amount of waste, the province will
continue to be in the position of approving waste disposal operations which,
though better designed than they were in the past, still have the potential
for causing water quality problems. Approvals therefore sometimes appear to
authorize prima facie violations of water quality impairment prohibitions.
The province took over responsibility for control of waste disposal sites
in 1970.
Since then over 500 substandard sites have been closed. Some sites
with water quality problems continueto operate under Ministry of Environment
approval. The authorization for the continued operation of these sites, and
others with potential for developing water quality problems (e.g. leachate),
appears to be a function of the transitional nature of provincial reclamation techniques and the increasing wastes generated by the public and industry.

Under these circumstances, certain legislation and policies are found to
be working at cross purposes.
For example, toxic liquid industrial waste dis
posal regulation and policy maybe found to be internally inconsistent in certain instances. Provincial government policy calls for reducing disposal of
toxic liquid industrial wastes in deep wells, and also in surface landfill
sites.
However, in the face of currently insufficient industrial reclamation of
liquid wastes and annually increasing quantities of such wastes, the two policies
cannot be carried out simultaneously.
Control of the application of sewage sludge to agricultural land appears
to generally suffer from lack of adequate sites and insufficient field person
nel.

While sewage sludge transfer stations are subject to environmental
hearing board review before government approvals are given, the application
of sewage sludge to agricultural lands is not subject to environmental board
pre scrutiny. One result of this is that the board has never adequately evaluated the sufficiency of provincial sewage sludge spreading guidelines and
the soil conservation practices of farmers accepting sewage sludge. The
guidelines are regarded as being a principal tool in ensuring environmental
and water quality protection. However, the guidelines are silent about the
need for certain soil conservation measures, such as terracing and strip
cropping, by those farmers expected to accept sludge.
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GENERAL ENVIRONMENTAL CONTROLS
The Environmental Protection Act (EPA)51

The Environmental Approvals Branch of the Ministry of Environment

is responsible for reviewing applications for establishing new waste
management facilities. The regional offices of the Ministry are
responsible for control of exés ing waste disposal systems. The
conducts hearings and submits recommen
Environmental Assessment Boar
dations with respect to applications for waste management site approvals
when they are referred to it by the Director of Environmental Approvals
or when the application is for a site for disposal of wastes equivalent
The Environmental Appeal
to the domestic waste of at least 1500 people.
Board considers appealed decisions, including the issuance of control
orders, the withholding or renewal of certificates of approval, and the
imposition of conditions in issuing licences, permits and certificates
of approval.

(Ma/31:2 Managemcyut5 3
Waste disposal sites and systems54 may not be established,

operated, altered, or extended unless a certificate of approval or
provisional certificate of approval has been issued by the Director

conditions
of Environmental Approvals, and except in accordance with any

set out in the certificate.55 Municipalities are prohibited from
enacting money bylaws to finance such works unless a certificate or
provisional certificate of approval has been issued by the Ministry.56
ions
Where a site or system does not comply with Part V or the regulat

5 l. 5.0. 1971, c. 86 as amended. Part V, Waste Management, and Part VII,
52. Formerly the Environmental Hearing Board. See
Sewage Systems.
ntal Protection Amendment Act, 8.0. 1975, c. 70.
Environme
the
to
amendments

53. Part V of the Act.

54. s. 28 (e) and (f)

55. s. 31

Sites

EPA
and systems which were in use prior to the coming into force of the

in 1971 may also be approved (3.30). The language of section 30 would
appear to permit of an interpretation that such pre existing sites may
continue to operate where no certificate has been granted, so long as one
has not been refused, and where the site or system is not extended or
Such sites and systems might be subject to sections 40 and 41,
altered.
discussed below. The effect of section 30 would appear to be that an
operator of a waste disposal site and system existing prior to enactment
identify
of the EPA, who is not planning to change his operation, need not
for this
reason
The
y.
himself or the nature of his operation to the Ministr
provision may have

been the administrative difficulties inherent in review-

es and
ing numerous operations all across the province, with limited resourc
500
and
personnel. For example, in 1970 there were a reported 4,000 dumps

sanitary landfill sites in Ontario. (Figures from "Report by the Ontario

EnvironInterministerial Task Force on the Human Environment: Toward an
56. s. 32
mental Action Plan, June 1974).
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the Ministry may order compliance.57 Former disposal sites may not be
used for any purpose for 25 years after they cease to be used for the
disposal of waste, gnless the approval of the Minister for the proposed
use has been given.
Part V does not apply to the storage or disposal by any person
of his domestic wastes on his own property, unless the Director is of
the opinion that it is, or is likely to create, a nuisance.

The Part

also does not apply go any sewage or other works subject to the Ontario
also does not apply to
Water Resources Act. 9 Part V of the Act
hauled sewage, inert fill or rock fill or mine tailings from a mine. 61
Types of wastes to which the Part and regulation do apply include hauled
liquid industrial wagte, hazardous waste, processed organic waste,
2 as well as ashes, garbage, refuse, domestic,
incinerator wastes,

rn

agricultural wastes, condemned animals or parts thereof, dead animals

Waste
Disposal
Site
Standards

Standards for waste disposal sites cover location, maintenance,
and operation. They include: Drainage that may cause pollution must
not, without adequate treatment, be discharged into watercourses. Waste
must be placed far enough away from the water table that it does not
impair groundwater, or, if it does, leachate must be collected and
Where necessary, berms and dykes of low permeability must be
treated.
At landfill site operations where
constructed to prevent water pollution.
water pollution is a possibility, the owner of the site must take samples

57.
s. 43. Failure to comply with such order may result in the Ministry
having the work done and recovering the costs from the owner, or deducting
the costs from the deposit required of all certificate holders pursuant

to s. 34. (3.44).

58. s. 46.

59. s. 29. Further exemptions from

the provisions of Part V are found in Reg. 824, discussed below.

60. R.R.0. 1970, Reg. 824, with respect to Part V of the Act.
61.3.3 of
Reg. 824. "Agricultural waste" is defined to include waste, other than
sewage, resulting from farm operations, including

animal husbandry.

"Hauled sewage" means those wastes which are subject to Part VII of the Act,
including a cesspool, septic tank system, sewage holding tank, etc.
"Inert
fill" means earth or rock fill that contains no putrescible materials or
soluble or decomposable chemical substances.
62. Ss. 2 and 3 of the

regulation.

63. s. 4.

A "soil conditioning site" is defined as land

where processed organic waste is incorporated into the soil to improve its
characteristics for crop or ground cover growth (s.l.25a of the regulation)"Processed organic waste" is waste that is predominantly organic in comp-

osition and has been treated by aerobic or anaerobic digestion, or other

means of stabilization, and includes sewage residue from sewage works

(s.l.27a of the regulation).

discussed below.

64. s.8

Guidelines for Sewage
65. 3,9
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Sludge Use on Land are

_---A

Dumps, landfilling sites, organic 50%1 conditioning sites,
3 A certificate of approva
transfer stations, etc. must be certified.
is valid for one year.'
thereof,
renewal
a
or
site,
for a waste disposal
thereof expires on the
renewal
or
apggoval
of
A provisional certificate
date shown on the certificate.

AA

industrial and municipal waste.

and make tests to measure the extent of contaminant release and, if
necessary, take measures to collect and treat the contaminants to prevent

water pollution.

Wastes must be properly compacted and cover material applied, and
when a fill area has reached its capacity a final cover must be placed on
the area and be inspected at regular intervals over the next two years; and,
where necessary, action must be taken to maintain the integrity and con-

tinuity of the cover materials. There must be adequate ang6continuous
supervision of all waste disposal operations at the site.

Dump

Standards

Standards for the location, maintenance and operation of dumps

The fill area should not be subject to flooding, and should be
include:
located so that no direct drainage leads to a watercourse; the site must
be at least one hundred feet from any watercourse, lake or pond; the site
must not be on land covered by water.

Organic
Soil
Conditioning
Site
Standards

Standards for the location, maintenance and operation of organic
e
soil conditioning sites include: The site must be located at an adequat
prevent
to
slope,
land
the
by
ned
distance from any watercourse, as determi
The groundwater table at the
direct surface drainage to the watercourse.
site must be far enough below the surface to prevent the impairment of
site must
groundwater, as determined by the permeability of the soil. The
may
be at least 300 feet from any water wells. No processed organic waste
likely
be applied to the site during any period in which surface runoff is
climatic
the
and
lity
permeabi
soil
slope,
land
account
to occur, taking into
Berms and dykes of low permeability must be
conditions of the area.
ely
constructed on the site Where necessary to isolate the site and effectiv
prevent the release of contaminants. 68

Types of waste management systems that must be certified include

municipal, private, hauled liquid and hazardous waste collection and
organic waste management systems. 69 Expiry and renewal dates for
the
certificates and provisional certificates of approval are subject to
same conditions as those for sites.
Waste
Management
of

System

Standards

Standards for waste management systems include: Waste collection
carriers must be constructed so that waste can be
vehicles and waste

ners to vehicle.
transferred safely and without nuisance from storage contai

shall be so con
Bodies of waste collection vehicles and waste carriers

waste, and must be
structed as to withstand abrasion and corrosion from the
materials
waste
of
loss
prevent
leakproof and covered where necessary to
from the vehicles. 70

Dee,pr 01/530st
gical formations
Sites for the disposal of liquid wastes into geolo
A

66. 5.10.

Ontario
67. 5.12. Section 13 lists those municipalities in

where dumps may not be established or operated.

70. 5.14.
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68.

s.l3a

69.5.6.

by means of a well must be approved as a waste disposal site pursuant

to Part Vo/l An approval given or made under The Petroleum Resources
Act, 1971, or any predecessor thereof, or the regulations is deemed to be
a certificate of approval under Part V of the EPA, and is permitted to
The minister may amend or
continue in force according to its terms.
and its regulations.
EPA
the
with
accordance
in
approval
revoke the

The Act also authorizes the establishment of a Waste Well (Deepwell)
Disposal Security Fund, to compensate persons who are users of water that

is rendered unfit by contamination from a deepwell disposal site.

Brine generated in association with oil and gas drilling and production

operations which are controlled under the Ontario Petroleum Resources Act,
1971, is a waste exempted from regulation under the EPA.

Deepwell

Disposal
Site
Standards

Standards for the location, maintenance and operation of a deepwell
disposal site include: procedures for the prevention of spills; conformity
to the requirements of the Petroleum Resources Act, 1971 and regulations;
provision to contain spills resulting from the operations within the site
ng
and effectively prevent contaminants from leaving the site; a monitori

program for the protection of well water supplies; records for each month
ed
of operation showing the source, volume in barrels of wastes discharg

into the well, minimum and maximum injection pressures and the results of

monitoring programs, which information must be reported to the Ministry

periodically.75

No deepwell disposal site may be located so as to allow any liquid

industrial waste other than brine to be discharged into certain geological
formations.7

Hauling/3 and Codi cation
An applicant for a certificate of approval must submit to the
Ministry plans and specifications of the work, together with any other
information as may be reQUir9d~77 A public hearing is required on an
application for a certificate for a waste disposal site for hauled liquid
industrial waste or hazardous waste, or any other waste that the Ministry

8
ascertains is equivalent to the domestic waste of not less than 1500 persons.7

of a
A hearing may also be held on any other application for the certification
be
must
hearing
site or system under Part V.79 Fifteen days notice of the
given to the clerkof the municipality where the site is located and to
owners or occupants of the lands adjacent to the site or proposed site, and
to whomever else the Director requires.79a In the case of a mandatory hearing,
such notice must be published once a week for three consecutive weeks in

71. 5.31 and 0. Reg 152/73 and 231/74 of the EPA, and 0. Reg 45/72 of
73. S.46a Such water can
the Petroleum Resources Act. 72. S.48(7)
include any well, lake, river, pond, spring, stream or watercourse, S.46a(9)o
See also diseussion of the Petroleum
74. O. Reg 152/73 as amended, ss 1-3.
76. s. 7. The formations
76. s. 7.
5.
s.
75.
ns.
Resources Act regulatio
5.38.
78. s.33a
are collectively known as the Detroit River Group.
77.
79. s.33c. 79a. The Director means the Director of the Environmental
Approvals Branch.
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a newspaper having general circulation in the locality?0 Hearings take
place before the Environmental Assessment Board. 81 The member or members
conducting a hearing are required to prepare and submit a draft report to

the entire Board membership. This review may culminate in the executive
session of the Board adopting the draft report with changes the full

membership believes appropriate, or rejecting the draft report and taking

such other action as the Board considers appropriate, including holding
additional hearings. The report itself is in no way binding on the
Director in making a determination on the application; but he may ggt
iSSue or withhold a certificate until he has received the report.

The Director, after considering an application for a certificate,
including any hearing and report that may have been produced, may issue
a certificate or provisional certificate.
He may further withhold
or revoke its terms
alter
impose,
or
certificate,
a
revoke
or
suspend,
with the Act or
comply
not
does
system
or
site
the
and conditions, where
it may create
that
grounds,
regulations, or he considers, upon probable
a nuisance,

is not in the public interest, or may result in a hazard to

health or safety. 84
Contraventions of any provision of Part V or the regulations,
or of a Ministerial order or any term or condition of a certificate

of approval, is an offence punishable by a fine of not more than $2,000

for every day it occurs. 85

Savage Symon/s 86
Sewage systems as defined in Part VII of the Act are meant to

apply principally to systems designed for servicing rural and recrgational

parts of Ontario and not to those connected to municipal systems.

7

Unless a certificate of approval has been issued, it is illegal to
construct, install, establish, enlarge, extend or alter a sewage system,
or a building with which a sewage system will be used, if the use of

the building is likely to affect the operation or effectiveness of the
sewage system.
of such a system.

A permit is also necessary for the use or operation
89 The Ministry may not issue a permit where the work

does not comply with a certificate of approval, contravenes a provision
of the Act or regulations, or (where a certificate under s.57 has not been

80. ss.33a(2) and 33c(2).
as amended,

81. 3. 33d (1).

Pursuant to s. 33 (d) 3

the Board can determine its own practice and procedure, and

make appropriate rules thereto.
82. s. 33d(4)
83. s. 39(1)
who have
applicants
to
available
are
proceedings
84. s. 39(2). Appeal
to the
is
Appeal
Director.
the
by
conditioned
certificates refused or
Act.
the
of
X
Part
under
Environmental Appeal Board established
85. s. 47. In R.V. Transfer Stations Ltd. (1974) 3 CELN 56 (Ontario
Provincial Court), a company was fined $1500 for failure to comply with
a provisional certificate of approval, and $2000. for operating a waste

disposal site without a certificate of approval contrary to s. 31 of the Act.
87. The defintion of sewage systems ($.56)
86. Part VII of the Act.
includes, a septic tank system, certain types of holding tanks, etc. A

sewage system that is subject to the provisions of Part VII is not subject
89. S. 59a(1\
88' 3. 57~
to the Ontario Water Resources Act (s. 56a).

189

issued), the Ministry considers, upon probable grounds, that the use
or operation of the work may create a nuisance, is not in the public

interest, or may result in a hazard to health.
Under such circum
stances the Director may require inspection by a provincial officer

and the rectification of any such problems or potential problems.90

The Director may make any order he considers necessary to lessen

or prevent the contamination of the natural environment, where a
sewage system is built or operated without the necessary approvals,

or in contravention of their terms or of the regulations.9 Breach of
such an order can result in a maximum fine of $1,000 (no minimum.)92
Part VII provides for the licensing of those persons engaged in
the business of constructing, installing, repairing, servicing clean-

ing or emptying sewage systems, or storing, hauling or disposing of

sewage from a sewage system. Terms and conditions may be imposed
regarding restricted areas and control methods.93

Part VII also permits the Minister to enter into agreements
with municipalities.94 Under such agreements municipalities may
exercise all approval functions under the Part. They may also
undertake inspections as described above and as required pursuant
to s. 29 of the Planning Act with respect to consents or applications
for subdiviSion approval under s. 33 of the Planning Act.95
(1)

General Standards for all Sewage Systems

Standards for the operation and maintenance of sewage systems
are prescribed by the regulations. 7 They include: Sewage must not
be discharged onto the surface of the ground, or escape into a
piped water supply, well water supply, watercourse or ground or sur
face water.

The standards for the operation of hauled sewage systems include
a requirement that operators of sewage systems keep daily records of
how much sewage is collected and from where, and the amount of sewage
discharged or disposed of at each disposal site utilized. Reports must

90.
S.59a(3).
91.
5.60.
92. 8.62.
93.
3.61.
94. The definition of municipality includes not only the various
forms
of local governments, but also local boards of a health unit
and local
boards of health. S.6la(l).
95.
S.6la(2). There are currently 39 such agreements with Boards of Health in Ontario.
The effect
of the delegation is to leave approvals and other powers in
the hands
of officials that have traditionally undertaken those respon
sibilities,
though because the standards are those of the Ministry of Environ
ment,
local officials are in theory applying uniform standards
across the
province.
96.
Sewage systems to which the regulations apply include,
septic tanks, holding tanks and hauled sewage systems.
97. 0. Reg. 229/74
as amended.
98.
3.6.
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be submitted to the Ministry once a year, containing summaries of this

information, plus

such other information as the Ministry may require.

The Ontario Water Resources Act100

The OWRA is meant to apply to works for disposing of sewage by dis-

tributing it on the surface of the ground.101 This would appear to require the submission of plans to the Ministry prior to the construction,
extension or change of such works.102
The Environmental Assessment Act103

This Act has been discussed previously in some detail under Urban
Areas.
The requirement in the Act that environmental impact studies

and hearings be held, could by regulation be extended to include
studies of waste disposal sites, as well as land application of sewage sludge as a by product of new sewage treatment plant operations

proposals.
No such regulations have yet been promulgated.
It should
be noted that regulations under the Act could also restrict the appli
cation of the Act to narrow facets of waste management,or exempt waste
management facilities from environmental assessment requirements a1
together. However, D.P. Caplice of the Ministry of Environment notes
that the Ministry has become more insistent that comprehensive studies
and analyses be undertaken by applicants and that concern be shown for
impact upon land, communities, and other facets of the natural environ
ment. He added, "This is getting close to environmental assessment,
and while I do not wish to introduce the need for such assessments as
a requirement,

it must be pointed out that, with environmental

assess

ment legislation ready to be implemented on a gradual scale over the
next two years in Ontario, the proponents of major landfilling schemes
or other techniques for waste disposal are well to take note that these

programs will have to be defended from a variety of viewpoints."104
99.

8.26.

Pursuant to s.61(4) of the Act, the Ministry,

through the

Director of Environmental Approvals, may restrict the area in which a
licensee may operate, so as to control the method and or location of

his operation.
100. R.S.O. 1970, c.332 as amended.
101.
S.42(6)
102.
S.42(1) (5).
See Urban Areas for other provisions of the OWRA
which purport to deal with sewage works. These include section 46 and
the powers of the Ontario Municipal Board regarding inquiries into complaints that a municipality is improperly constructing or operating

works; and Section 69 regarding requirements which may be imposed by
the Ministry respecting industrial or commercial sewage disposal.
103.
8.0. 1975 c.79.
104.
D.P. Caplice, Director Environmentals Branch, Ministry of Envi
ronment; address to a one day seminar sponsored by the Municipality of
Metropolitan Toronto, on "Solid Waste Disposal: Investigation and Ap
provals Procedures," Toronto, October 24, 1975.

Non-Statutory Guidelines For Sewage Sludge Utilization on

Agricultural'Lands105

Because these guidelines are intended to be incorporated in whole
or in part in specific certificates of approval pursuant to Regulation
824 of the EPA, their contents will be discussed here rather than in
the non statutory section of this report. It should be noted that
these guidelines do not have legal effect in and of themselves, but
only when their provisions are made part ofacertificate.
The guidelines provide for the controlled application of sewage
sludges onto agricultural land, including site location, management
and land characteristics,

in order to maximize the nutrient value of

the sludges for crops and to minimize the adverse effects of excess
nutrients and heavy metals from sludges on crops, soil and water.
The guidelines are developed and reviewed at least once a year
by the Joint Ministerial Committee of the Ministries of Agriculture
and Food, Environment,

and Health.

To the extent that they are in

corporated as specific requirements in certificates of approval pur
suant to regulations under the EPA, their enforcement becomes the
responsibility of the Ministry of Environment.
Site
Location

Key provisions are as follows: sewage sludgeshould be applied
to unplowed soil, with the residues of the previous crop present to
control runoff, and should be spread uniformly on the land.
Sludge should not be spread on frozen or ice covered ground.
Minimum distances from watercourses are given, based on slope of
the land, soil permeability, geographic location, and time of year.

Land Characteristics

No more than 11,000 gallons of sludge per acre should be ap
plied at any one time, except where specific site investigations

indicate that adverse conditions will not develop if more is used.
I

Site

§

Management

Sludge
Application
Rates

Passage of sewage sludge spreading vehicles over the land should
be minimized, to reduce soil compaction which leads to accelerated
sewage sludge application rates; special precautions may be required
where the possibility of localized surface water run off problems
exists, or contamination from heavy metals. Where winter spreading
of sewage sludge takes place, the sludge should be applied to un
plowed soil with the residues of the previous crop present to control runoff.

The sludge hauler should adhere to the application rate specified in the certificate of approval issued by the Ministry of En
vironment.
Suitability of sludge application rates may be monitored
if necessary. The water pollution control plant operating agency must
keep records of where its sewage sludgegoes, and the quantitites
disposed of at each site. The operating agency should ensure that
sufficient samples of the sewage sludge are submitted for appropriate
analysis.105a
105. Provisional, June 1976.
105a. The purpose of the submission
of sludge for analysis is that the quality of the sludge is used to
determine application rate.
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OTHER STATUTORY MECHANISMS

Planning Statutes and Disposal Areas

There are a number of planning statutes, discussed
in previous
chapters,that apply to disposal areas.
Some of these Acts have
provisions which woplg appear to be in conflict with
the EPA as well
as with each other. 0
For example:
The Municipal Act says:

The Planning Act says:

A municipality may enact by
laws to acquire land in another
municipality for establishment of
a waste disposal site if it has

Where a public work (which
would include a waste disposal
facility) is planned for an
area subject to an official
plan, unless the official plan
allows for the work it cannot
be undertaken.1 9 Hearings
before the Ontario Municipal
Board are normally required
before changes to offiéial
plans are permitted.

the permission of Bye OMB after

a public hearing.1

The EPA says:

The Planning Act says:

The Minister of Environment
has the power, following a public
hearing by the Environmental
Hearing Board, to make inapplicable a municipal by-law which

Where a public work (which
would include a waste disposal

ation18§ a prOposed waste disposal
site.

facility) is planned for an
area subject to an official
plan, unless the official plan
allows for the work it cannot
be undertaken.10
Hearings
before the Ontario Municipal
Board are normally required
before changes to offf ial
plans are permitted.

Where there is a conflict
between the EPA and anylither Act,
the EPA shall prevail.

In the event of a con
flict between this Act and

affects the location or oper-

any other general or special
Act, the Plannipszct prov

1

isions prevail.

106. See David Estrin, "Environmental Law," Volume 10, Canadian
Encyclopedic Digest (C.E.D.)
discussion of these areas.

(3rd)

from Mr. Estrin's discussion.

108

8.35

112. 8.46.

109.

8.19

(Ontario) October 1975 for more

Comments here are drawn in large measure

110.

107. Ss. 354 (1) 76, and 77.

85.14, 15,

17 and 44.

111.

8.96

1

l

The conflict between the Municipal Act provisions and those of
the Planning Act was raised in Re Town of Orangeville and Township

0f EaSt Garafraxa» 113

The Town of Orangeville applied to the OMB

for permission to purchase lands in the Township of East Garafraxa,
without that Townshipis approval, for use as a waste disposal site.
Because of the conflict between the two statutes, the OMB stated a
case to the Supreme Court of Ontario, Divisional Court, soliciting its
opinion as to whether the OMB had the power to grant such approval even

where a by-law contravened an official plan.
plan designated the subject lands as rural.

(The Township's official
No zoning by law had been

enacted to cover any of these lands),

The Court did not say whether section 354 of the Municipal Act
overrules section 19 of the Planning Act, because it found that there was
no conflict in this particular case.
It held that section 19 relates only

to actions by a municipality within its own boundaries.
Therefore, the
Town of Orangeville by law to acquire property in the Township for waste
disposal purposes was valid.

The lack of a decision on that question was felt to leave open the
possibility of larger municipalities exporting their garbage problems to

smaller ones.113a

In this, the OMB still rejected the application, on the

basis that it was not desirable that a municipality be so imposed upon

by another municipality, at least where the subject lands did not have a

suitable land designation

No clear line of OMB policy may be deduced from

this one decision, however.
The conflict between the EPA and the Planning Act also arose in this

case. Section 35 of the EPA provides for a public hearing before the
Environmental Hearing Board to permit the Board to consider whether or
not a by law should apply to a proposed waste disposal site.114
In the
Orangeville case there was no by-law, hence there was no hearing.
As a

result, by the time the hearing before the OMB had begun, Environment had
issued a provisional certificate of approval to the Town. The 0MB accepted
the argument of the Town that since it had received approval from Environment,
it should not be required to adduce detailed evidence as to the actual
operation of the site, this being a matter for decision by the Minister of

Environment and not the OMB. The Township had argued that the details of
the operation of the waste disposal site were legitimate matters to be

addressed at a public hearing, and that if a public hearing was foreclosed
by the EPA, the only other available forum was the OMB.

113.

2 CELN 86(1973).

113a.

This charge was levelled at Metropolitan

Toronto during the York Sanitation hearing;

see discussion in Comment,below.

114.
The EPA does not make a distinction between a zoning by-law and a
by-law implementing an official plan.
The court in the Orangeville case
ruled, however, that "by law" in section 35 of the EPA means only a
zoning by-law, not a by law implementing an official plan.
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Despite its ruling that it could not enquire
into the details
of the site operation, the OMB held that it
could enquire into the

planning aspects of the operation in regar
d to the surrounding area.
Indeed, it was on this basis that the OMB
rejected the application.

It held that while the controls to be exercised
under the EPA on the
site's operation might result in operation of
the site in a "proper

manner , the use was "not compatible with surroundin
g existing uses."

Water contamination by leachate were among
the issues heard by the

OMB and which it mentioned in its reasons for
judgement.

Despite the OMB's stated preference for separ
ating environ

mental evidence from planning evidence
and only wishing to hear
the latter on the assumption that the former will
be dealt with
by Environment ~ the Divisional Court has held that
rejection of

environmental evidence by the OMB might deny
the parties their right

to a full hearing.115 Thus, the OMB would appea
r to have a duty to

hear environmental evidence in a case such
as the above, or even

where hearings had been held by the Environmen
tal Hearing Board.
The Petroleum Resources Act116

The purpose of the Act is to regulate the exploratio
n and drilling

for, and the production and storage of, oil
and gas.

Administrative

responsibility resides with the Petroleum Resources
Section, Ministry
of Natural Resources.

No person is permitted to explore, lease or produ
ce oil or gas
without a licence, 17 or bore, drill or deepen a well
without a permit.1
Ministerial inspectors may be appointed to enter and
inspect
premises, and review and copy records, plans, specif
ications, permits,
licences etc.

in connection with such operations. 1

Where inspectors

find violations of the Act or regulations, they may
give written orders
directing compliance, or affix tags to the works and
such works may not
be used until the orders are complied with.120 Inspectors'
orders may
be appealed to the chief inspector.121
The Cabinet may make regulations respecting the use of
wells and

the use of the subsurface for the disposal of brine

with oil and gas drilling and production operat
ions.

roduced in aSSOCiatiOH
22 To waste or per-

mit loss or dispose of any oil or gas in any manner
which results in a
hazard to public health or safety, or results in air,
land or water pollution, or to contravene any provision of the Act or
regulations, is an
offence punishable by a fine of not more than $10,000 or
one year's im-

prisonment or both.

115. Re Township of Westminster and City of London
(1975) 5 0.R. (2d)
401 (Supreme Court of Ontario (Divisional Court).

116.

8.0. 1971,c.94 as amended.

117.

5.8.

118

5.10_

119.
Ss. 2 and 3.
120. 8.7.
121. 8.7 (7) (8)112.
8.17 (l) (j). Brine generated by oil field
s is exempted from the
waste management provisions of the EPA.
123.
5.19.
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Under the regulations,124 where a well is not classified as an

exploratory well or a development well and is drilled for the pro

duction of brine, or for the disposal of mineral waters,125 the lo

cation of the well is subject to approval by the Minister of Natural
Resources.
The operator of a well must ensure that salt water and
other wastes from a well, tank or other production installation do
not run into or contaminate any fresh water horizon or body of

water.126

Disposal of mineral water in an under round formation without
the approval of the Minister is forbidden. 27 Wells for the dis
posal of mineral water must be cased and cemented in such a manner

as to prevent the mineral water from entering any formation not
approved for such purpose by the Minister.128 Operators of wells
for the disposal of mineral water must keep a record showing the
total volume of fluid injected into the well, the source from which
the fluid was obtained, the average daily injection rate, and the
average injection pressure, to the satisfaction of the Minister.
An annual summary of such information must be submitted to the

Minister.129

NON STATUTORY PROGRAMS
Waste Management Advisory Board
The Board is a permanent body, established to investigate and
advise the Ontario Minister of Environment on all aspects of waste

124.

Exploration, Drilling and Production Regulation, 0. Reg. 45/72

as amended.

125.
3.15 (c) and (f).
126.
S.32(2) (h).
127.
8.37 (l).
128.
S. 37 (2).
129.
S. 57 (l) and (2). Mineral waste water disposal data cannot
be held confidential; 5.59 (6) 3.
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management,

including the means of reducing
the quan

tity of waste
produced in Ontario and on the deve
lopment of resource recovery

throughout the province.
The Board is composed of eleven memb
ers,
all from outside of the Ontario
Civil Service, who possess expertis
e
in waste management, but who have no
direct pecuniary involvement

in areas likely to come under the scrutiny
of the Board.

Objectives of the Board include: reportin
g the effects of gov
ernment directives and regulations impo
sed to reduce the quantity
of waste generated; examining trends
in packaging, merchandising

and consumer habits which may reSu
lt in unnecessary waste producti
on,
increased waste management costs
or problems in resource recovery;
examining ways to change packagin
g, merchandising and consumer
habits to combat these problems; impr
oving communication and cooperation on waste matters among gove
rnment, the public and the
industry; recommending prioriti
es in waste reduction and resource
reco

very research; reporting on the secondar
y materials industries,
their capacity to deal with increased flows
of reclaimed material
and ways to expand this capacity; exam
ining the ability of users
of
raw materials to use reclaimed mater
ial, and developing

altern
ative strategies to overcome any social,
legal, economic or tech
nological restraints.

The Board evolved out of recommendations
made by the Solid
Waste Task Force in 1974 for a permanent
advisory body to inves
tigate all aspects of waste management in
the province. Previously,
the usual approach had

been to create short term groups (such
as the
Solid Waste Task Force itself) to deal with
specific problems.

The Board has issued at least one report since
its creation4

in 1975,

but

not on the issue of the landfill recyc
ling inter

face.
That task was met, in part, by the Solid
Waste Task Force itself.
The Task Force's discussion of resource recov
ery included consideration of the possiblity that municipalities
might become so committed to long term sanitary landfill proje
cts that they would be

unable to participate in future recycling
developments.

this possibility the Task Force recommende
d:

To deflect

In order that future recycling proposals recei
ve as much
encouragement as possible, the Ministry of the
Environment
should urge all municipalities to keep longterm committments
to landfill negotiable, recognizing that provi
ncially reg
ulated landfill sites may be necessary for the
foreseeable

future.

130

13O-General Report of the Solid Waste Task Force
to the Ontario

Ministry of the Environment (1974) Volume 1, at
page 33.
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am
Waste Management Area Planning Studies Grant Progr
ment
Initiated in 1972, this program encourages waste manage
grant.
ncial
provi
50%
a
area planning studies by the provision of
May 1976, generally
Sixteen studies are completed or in progress as of
The provincial
nce.
provi
covering entire counties or regions of the
will
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the
government's intention is that9 when implemented,
disposal
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large
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In
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stage
in
rted
conve
be
to
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be
will
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sites, as
to resource recovery rather than merely disposal
The find
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ent
reclamation processes and equipm
below.
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commen
be
ings of some of these studies will
Resource Recovery Program

ry
Administered by the Resource Recovery Branch, of the Minist
goals
ing
of Environment, the Branch and the Program have the follow
m recovery
in coordination with the above noted programs: (1) maximu
(2) the dev
of energy and material resources from solid waste;
the economic
g
guidin
(3)
ces;
resour
elopment of markets for these
reducing
(4)
s;
system
ment
manage
development of integrated waste
use of
ent
effici
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aging
landfill to a minimum; and (5) encour
13
material resources to minimize waste.
n
The Branch co ordinates the Ministry's 15 year $500 millio

pment of a new
program, which includes the construction and develo

reclam
experimental plant for resource recovery and a system of
ation plants across the province.

The 15 year program is divided into three stages. First,
during the period l975~l980, waste management systems are to be
further upgraded, which means principally the consolidation of
disposal operations in a particular area into large centralized
ip
facilities, with front end processing plants installed. Partic
mun
of
tion
discre
the
ation in the program remains entirely in
The
icipalities; it is not a provincially legislated requirement.
provincial government's policy, though, is to provide the entire

capital funding for the construction of such transfer stations and
front end resource recovery plants, excluding the cost of land,
although 50% of this cost will be recovered as an annual charge

spread out over forty yearS.

COmmitmentS have been made by the

sh
Province to six regional municipalities or cities for the establi

ment of front end plants and Centralized facilities at this time,
in addition to the experimental plant and the "Watts from Waste"
project.

7

r

~

suir

ms vrm,

ii.

During the second and third five-year stages of the pro
gram, completion of transportation and transfer station facilities
l3l.Statement of Ontario Environment Minister, W.G. Newman, April 3,
1975.
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management,

including the means of reducing the quantity of waste

produced in Ontario and on the development of resource recovery
throughout the province. The Board is composed of eleven members,
all from outside of the Ontario Civil Service, who possess expertise
in waste management, but who have no direct pecuniary involvement

in areas likely to come under the scrutiny of the Board.

Objectives of the Board include: reporting the effects of gov
ernment directives and regulations imposed to reduce the quantity
of waste generated; examining trends in packaging, merchandising
and consumer habits which may result in unnecessary waste production,
increased waste management costs or problems in resource recovery;
examining ways to change packaging, merchandising and consumer
habits to combat these problems; improving communication and co-

operation on waste matters among government, the public and the
industry;

recommending priorities in waste reduction and resource

recovery research; reporting on the secondary materials industries,
their capacity to deal with increased flows of reclaimed material
and ways to expand this capacity; examining the ability of users
of raw materials to use reclaimed material, and developing altern
ative strategies to overcome any social,

legal,

economic or tech-

nological restraints.

The Board evolved out of recommendations made by the Solid
Waste Task Force in 1974 for a permanent advisory body to inves
tigate all aspects of waste management in the province. Previously,
the usual approach had been to create short term groups (such as the
Solid Waste Task Force itself)

to deal with specific problems.

The Board has issued at least one report since its creation

in 1975, but not on the issue of the landfill-recycling interface.
That task was met, in part, by the Solid Waste Task Force itself.
The Task Force's discussion of resource recovery included consid
eration of the possiblity that municipalities might become so comm
itted to long term sanitary landfill projects that they would be
To deflect
unable to participate in future recycling developments.
this possibility the Task Force recommended:
In order that future recycling proposals receive as much
encouragement as possible, the Ministry of the Environment
should urge all municipalities to keep long term committments
to landfill negotiable, recognizing that provincially reg
ulated landfill sites may be necessary for the foreseeable

future.

130

l3O-General Report of the Solid Waste Task Force to the Ontario
Ministry of the Environment (1974) Volume 1, at page 33.
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Waste Management Area Planning Studies Grant Program
Initiated in 1972, this program encourages waste management
area planning studies by the provision of a 50% provincial grant.
Sixteen studies are completed or in progress as of May 1976, generally
covering entire counties or regions of the province. The provincial

government's intention is that9 when implemented,

the plans will

result in a marked reduction in the total number of landfill disposal
sites. This will be due principally to the consolidation of a large
number of small sites into a few central treatment facilities.
In
turn, these facilities will be designed to be converted in stages
to resource recoveryrather than merely disposal sites, as
reclamation processes and equipment become practicable. The find
ings of some of these studies will be commented on below.
Resource

Recovery Program

Administered by the Resource Recovery Branch, of the Ministry
of Environment, the Branch and the Program have the following goals
in coordination with the above noted programs: (1) maximum recovery
of energy and material resources from solid waste; (2) the dev

elopment of markets for these resources; (3) guiding the economic

development of integrated waste management systems; (4) reducing
landfill to a minimum; and (5) encouraging more efficient use of
material resources to minimize waste.
13

The Branch co ordinates the Ministry's 15 year $500 million
program, which includes the construction and development of a new
experimental plant for resource recovery and a system of reclam
ation plants across the province.
The 15-year program is divided into three stages.
First,
during the period 1975 1980, waste management systems are to be
further upgraded, which means principally the consolidation of
disposal operations in a particular area into large centralized
facilities, with front end processing plants installed. Participation in the program remains entirely in the discretion of municipalities; it is not a provincially legislated requirement.
The
provincial government's policy, though, is to provide the entire

capital funding for the construction of such transfer stations and
front end resource recovery plants, excluding the cost of land,
although 50% of this cost will berecovered as an annual charge
spread out over forty years. Commitments have been made by the
Province to six regional municipalities or cities for the establish-

ment of front end plants and centralized facilities at this time,
in addition to the experimental plant and the "Watts from Waste"
project.
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During the second and third five year stages of the pro
gram, completion of transportation and transfer station facilities
l3l.Statement of Ontario Environment Minister, W.G. Newman, April 3,
1975.
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are to be completed, and markets opene
d up.
In addition, it is expec~
ted that proven back end recovery proce
sses will be developed to serve

much of the province's population (estimates range
from 80 90%). A
projected concomitant development of this progr
am is the anticipated
substantial reduction in the need for sanitary
landfill sites.
It is understood that the experimental plant
will work on a
number of solid waste processes, including
accelerated composting

of organic matter.
Certain accelerated composting techniques, such
as bricketing, could include a percentage of agric
ultural wastes.132
It is also understood that some sewage sludge
will be added to such
composting materials as well, both as a means of
enriching the compost

and to "explore a possible means for safe sludge dispo
sal. "1

A complete resource recovery program is under
stood to requi

re
what are generally described as both front end
and back end processes.
Front-end technology is apparently relatively
well developed. It
includes the shredding, separation, and classifica
tion of wastes.
Back end technology is regarded as both undevelope
d and unproven.
It includes: pyrolysis, hydrolysis,

and wet oxidation.

Most Min

istry publications and reports stress that none of the
back~end
processes "are at the stage where they can seriously
be considered
as an alternative to presently available metho
ds of treatment and
disposal of municipal wastes. " 4 Thus, it is
questionable how

much,

and how soon, resource recovery will cut down
on the amount

of landfill needed for waste disposal.
AGREEMENTS

Canada - Ontario Agreement on Great Lakes Water Qualit
y (1971)
Discussed above.

Canada - U.S. Agreement on Great Lakes Water Quality (1972)

Discussed above.
COMMENT

Waste Disposal Sites
Ontario control programs for waste disposal sites are author
ized
to require careful site selection and sanitary landfill
operations.

The provincial government recognizes, howeve
r,

that since disposal

sites have frequently been located in the past withou
t consideration

of potential pollution problems,

they are very often found adjacent

132'Interview with W. Williams
on,

director, Resource Recovery Bran
ch,
Ministry of Environment, June 15,
1976, Downsview, Ontario.
133.0ntario Ministry of Environment.

Recovery," May 1976.

"Experimental Plant for Resource

134. Ontario Ministry of Environm
ent.

Waste Disposal By Landfilling," 1975
.
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to bodies of water which may be seriously contaminated as a result.
Existing
sites

135

For example, in a recent Ministry inventory of landfill operations

in the Pembroke area, nine of the ten sites

Ministry approval

all of which had

were found to be "substandard".

Conditions

which caused them to be thus designated included dumping areas sit-

uated in swamps flowing into lakes or watercourses; groundwater
contamination; insufficient cover material;

sites which were sub

ject to spring flooding; open face of garbage at steep slopes; and
open burning. While many of these sites are probably transitional,
some approvals did not expire before November 1976, and in somf36
cases could remain in operation for another five to ten years.
Approvals
for
new
sites

Recent Environmental Assessment Board proceedings for applications for new or expanded waste disposal sites, also suggest that
new sites may be approved even where there is potential for contam
ination of surface and groundwater.
For example, a recent application involved a tenfold expansion

of a sanitary landfill operation over an Sleven year period, prin~
cipally serving Metro Toronto's garbage.1
The local Conservation
Authority submitted evidence indicating that leakage and runoff
of liquid industrial wastes from the site had occurred over the
years.

Reports by the Authority also indicated recent (1974)

waste runoff from the site.

Conflicting evidence was also prod

uced as to whether the applicant had previously breached a control
order for removal of leachate and construction of berms to prevent

future runoff.

The application was recommended for approval by the Board
subject to certain terms and conditions, including surface and
groundwater monitoring, recycling of leachate back to the site,

minimum removal of trees so as to reduce erosion, and the estab
lishment of a bond for compensating persons whose water supplies might
be affected by the operation.
Except for the bond, Such conditions
are regarded as representative of all approvals. _It has been argued

135. Ontario Task Force Report at page 51 (note 5, above).
136, See "Report on Status and Particulars of Existing Waste Dis

posal Sites in the County of Renfrew," prepared by the Ontario Min
istry of Environment.

The report is attached as an appendix to

a Gore and Storrie Ltd. Solid Waste Disposal Study on the CFB
Petawawa-Pembroke Areas, prepared for Environment Canada, June 1976.

137,Environmental Hearing Board Report on the Public Hearing on
the Application from York Sanitation Ltd. to the Ministry of the En
vironment for a certificate of approval for a Waste Disposal Site

for Sanitary Land Filling in the Town of Whitchurch Stouffville,
October 8, 1975.
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that there should be both a fund and a bond required of every landfill appli

cant.

The fund would have to be sufficient both to rehabilitate the site, and

to rectify minor pollution problems.

The bond would then cover major pollution

problems and threats to community water supplies.138
Environ
mental
funds and
bonds

Environment Ministry officials would like to see a fund required of com-

mercial applicants, as they are concerned that a bond might not automatically

provide benefits to individuals whose water supplies had been affected by con-

tamination from the site. They fear that bonding companies might try to avoid
paying benefits in specific cases, thereby necessitating protracted litigation.
A fund could cover general problems of water pollution as well.
There are further problems as to the Director's authority to require bonds.
Bonds are required for certificates of approval, but not for provisional certi-

ficates,l40 and the Ministry frequently issues only provisional certificates,141

because these can be withdrawn at any time if problems should develop.
Butwithdrawing a certificate does not provide the money necessary to rectify the prob
lem.
For that, a bond is needed, and so the Ministry has begun to require bonds
under provisional certificates as well, although the legislation does not require them.

Moreover, the Act says that amounts and conditions of bonds should be those
set down in the regulations; and the regulations do not set down any conditions.
Thus, the authority of the Director to require bonds even for ordinary certi
ficates of approval may be open to question.
Environmental groups have suggested that, as an alternative,

the public

should be assured that, if a proposed landfill site presents water pollution
problems which a substantial

and perhaps difficult to obtain - performance

bond would be needed to cover, the site will not be approved
or the Board.

by the Ministry

They have expressed disapproval of what they perceive to be the

Ministry's policy for dealing with the possibility that pollution problems
from leachate contamination may develop at an existing site in the future

namely, to approve the operator's application for expansion. The Ministry argues
however, that with such an approach, when the problem develops in five or ten
years, the operator will still be responsible for the site, and he, not the
public, will have take steps to correct the situation.139:142

138. Interview with J. Swaigen, Counsel, Canadian Environmental Law Associ
ation, September 3, 1976, Toronto. 139.
Interview with G. Trewin, assistant
regional director, Ontario Ministry of Environment (Central Region ), August 16,
1976, Don Mills, Ontario. Mr. Trewin also noted that the majority of landfill
operations are municipal not private. Because of this the MOE is not concerned
with a bonding requirement where a municipality is involved, as municipal
continuity is assumed.
140.
3.34.
141.
Interview with I. Kulnieks, Head, Waste Management
Approvals Unit, Ministry of Environment, Toronto, July 30, 1976.

142. Dennis Caplice, has stated in the speech quoted earlier that leachate
production within landfill sites can continue for decades under the right
circumstances, with the very real possibility of whole aquifers becoming
contaminated.

At present, the Board rarely recommends rejecting an application

for a waste disposal site.143 Sites where problems are anticipated are
generally approved with terms and conditions, on the assumption that
the site can be "engineered" to meet environmental standards. Envir
onmental groups believe that this results in the easing of pressure
to develop recycling, reclamation and resource recovery as serious

alternatives to landfill.

The Ministry maintains , on the other hand, that its current

standards are so stringent that only the most competent applicants

remain in the landfill business; while the private sector argues
that landfill dumping is still unrivalled for simplicity and cost,
and that no other current alternative "Comes within three times
the cost of a landfill operation."

The province currently has approximately 1600 certified waste
disposal sites and 1000 certified waste management systems, as out
lined in Table 3.
Table 3

CERTIFICATES OF APPROVAL* FOR WASTE DISPOSAL SITES AND SYSTEMS IN
ONTARIO

(J U'I-DLONH

Region**

.

Number of Sites

South Western
West Central
Central
South Eastern
North Eastern
North Western

Total
Source:

Ontario

Number of Systems

199
124
223
326
507
225

327
144
265
134
80
79

1604

1029

Ontario Ministry of Environment, Waste Approvals Branch,
Toronto.

* Figures are for active and new sites and systems certified as of
March 31, 1976.
** Region refers to Ontario Ministry of Environment regional offices.
(See Figure 1 for geographic area covered by region).

143, In 1974, for example,

the Board recommended approval in all but

one waste dispOsal site applications heard.

Annual Report (1974).

144.

Environmental Hearing Board

See* Commercial Firms Finding Money

in Waste", The Globe and Mail, October 2, 1976.
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Section30
of the EPA

It is arguable whether there are a significant number of
Section 30 of
uncertified waste disposal sites in the province.
of an interppermit
to
appear
would
Act
n
Protectio
the Environmental
before the
existence
in
were
that
sites
of
retation that operators
the Ministry.
to
s
themselve
identify
to
have
not
do
force
Act came into
ed in the
unidentifi
remained
have
scarcely
would
However, such sites
Ontario,
southern
in
principally
province,
the
more populous areas of

where municipal government is long established or where regional

government is now in place.

In the municipally unorganized parts

of the province, principally in Northern Ontario, matters may be

different.

Undoubtedly, many of these sites have been subsequently identified by the Ministry and required either to improve operations or
One Ministry publication indicates that 500 sites or
to close down.
dumps were closed by the Ministry or its predecessors since 1970.

Moreover, with the general tendency to centralized waste disposal
sites, it is possible that every four or five sites closed would

be replaced by only one large site.

Ministry officials believe that almost all landfill sites in
But a discrepancy in Ministry
the province are currently certified.

figures makes it difficult to ascertain whether uncertified sites
are indeed a problem. One Ministry publication 145indicates that
there were 2,100 sites and dumps in 1970. This figure would tally
with existing certified sites if one were to add to it the figure
of 500 sites reported closed. Another Ministry publication , how
ever, states that in l970 there were 500 landfill sites and 4,000

dumps respectively.

If the latter figure of 4,500 dumps and

landfills is correct, all the factors enumerated above do not

account for the loss of 2,900 dumps and landfills from 1970 to
1976. It is submitted that the discrepancy in the figures should

be accounted for, and/or the difficulty raised by Section 30 of the EPA

be further investigated and appropriate actidn taken.
Enforcement

Enforcement mechanisms available to the Ministry under the
EPA include program approvals, control and stop orders, and pros
ecutions. The latter three are regarded by the Ministry as measures
of last resort. Ministry testimony during the York Sanitation waste
disposal site hearings outlines the general Ministry philosophy in

145-Ontario Ministry of Environment, "Protecting Our Environment,"
undated, and J. Auld, Minister of Environment, "Statement on Waste
l4& Ontario Task Force Report,
January 1974.
Disposal Policies
page 51 (note 55 supraJ
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dealing with violations:

Mr. Black
(counsel to
the town opposing the

application)

: So then what is the procedure that you follow

when you see a violation on a landfill site,
do you then take steps to institute a prosecution
or to institute a control or stop order?

Mr. Isles
: It is just not that cut and dried.
The policy
(Ministry of
of the Ministry has been to work with the operator

Environment)

to upgrade the site and that is particularly true
for operations fhat have been in existence prior
to the Act ...

This argument was picked up further on in the testimony:
Mr.

Isles:

We are saying that the Ministry is taking the
position that landfills at this point in time are
necessary.
We realize that they do emit a con
taminant but we have to engineer them and monitor
them and make sure that they are not impairing the

resources for use by man in other forms and that
means ground water and that is what we are trying
to ensure.
The aquifer beneath the landfill site
is not used and it will cover with time but we are

saying the use as a waste disposal site is necessary.
This will happen at any waste
dispoSal site not

just

Mr. Black:

this one.

But that is not how the Act and Regulations are

drafted.l

The Ministry is aware of the situation of the operator who
cannot meet the appropriate criteria immediately, because of fin
ancial constraints. A control order will not provide the necessary
funds, and there are no general provinCial funding mechanisms for
landfill site improvement.
The Ministry prefers, in such cases. to
negotiate a program approval, with a timetable for compliance.
147,In the matter of an application by York Sanitation Co. Ltd. for

a Certificate of Approval for a waste disposal site in the Town of
Whitchurch Stouffville.
(Environmental Hearing Board) Volume X of the
transcript of proceedings, December 6, 1974 at page 1956.
148,Ibid, pages 1979 1980.
149. Interview with I. Kulnieks, note 91,
above,
A telephone survey of Ministry regional offices, revealed that
prosecutions, control or stop orders were rare respecting water pollut
ion from waste disposal sites or systems under Part V of the Act.

Some Section 43 clean up orders have been issued in some regions.
Sur
vey accurate as of August 1, 1976.
Respondents were Ministry assistant
regional directors or municipal and private abatement managers.
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150
tions;
The Ministry and the operator are the only parties to the negotia
of the
there is no role defined in the Act for interested or affected members
public
the
much
not
is
there
,
In the absence of action by the Ministry
public.
a
met.150
being
not
can do, even when the terms of the program approval are
to the
Public reaction to this situation can be seen in an open letter
tion.
associa
ers'
then Minister of the Environment, James Auld, from a ratepay

town council,
They itemized their "thwarted efforts", and those of the local
Ontario area:
to bring a stop to unauthorized garbage dumping in the Maple,

Item 1

The Minister extended dumping rights to Disposal Services from the
closure date determined by the Town Council, June 30th, 1973, to
August 3lst, 1973 without consulting with the Town.

A 9 week extension of Dumping
Item 2

er failed to
Even though the operator appealed immediately, the Minist

convene an Appeal Board Hearing until November 5th, 1973.
An additional 10 weeks of Dumping
09 more weeks than determined by the Town)

Item 3

the operator's
The Minister's Appeal Board Hearing then agreed to

suggested closing date of December 15th, 1973.
An additional 4 weeks of Dumping

(23 more weeks than determined by the Town)

Item 4

The Minister did nothing to enforce his Appeal Board's decision and
only the Town's action, enforced by the sheriff, was effective in
dislodging the operator from one of his sites on January 7th, 1974.
Another extension of 4 weeks
(27 weeks longer than determined by the Town)

Item 5

Even though the operator lodged an appeal on December 7th, the Minister
waited to reply until January 28th, 1974 and then outlined a 2 month
procedure.
An additional 12 weeks of Dumping
(39 weeks longer than determined by the Town)

This is also true for negotiations respecting control
150. 8.10 of the EPA.
orders.
150a. See, however, R. ex rel Tyson v. Walter John Hale (1976) 5 C.E.L.N. 77
(Provincial Court, Bowmanville) where a citizen succesfully prosecuted a
waste disposal site operator for permitting leachate and untreated drainage
to enter a watercourse contrary to provincial regulations. The prosecution
followed the operator's failure to comply with MOE recommendations to im
prove the site's operation.
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Item 6

Notwithstanding 8 weeks preparation time, when the solicitor
of the operator complained that he could not be ready with
his arguments on time, the Minister immediately granted him

another 4 weeks.

An additional 4 weeks of Dumping
(43 weeks longer than determined by the Town)

151

Despite this and other examples, it would be neither fair

nor accurate to say that the Ministry does not recognize the det
errent value of prosecutions and other enforcement techniques as
a means of persuading operators of waste disposal sites to comply
with water quality objectives.

151. "Garbage Dumping in Maple, Ontario: A Case History," (1974)
3 CELN 34.
152. See, for example, R. ex rel Caswell V. The Corporation of the

City of Sault Ste. Marie (1976) 5 CELN 79 (Ontario Court of Appeal)

reversing (1976) 5 CELN 72 (Supreme Court of Ontario (Divisional
Court)). These cases turned principally on whether or not section
32(1) of the Ontario Water Resources Act creates three separate
offences, in two of which the crown must show actual knowledge or
wilful blindness on the part of the defendant, in addition to est
ablishing the occurrence of the act, in order to obtain a conviction.
The facts of the case however, do illustrate, in one particular
instance, the "casualness" (the Court's phrase) of municipal control
of water pollution from waste disposal sites. For a case where
the Ministry successfully appealed the levying of a small fine as

being an inSufficient deterrent to landfill operators who ignore

Ministerial orders with respect to site area rehabilitation, see

3.x, BIL s, Sanitatjgn unreported, (District Court of the District
of Sudbury), decided September 8, 1976. The court raised the $500 fine
to $10,000 and said:
In looking at the sentencing here, I have to not only deter this

Company who are involved in this type of work from committing an
offence like this again but others who carry on the same type of
business. They must know that their failure to comply with the
provisions of the Statute will be visited by a penalty commensurate
with the burden that they impose upon the public by their failure
to comply with the terms of their permit and the statute.
The deterrent value of prosecutions sometimes have unintended
consequences, however.
One recent air pollution conviction of a

waste disposal site operator resulted in remedial measures which
had an adverse effect on water quality.

Morrisburg.

(1975)

No decision.

See R4V. Village of

(On file at the Ontario Ministry

of Environment).
They included leaving the site barren and thus
open to long term wind erosion, and pollution of a stream running

through the site by contaminated material.
207

ance that the
The issue, however, is the degree of non compli
a control
issues
or
s
Ministry will tolerate before it lays charge

ions which
or stop order, and whether the Ministry tolerates violat
retain respect
seem to the public to require immediate action to
for the law.

Processed Organic Waste Sites and Systems
wastes,
The application of sewage sludges, or processed organic
of
icate
certif
a
s
require
lagoons
or
to land or to storage areas

.153
approval similar to that for the disposal or landfill of wastes

nt plant to
Applicants for approval must indicate the sewage treatme

r,
be served (one plant per certificate), the site owner or operato

ate sites for
site location, type of site, planned travel routes, altern
area, distances
site
spreading or storing sludges in emergencies,154 total
s.155
supplie
from nearest watercourses, water tables or well water
compliance
It is understood that the granting of a certificate of

ng
to a sludge hauler also depends on the type of hauling and spreadi
3 reading
of
equipment he has available or intends to obtain, his knowledge
records. 15
techniques and past experience, including his operating

or application
However, this information is not required by the regulations

have to
A hauler's operating records, it is understood, would
forms.
s pollution
variou
by
kept
be
to
ended
recomm
are
square with the records that

control plants pursuant to the Sewage Sludge Guidelines.

g should
It is submitted that, at least, operations record keepin
pursuant
exists
ment
require
a
Such
be required under the regulations.
in Part VII
exist
which
ia
criter
Other
to the Sewage System Regulations.157
ment
Manage
Waste
the
and
of the Act should be incorporated into Part V

the criteria used
regulations respecting responsibilities of haulers and

by

the Ministry in evaluating an application.

153.

icate
Ontario Ministry of Environment Application Forms for Certif

(2) Site and
of Approval for (1) an Organic Waste Management System

(3) Supporting Information for an Organic Waste Site.

14210 and 14219, July,

1973.

154.

Form Nos. 14218,

Emergencies include inclement

soil at
weather and excess levels of nutrients or heavy metals in the

Sludge Spreading Guidelines discussed
155.
the principal site.
However, while the Guidelines contain relatively sophispreviously.
from a watercourse,
ticated formulae for calculating the minimum distance
at all for distances
e
formula
no
s
the Agricultural Code of Practice contain
ons.
operati
ng
between watercourses and feedlots or manure spreadi

Land,"
See G. M. Wood, "Regulatory Aspecm of Sludge Utilization on
156.
Conference
nment
Enviro
of
ry
an address at the Environment Canada Ontario Minist
dings No.
on Sludge Handling and Disposal, Conference Procee

September 1974.
O. Reg 229/74 as amended, 5. 26.
1957.
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158.

2, Toronto,

Part VII, 5. 61(3)

(4).

These recommendations are made, in part, because, according
to Ministry officials, there is currently a large discrepancy bet

ween the total amount of land spreadable sludge generated by all

sewage treatment plants in the province, and records of where that
sludge is going.
59
This may well be because the treatment plants generate more

sludge than there are places to spread it.

Ministry of Environ-

ment Regional Office comments on recent revisions to the Sewage
Sludge Guidelines emphasized that there is often not enOugh land
where haulers can spread sludge; that haulers frequently do not have

adequate storage facilities for sludge when it cannot be immed
iately spread on land;

and that regional offices generally do not

have sufficient68taff resources to adequately police haulers and
survey sites.

1

This is also reflected,

in part, by the small

number of processed organic waste sites and systems currently
certified by the Ministry, as outlined in Table 4,
Table 4

CERTIFICATES OF APPROVAL* FOR PROCESSED ORGANIC WASTE SITES AND
SYSTEMS IN ONTARIO

Total

Source:

w

NH
VKDO

South Western
West Central
Central
South Eastern
North Eastern
North Western

25

69

Ontario

Number of Systems

Nwal

.

Number of Sites

LAMO

ean-war
.

I
.

Region**

Ontario Ministry of Environment, Waste Approvals Branch, Toronto.

* Figures are for active and new sites and systems certified as of

March 31, 1976.

** Region refers to Ontario Ministry of Environment regional offices.
(See Figure l for geographic area covered by region).

159. Interview with I. Kulnieks, note

91, above.

160. Interview with P. De Angelis, Ontario Ministry of Environment, Solid

Waste Unit, May 25, 1976, Toronto.
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The failure to produce

records and the comparatively small

number of certified sites and systems do not, in and of themselves,
demonstrate that sludge is being spread on environmentally inappropriate sites, or even that the Ministry does not know, in a general
way, where sludge is being Spread.
It does indicate, though, that
the Ministry's detailed review process, provided for in the Act,
regulations and guidelines, is in fact not being applied in every

case.

For example, a recent Environmental Board report states
that while both a superintendent for sewage treatment plant opera
tions and the local district officer for the Ministry of Environ
ment indicated that haulers had no difficulty in finding private
owners for sewage sludge land application, neither of them could
indicate specifically on which farm lands the sludge was being
disposed.

61

Indeed,

the adequacy of existing

controls and Ministry staff

resources in this area is raised by the following exchange between
a Niagara resident and the local Ministry of Environment official
during the course of a sludge transfer station hearing:
Mr. Hasler:

... The Ministry of the Environment is supposed

to keep detailed records of where the sludge is
spread and how much,

etc.
Mr. Creamer:
(Ministry of
Environment)

land conditions at the time,

Has your office been doing any of this?

Not as much in Niagara because one of the
problems is the new (sewage sludge) guidelines
and in order to get under way in licensing we
have taken the attitude of using our Ministry
(treatment) plants. That is, where we own and
operate the land, so we tend to work in the

Haldimand-Norfolk area far more than in Niagara

in order to get the program under way. With
our plant we can give and take with them.

Mr. Hasler:

The (Niagara) Region is operating more or less
without
being undercontrol?

Mr. Creamer:

Compared to Haldimand Norfolk it is. 162

161. Report on the Public Hearing on the Application by the Regional

Municipality of Niagara for a Waste Disposal Site (Sludge Transfer
Lagoons) in the City of Niagara Falls (Environmental Assessment
Board), May 27, 1976 at pages 21 and 31.
162. In the matter of
an application by the Regional Municipality of Niagara for a
Certificate of Approval for a waste disposal site (sludge transfer
station) in the City of Niagara Falls.
(Environmental Hearing Board)
Volume III of the transcript of proceedings, March 30, 1976 at
page 534.
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From discussions with Environmental Board officials and a
review of previous Boardfuoceedings, it is further evident that
the land application of sewage sludge has never been a matter on
which the Board was required to hear evidence or make recommen
dations.
Land application is only raised as an ancillary issue
in the context of hearings on6§he establishment of sewage lagoons
or sludge transfer stations.1
The Act would appear to permit
the Board to consider a sewage sludge application in its own right,
if the sites for spreading were deemed to service the wastes of
the equivalent of 1,500 or more people, or if the Director of

Environment Approvals judged a hearing on the application for
a certificate of approval advisable.

While the Board has not been asked to make recommendations on the
application of sewage sludge, it has, on occasion, noted in its
In the
reports to the Ministry its observation of the activity.

Niagara Region hearing, for example, the Board indicated in its con
cluding remarks that "the majority of persons at the hearing were
in agreement that recycling digested sewage sludge onto farm land
is a good method of sludge disposal. This is an accepted practice

of sludge disposal in the Province."

While this conclusion may be well founded, it is submitted

that the Canada Ontario and Canada U.S. Agreements are, in part,
predicated on the notion that the land application of sewage sludge may
have negative as well as positive environmental effects. Although the

board indicated that the land application of sewage sludge is "accepted"
practice in Ontario,

the quality of evidence on this matter in the Niagara

hearing would seem to indicate that the Board should investigate and rule
on just how "acceptable" the practice is on a case-by case basis.
For example, it is understood that there are several techniques
for minimizing the risks of surface water contamination from runoff

These are understood to include
containing excessive sludge residues.
conservation practices, such
soil
or
the use of proper erosion control

as terracing and strip cropping. There was no evidence before the
Board, however, of the soil conservation practices of the farmers who

were taking the sludge.

Moreover, while the whole practice of land

application of sewage sludge was said to be adequately dealt with by
the revised sewage sludge guidelines, these guidelines say nothing
about soil conservation measures,164a including terracing and strip

163.

Interview with T. Murphy, secretary, Environmental Assessment

Board, June 16, 1976, Toronto.

See, for example, Township of Pitts

Application by the Ministry of Environment to establish a
burg
transfer station consisting of a holding tank for digested sewage
sludge

before the Environmental Hearing Board, December 18, 1972;

Environmental Hearing Board Public Hearing Report for a certificate
of approval application for a waste disposal site for lagooning
sewage sludge in the Kingston-Cornwall area, November 21, 1972;

and Niagara Region hearing report, note 161.

164.

164a.

Page 33 of the Board report (note 162).
Other than zero tillage.
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the practice and on the adequacy of existing controls. The Board
should therefore be required to review specific applications for
sewage

sludge spreading or,

hearing on the practice.

in the alternative, hold a special

The former submission would not necess

arily increase the work load of the Board in a burdensome way,

because a land spreading review could

bepiggy-backed onto current

certificate of approval applications for approval of sewage

Certain noteworthy features of Board practice and procedure
surfaced subsequent to the Niagara Region hearing.
Members of the
Board who heard the evidence are understood to have recommended
against the issuance of a certificate of approval for the transfer
station.
Their opinion was that the evidence indicated that an
industrial area would have been preferable to the site under cons-

.4

v k, .

ideration, which was located in what was described by the Regional

Official Plan as an "environmentally sensitive area."

The Board report

that was released, however, and which had been reviewed by the full
Board in what is known as an executive session, 16 deleted the
reference to an industrial area, and approved the application.
No
indication of the deletion or amended recommendation was given, and
it would not have been evident to a reader of the report.

It is submitted that, in future, the Board report released to
the public should indicate when members of the Board who did not
hear the evidence amended a draft report of the members who did

hear it, the nature of the amendments, and which additional members

of the Board were involved,
In the alternative, members of the Board
who did not hear the evidence should not be permitted
to amend a
-report by the members who did hear it.
It is submitted that this
practice may be contrary to the rules of natural justic
e with respect
to rights of parties at hearings, and further that it
does nothing to
enhance public confidence in the Board and its
proceedings.

165. Interview with T. Murphy, note 162.

166. The practice of executive sessions of the Board is currently
authorized under the Environmental Protection Amendment Act, 1975,
section 3.
(This section amends section 33d of the Environmental
Protection Act, 1971 as amended.)
In _.,,.,p.., ., ..- .m_

Practice
and
procedure

Jun w

~

lagoons or sludge transfer stations.
Sludge transfer station hear
ings have generally been shorter and less numerous than waste disposal
site hearings.

\..« -...

public awareness on the issue and in sifting available evidence on

w»w«--

It is submitted that the Board has a larger role to play in
the issue of land application of sewage sludge, both in focusing

.w-

application per se was not formally at issue before the Board.

A.

The failure to go

into these matters was undoubtedly a function of the fact that land

~<

cropping, by those farmers accepting sludge.
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Deep Well Disposal Sites

Ontario policy respecting the disposal of liquid industrial wastes into
deep wells is understood to be one of reducing to a minimum the use of deep

The Ontario government°s announced preference
wells for liquid waste disposal°
is for reclamation, re use and incineration of liquid wastes, and only where
no better method of disposal existsiéwill it approve disposal of toxic liquid

wastes into the Cambrian formation.

It is submitted that this policy may be at odds with another Ontario

government policy, that of ending the surface dumping of toxic wastes at
Such wastes are known to leach into underground
municipal landfill sites.

watercourses.168 This is illustrated by a recent application to the Environ

ment Ministry for approval of a deep well disposal operation for liquid in
dustrial wastes into the Cambrian formation.l59 The application argues the
following:

(1) industrial waste generation increases annually,

including

fluid wastes; (2) federal, provincial and local agencies have, for many
years, condemned surface disposal of toxic and/or highly concentrated fluid
' M...

wastes;

(3) reclamation of industrial wastes, even when feasible, often

proves uneconomical.170 Other members of the private sector have argued that
higher costs of raw materials are bringing the day of recycling closer.

Without an effective - perhaps mandatory

program of industrial reclamation,

it will scarcely be possible to reduce both surface and deep well

of liquid industrial wastes,

for, obviously,

disposal

they must be put somewhere.

a

WWW-aud-

v

M .g.-....a.'
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If it is economics that prevents industrial reclamation techniques
from being widely adopted, then, it is submitted, environmental controls
should be tightened, through such techniques as effluent fees, pollution

bonds or funds and the like, so that reclamation will become conomically

competitive with industrial deep well or surface disposal.

Current Ministry of Environment pollution fund requirements are,

if anything, an incentive to dump more, not less, toxic wastes

See "Canadian Response to the Second Annual Report of the International
167.
Joint Commission on Water Quality in the Great Lakes" (1974).
See, for example "Community Aroused Over Well Storage Plan for Toxic
168.
Waste," The Globe and Mail, September 20, l976,where it is noted that "the
province wants to stop surface dumping of toxic wastes, and doesn't know of

any other economical solution than deep underground pressure injections."

Camborough Township Application for
169. Cambrian Disposals Limited
Subsurface Disposal Well for Liquid Industrial Wastes to the Ontario
Ministry of Environment, June 1976.
Ibid at pages 1, 2 and 4 of the application.
170.
171. Comments of Andre Boily, vice president of Tricil Ltd., note 168.

171a. See "Anti polluters win, plans for toxic-waste well abandoned," The

Globe and Mail, January 20, 1977; "Waste disposal sites called inadequate,"

The Globe and Mail, June 2, 1977; "Toxic waste dumped in fields, sewers,"

The Globe and Mail, June 8, 1977 and; "Kerr agrees that liquid waste being

dumped illegally,"

The Globe and Mail, July 6, 1977.
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into deep wells. For example, the following are the prescribed
fees to be paid into the Waste Well Disposal Security Fund for
the disposal of wastes into a deep well site:
Number of Barrels *

Fee per barrel **

Up to 100,000
barrels......

20¢ per barrel **

More than 100,000
barrels and up to
500,000 barrels...

10¢ per barrel

More than 500,000
barrels..........

5c per barrel

* This category refers to the cumulative

total
of all

waste other than brine disposed of in the well in the'
calendar year.

** "Barrel" means 35 gallons (Can.)

The more waste dumped, the lower is the price per barrel.

It

is submitted that this and other fee schedules should be reviewed
and revised, so that they are consistent with Ontario policy as
stated to the International Joint Commission.

There are approximately eight deep well disposal sites with
certificates of approval from the Ministry of Environment, though
only five or six are currently in operation.
One of those wells,
operated by Tricil Ltd., is accepting liquid industrial wastes

into the Detroit River formation though under a Ministerial program
approval to reduce such deposits.
The other active wells accept only

brines into the Cambrian formation.

According to the regulations no liquid wastes, other than

brines, may be discharged into a lost circulation zone in the Detroit
River Group, and new wells in the Detroit River Group constructed for

the purpose of brine disposal may not be located within five miles
of the St. Clair River.
It is understood that brines must be free
from hydrocarbon and heavy metal wastes,

(A lost circulation zone is

a zone within a geological formation into which wastes can be dis
charged and Stored,

it is understood, without pollution or signif

icant pressure increases in the formation).
172.

Environmental Protection Act Deep Well Disposal Regulation

152/73 5,6 (2) as amended_

It is understood that the schedule's

purpose is to phase out industrial wastes disposal.
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The Tricil deep well disposal operation is an obvious exception to

It is estimated that Tricil would have been putting 12
these strictures.
million gallons of liquid industrial wastes into the Detroit formation in
1971. By 1975, that figure was reduced to 3 4 million gallons per year
under the program approval. For the last six months of 1976 Tricil has been
required to limit its deposits to 1 million gallons

month.)

(166,000 gallons per

It is understood that the program approval will only permit Tricil

to depositdeep well wastes to the end of 1976.

To reduce the incidence of clandestine disposal, the generators of

wastes and the operators of disposal facilities will be required as of

April 1977 to provide information to MOE respecting the nature and quan
Industry spokesman have
tities of wastes generated and dispOSed.l72a

called it a first step, but find that there are "many loopholes in it and
it doesn't mean very much unless its policed."l72b
It is the policy of the Environment Ministry and the Ministry of
Natural Resources to consult on deep well disposal applications.1 3 Thus,

certificates of approval will frequently reflect both Ministries concerns.
Typical conditions on certificates of approval include: ensuring that there
are no unplugged wells within a mile of the well area (usually extracted
from Ministry of Natural Resources well records); maintenance of aquifers;
static water levels periodically to ensure that water level
checking of

is 10 feet below fresh water levels; sampling of fresh water levels within

one mile radius, and submission of findings to Environment; establishment
and adherence to a maximum volume of deposits in wells per year; sampling

of native fluids and rare earths (if there is a mining potential then dis

posal is generally not permitted); installation of automatic shutoff or

"fail safe" systems; and ensuring that wastes are compatible with fluids
in the formation to be disposed into.

The division of responsibility that has developed is that Natural
Resources regulates drilling, completing, testing, operating, monitoring
and abandonment of such wells, and Environment deals with surface installations, other than wellhead equipment, to assure that surface contamination
does not occur and that ground waters are protected. 4 There is some over
lap, of course,

and, generally,

the regulations of the two Ministries com-

plement each other in this area.1
Oil
field
brines

The one exception would appear to be the area of oil field

brine, which, though designated as a waste under EPA regulations,

is exempt from Ministry of Environment regulatory control.176

172a.

O. Reg. 926/76

Transfer of Liquid Industrial Waste (EPA).

172b. Comments of A. Thomas, of Thomas Waste Removal Ltd. in "Toxic
waste dumped in fields, sewers," The Globe and Mail, June 8, 1977.
173. Interview with N. Borodczak, Industrial Apprdvals, Ministry of
Environment, August 6, 1976, Toronto.
174. For general background in this area see D. D. McLean "Subsurface

Disposal of Liquid Wastes in Ontario, "Petroleum Resources Section
(now Ministry of Natural Resources) 1968.

175.

See, for example, EPA

Deep Well Disposal Regulation 152/73 as amended, 3. 5(6) where it is re
quired by Environment that all wells to be used for deep well disposal must

conform to the requirements of the Petroleum Resources Act Regulations.
176.
Ss. 2 and 3.
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Whatever the historical or practical justification for the exemption,
it is understood that water quality degradation from oil field
brines entering surface watercourses has been encountered in the
Sarnia area.
Since oil field brine is exempt from Environment control

(though probably not exempt, from the flat prohibition in 3.14 of

the EPA against impairing the quality of the natural environment),

regulatory responsibility rests with Natural Resources alone.
Since
permits are cooperatively required by both these agencies in other
areas of mutual interest, such as deep well disposal of liquid
wastes and brines other than oil field brines, 177 it is sub
mitted that Environment's water pollution control function be considered for extension to oil field brines as well.
Because of the small number of wells currently in operation,
government staff resources are not regarded as stretched beyond

their capacities.
But in this, as in many other areas of government regulation, administrative agencies rely on the periodic submission of operator consultant status reports.

A brine disposal

well status report is required once a month and at the end of

the year, and a waste well disposal status report would be reqUired
every month. 178Status reports properly written and reviewed will

reveal, early on, problems that might need rectification. They
also tend, however, to replace greater governmental field review,

except where public complaints are registered.
Where there are no
public complaints, regulatory review may be inadequate.

A recent application before the Environmental Hearing Board
for approval of a deep well disposal site for brine illustrates
the problem.

During the course of testimony,

the applicant's

consultant was asked by a local resident about control of brine
spills and the history of the applicant's activities in this

regard. The consultant stated several times that the company had
never had leakage or spills of brine. When the resident stated
that he had observed at least one such spill covering an acre of
agricultural land, the company president interjected, and the foll
owing exchange occurred:
Mr. Crawford:
(company
president)

I am aware of this and this is not through
anything going wrong.
What it was is you
are doing some work on the well and you get

a certain amount of brine spilling you can't

help.

This has been taken care of;

it is not

because something broke, or something like that.
Mr. Miller:

That is something I happened to see for myself
and wondered why it should be.

177.Note 174, at page 86.
178.

Interview with D. Hurd, Petroleum Resources Section, Ministry

of Natural Resources, August 5, 1976, Toronto.
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Mr. Crawford:

Well, we have taken care of the situation
insofar as any damage is concerned.
The
landowner has no complaints and the man who
has been working the farm has been paid for
crop damage. 17

One may question whether financial compensation is an adequate
form of environmental protection - whether, from the point of View of
the environment, "a spill for which the affected persons were comp-

ensated" is equivalent to "no spill".

The regulations require that

the applicant operator must make provision "to contain spills resulting

from the operations within the site and effectively prevent the egress
of contaminants from the site". 180 The Act requires that the Ministry
must be notified of every discharge of a contaminant into the natural
environment out of the normal course of events.
81
The Board,
unfortunately, did not inquire further into the matter to determine
what notification, if any, had been carried out by the applicant,
or what procedures are utilized by the company for controlling and

containing spills. The Board also did not inquire into the
frequency and volume of spills that "can't be helped". The Board

report itself, in recommending approval of the application, simply

states that the applicant "has operated three brine disposal wells
since 1971 with no pollution problems reported." 182 (Emphasis
added.)

If the type of spill incident described in the testimony can
be defined as one that happens "within the normal course of events"
and therefore does not require notification of the Ministry, and
if periodic status reports are not required to report such spills,

the following is submitted.

Spills occurring in the normal course

of events should be required to be reported, and/or operators should
be required to file information with the Ministry whenever they pay
farmers or other property owners for damage from such spills.
Measures
should be required to prevent, mitigate, and/or clean up these spills

as well. At the very least, this information should be submitted to
the Ministry at the time of certificate renewal.

_

Sewage

Systems

Part VII of the EPA is authority for provincial control of
rural or individual sewage systems.
Since April 1974, Part VII

179. In the Matter of an Application by Cambrian Disposals Limited for

a Sub surface Disposal Well #9, for Brine, in the Township of Sarnia.
(Environmental Hearing Board) Volume I of the transcript of

July 16, 1975 at page 21.
182.

180. Note 172, 5. 5(7).

proceedings,

181. 5.15

Report on the Public Hearing of the Application by Cambrian Dis

posals Limited for the Establishment of Deep Well #9 Disposal Site for
Brine Solution in the Township of Sarnia, August 11, 1975.
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has applied to all of the province.

Under Part VII, the Ministry

of Environment now sets the standards that must be followed prov
ince wide, while at the same time providing the mechanism for the

delegation of approval, enforcement and inspection powers back to
the local health units that have traditionally undertaken them.
Under this device at least 39 local health units have entered into
agreements with the Ministry for the exercise of all approval func
tions under the Part.

The Ministry retains approval control in

several areas of Northern Ontario where agreements have not been
reached with local health units. In parts of the Metro Toronto

area an agreement was found to be unnecessary as the municipality

had passed a by law prohibiting further development on non municipal
sewage disposal.
Part VII controls sewage systems from two approaches.

First

there is a requirement_for contractors who are in the business of
constructing, installing, altering, extending or enlarging sewage
systems to have a class I licence and for those who haul sewage
pumped out of private systems for disposal elsewhere, to have a class
2 licence. The Ministry has not delegated this responsiblity. The
licences only refer to the right to practise the trade and do not
give specific approvals.
Second, any person who wishes to construct,

install, extend, alter or enlarge a sewage system must obtain a
Certificate of Approval before the work commences and a Permit after
the work is completed and before the system is used. A licensed
sewage hauler must also obtain a Certificate of Approval and Permit
for the specific task of hauling sewage to each disposal site he
will use in his business.

The issuing of Certificates of Approval

and Permits is part of the delegated authority to the municipality
(generally the Board of Health) under agreements with the Province.
There are an estimated 28,000 approvals annually for system
installation, with approximately 750,000 systems in operation in
the province, though not all are septic tank systems. By comparison,
in 1971, there were just over 470,000 occupied dwellings using
septic tank systems as a means of sewage disposal. This last
figure does not take into account seasonally occupied cottages or

small commercial establishments using such systems. 83
There
are approximately 2000 licensed haulers and installers of systems
as outlined in Table 5.

The licensing of haulers and installers before they are per
mitted to operate is regarded by local health units as a significant improvament over previous regulation, and gives them firmer
control over the private sewage situation. The consolidation of
18,
previously fragmented authority is also regarded as an improvement.
4
However, because of the 1arge number of systems which must be reviewed,
local health units regard the sewage system control program as a drain

183. Ontario Ministry of Environment, "Septic Tank Systems," undated.
184. See, for example, North West Health Unit Annual Report
(1975).
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on staff resourCes.185 This control program would, of course, be
in addition to their other more diverse duties.
Table 5

LICENCES * FOR HAULERS AND INSTALLERS OF SEWAGE SYSTEMS IN ONTARIO
Region **
1.
2.
3.
4.
5.
6.

South Western
West Central
Central
South Eastern
North Eastern
North Western

Total

Ontario

Number of Licences
404
209
692
410
215
98

2031

Source: Ontario Ministry of Environment, Waste Approvals Branch,
Toronto.

* Figures are for active and new licences certified as of October
31, 1976.
** Region refers

to Ontario Ministry of Environment Regional offices.

(See Figure l for geographic area covered by region).

Because of the continuing concern of the Ministry for the
"inadequacy of private sewage disposal systems in unsewered areas, "186
it continues to play a role in the field when problems arise. For
example, one local health unit indicated that over 10% of its inse
pections of private sewage systems in 1975 resulted in referral to the
Ministry for further action.137

185.
186.

See, for example, Perth District Health Unit Annual Report (1975).
Page 48 of Ontario Task Force Report (note 55). See also Cottage

Pollution Control Survey Program under Recreational Areas.

187. Lambton County Health Unit Annual Report (1975).
to the Ministry of Environment out of 675 inspections.

Seventy referrals

D I S P O S A L

A R E A S

M U N I C I P A L

C O N T R 0 L S

OVERVIEW

Municipalities control waste disposal areas, as they do other land uses,
either through restrictions on where they may be located - imposed by official plans, zoning, or designation of certain areas as environmentally sensitive - or by setting environmental criteria for the operation of waste dispos
al facilities, or both.
Many official plans, especially the older ones, do permit waste disposal
facilities in environmentally inappropriate areas.
Newer plans, especially
regional official plans in which planning is done on a broader scale, tend
to be better in this regard, and many older plans are being updated.
Regional plans,

however, are sometimes not sufficiently specific in

forbidding certain land uses in certain places. This deficiency, combined
with antiquated zoning, can defeat efforts to prevent a waste disposal facility from being located in a place where it may damage water quality.
It is
submitted that this danger can be averted by the inclusion in official plans

of phraseology such as: "Council shall restrict uses in environmental areas,

and permit only those uses which will not adversely affect water quality."

Waste facilities are frequently owned and operated by local authorities,
and therefore those authorities rarely develop standards
which would be applied mainly to themselves
which are stricter than those imposed by the
province.
Where municipalities do regulate private waste operations, their
role is usually supplementary to that of the province.

Some municipal initiatives in relation to reducing waste quantities have
on occasion been found contrary to provincial environmental legislat
ion.
GENERAL PLANNING AND OTHER LAND USE DESIGNATIONS

Regional and Local Official Plans, Zoning, and Environmental Protection Areas
Because official plans, especially regional official plans, compel local
jurisdictions to inventory their resources and articulate their choices, they
are frequently a starting place for sounder land use decisions.
Proper plans
show Where land use activities must be coordinated
if the plan's goals are to
be meto
By making environmental protection, including protection of water
quality, a goal of land use planning, official plans can commit planners and
public officials to the use of controls which will implement that goal.

Official plans can also show where municipal controls are inadequate to deal

;

with the environmental impact of certain land uses.

Regional municipalities are fairly new governmental structures on Ontario.
They are large geographic planning units encompassing smaller or area municipalities.
Created by provincial enabling legislation, these large units
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'

are authorized to consolidate the provision of various utility services,

such as waste disposal, and to provide planning on a wide regional basis. 188

Once regional governments have established approved regional plans, area

miniciggl official plans and zoning by laws must conform to the regional

p an.

Some regional governments also have the capacity to enact regional

zoning by laws.190For the ones that do not, there may

beproblems, for in

such cases implementation of the regional official plan remains largely in

the hands of area municipalities. Moreover, the date by which area municipal zoning amendments must conform with the regional plan is not stated.
Some regional governments have argued that, as a result, there can be a sub
stantial time lag between the approval of the regional official plan and
its actually being put into practice through area municipal zoning by-laws.
In short, comments one government, "unless the zoning by-laws are in place
it may be possible to circumvent, at least in part,

the intent of an approved

regional official plan."191(It should also be noted that, at this time, no
regional plans have

beenapproved by the provincial government, and many

are still being drafted.)

Regional and some local official plans designate "environmental fea
tures", for which the regional plan may enunciate policies of protection.
While plans vary as to what is an "environmental feature", generally they
are (l) flood plains or hazard land areas, areas subject to erosion or
steep slopes, and (2) environmentally sensitive areas.
This latter term is
usually defined to include remnants of the landscape which have not been

converted to urban or agricultural uses, e.g. the more regionally signifi
cant woodlots, bogs and swamps, marshes and lakes, riVer and stream bottom

lands,

and selected forest areas.192

Regional official plans, then, often designate certain land areas adjacent to lakes and watercourses as environmental areas.

Development, both

private and public, is discouraged in those areas, and where it is permitted
it is subject to environmental criteria, or environmental impact statements

188There are currently eleven regional municipalities in Ontario, established
by provincial legislation. They cover many of the major population centres

in the province, though they include fewer than 100 of the over 800 municipalTheeleven Regional Municipal Acts include the areas of Metro Toronto,
ities.

Niagara,0ttawa Carleton, York, Sudbury, waterioo, Peel, Halton,
Hamilton-Wentworth, Durham, and Haldimand Norfolk.
lier

'

See Figure I in an ear-

section of this report for the area covered by each regional municipality.

18QSee, for example, Regional Municipality of Peel Act, 5.0. 1973, c.60 as
amended, 5. 54(6).
19QSee, for example, Regional Municipalityiof Sudbury Act, 8.0. 1972, c. 104
as amended.
_
Official
Regional
pre-draft
York,
of
Municipality
19LExcerpt from Regional
Plan Technical Paper No. 7 (May 1976).
IQZSee, for example, Regional Municipality of Waterloo, Regional Official

Plan, November 1975 as modified to August 1976, Ch. 13; also Regional Municipality of Durham, Regional Official Plan as adopted by Regional Council, July
1976, Part B, Section 1.
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must be submitted before construction.193
Newer plans tend to keep future
waste disposal facilities from being located in places where they might
become water pollution problems.
In older plans, however, the relationship

between permitted activities and water quality is often unclear or ignored.

For example, many older plans not only assume that agriculture is compatible

with, or the equivalent of, a facet of the natural environment, but

authorize the establishment of waste disposal sites in such areas as well.194
Moreover, the general nature of official plans, even newer ones,
coupled with rapid changes in waste disposal technology and terminology,

sometimes nullify the protection which was intended by the designation of

environmental areas.
Many regional official plans are not sufficiently
specific as to what uses are undesirable within or near environmental
protection areas.
The Niagara Region Plan states:

"Undesirable uses which could detract from and damage environmental
Areas will not be permitted on or adjacent to these areas.
Such
prohibited uses (unless there are special extenuating circumstances)

include sanitary landfill sites, quarries and obnoxious industries."195

The Niagara Regional Government has argued that its Plan does not rule out
the establishment of a sewage sludge transfer station or lagoon within its
regionally designated environmental area, since these are not among the
prohibited uses listed above.
196
Local zoning by laws rarely offer much support for environmental areas.
This, of course, is because the zoning by law pre-dates the development of
the concept of environmental protection areas. 197
Another planning technique, which overlaps somewhat with protection
areas, is the inventory of water resources in the regional jurisdiction.

193.

For example, the Waterloo Regional Official Plan requires environmental

impact statements for development proposals that are within, or may affect,
environmental protection areas, or that require a zoning change in the

legal use of such lands; August 1976 modification, ch. 13.
194. See, for example, Township of East Whitby Official Plan (1968).
195.
Regional Municipality of Niagara, Regional Official Policy Plan, as

amended to October 1975, section 7.A.11.
See also sections 7.A.4 and 7.A.8,
where emphasis is placed on permitted uses, principally of a recreational
nature, for such areas.

196. Report on the Public Hearing on the Application by the Regional
Municipality of Niagara for a Waste Disposal Site (Sludge Transfer Lagoons)
in the City of Niagara Falls (Environmental Hearing Board), May 27, 1976,
and excerpts from the transcript of proceedings, e.g. Vol. IV, p. 762,

March 31, 1976 (summary argument of Niagara Region Counsel).
197.

See, for example, Township of Crowland, restricted area or zoning

by law #1538 (1958), which permits both heavy industry and commercial uses
on lands zoned locally for rural agriculture and identified in the regional

official plan as environmental areas.
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These inventories frequently result not only in the enunciation of broad
policy goals for water quality preservation,198but also in a reasonably
detailed description of the state of local water quality. Moreover, the
contributing factors to local water pollution problems are often enumerated.

The Sudbury Region Draft Official Plan199notes that current water pollution

problems in the area are derived from a number of sources, including faulty
septic tank or sewage systems and accelerated sedimentation in lakes and
streams through increased erosion as a result of poor land use practices.
The Hamilton Wentworth Region Draft Plangoois even more specific.
It states,

"Pollution in Red Hill Creek is attributed to the Upper Ottawa dump site
in Hamilton...."

On the basis of these inventories, some plans note the possibility of
designating certain land/water formations as special management plan or
study areas, for which abatement and prevention strategies will be developed}98

Some of these would be in addition to the areas designated as environmental

protection areas.
Because these techniques are mentioned in plans that are
still only in draft stage, it is impossible to evaluate their effectiveness.

Though waste management will be covered in greater detail below, some
review is pertinent here of the different policy preferences indicated by
official plans.

Regional governments have all been vested with the responsibility for
location, operation and maintenance of waste disposal systems.
However, they
use quite a variety of controls strategies.
Some regions, reflecting recent
provincial resource recovery initiatives, propose to look into the economic
feasibility of resource recovery plants, and to participate in comprehensive
provincial waste recovery
programsas an alternative to landfilling.
Some
also acknowledge their responSibility, and that of area municipalities, to

rehabilitate landfill sites which have reached capacity or have been aban

doned.201

Other plans focus upon the criteria for selection of sites for new waste
disposal facilities, such as ascertaining the nature of bedrock and soil con

ditions so as to reduce the likelihood of ground water contamination.202
Still others prefer not to permit any sanitary landfill sites in the region,
except by express amendment to the Plan.
This approach has been criticized
by area municipalities as unrealistic, since such facilities are viewed as

necessary,

at least in the short term.

Moreover, area municipalities argue

that the location and scale of such facilities are of regional concern, and
that the regional government should commit itself to an appropriate method

198. See, for example,

Regional Municipality of Sudbury Draft Official Plan,

July 1976, section on water resource preservation objectives.
199. Ibid, pp. 19 and 21.
See also Ottawa Carleton Regional Official Plan,
October 1974.

200. Regional Municipality of Hamilton Wentworth.
Environment - A Substudy
of the Regional Official Plan, November 1975 (draft).

201. Sudbury Draft Official Plan, section on utilities and solid wastes.
202. Niagara Regional Official Policy Plan (note 195), section 8.D.2

203. Durham Region Plan (note 192), section 14, on utilities,
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for selecting them.
Failure to do so, it has been argued, leaves too much
to the discretion of the regional government, to the possible detriment of
area municipalities.204
Most newer plans note that the regions

are subject to provincial regu-

lation, and that therefore regional designation and other land use strategies,
though important,

can only be supplementary to provincial control measures

respecting water pollution and waste management and location.205
WASTE MANAGEMENT CONTROLS

Regional Government Legislation
Regional governments are required to provide facilities for receiving,
dumping and disposing of waste,
and no area municipality may provide those

facilities.

The regional government may acquire and use land within the

region for such purposes, and may erect, maintain and operate all facilities,
or contract with any person or the province to do so; and is further authorized to prohibit or regulate the dis 0331
of waste upon such land and may

charge fees for the use of the land. 07 The regional government has the power

to acquire land for garbage disposal in any municipality or territory without municipal organization, by agreement with the affected municipality or
with the approval of the Ontario Municipal Board.208

Generally, waste management programs require proper planning, operation,
financing, and regulation.
With some exceptions, especially where regional
government is in existence, only the first three functions are undertaken at

the local level, with regulation left principally to the provincial government.

This is in part due to the fact that most landfill sites are owned and op

erated by regional government, which is thus the regulated, rather than the
regulator,

and indeed can hardly be expected to regulate itself.209

Another area of regional waste management responsibility is sewage sludge.

204.See critique of the Durham Region Plan by the City of Oshawa and its Plan
ning and Development Committee, adopted September 28, 1976.
205.See, for example, Sudbury Regional Draft Plan (note 11), on water resour
ces, water pollution and solid wastes.
206.See, for example, Regional Municipality of Halton Act, 8.0. 1973, c.70,

8.131(2).

"Waste" is defined to include ashes, garbage, refuse, domestic waste,

industrial waste or municipal refuse and such other waste as may be designated

by by-law of the Regional Council, 3.131(1).
207.5.131(3).
208.8. 131(7).

This section merely adopts the provisions of the Municipal Act,

R.S.O. 1970, c.284, 5.354(1) para.77, as amended.

209.This is quite evident when one looks at Metro Toronto's attempts to secure

landfill sites or other means of disposal within and without its borders.
For
a general summary of the Metro Toronto problem see The Royal Commission on Met-

ropolitan Toronto, Background Report on Physical Services, Environmental Pro
tection, and Energy Supply, March 1975.
However, at least one area waste management study has suggested enacting a regional solid waste by-law where the
private sector will operate sites.
See Regional Municipality of Durham, Solid

Waste Management Study, August 1976.
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More sludge is produced each year, due to population growth as well as to the
addition of secondary treatment at some locations and phosphate removal fa-

cilities at other plants for sewage treatment. An example of the amounts involved give an indication of the problem. Niagara Region estimates that in
1975 the amount of liquid digested sludge produced at the Region's sewage
treatment plans was approximately 14.9 million gallons.
In 1976 this is estimated to increase to 22 million gallons, and to 42 million gallons in 1980.196

Such volumes, especially in a region where a good deal of sludge is
land applied, put a heavy burden on the provincial agencies which regulate

and inspect the haulers of sludge.

Once the sludge is in the hauler's truck,

his contractual relationship with the region is at an end;2101t is up to him
to find farms to spread it upon.
Most regional governments feel that they

have no further responsibility with regard to how and where a hauler disposes
of the sludge.
It is submitted that regional governments can play a larger role in this
area, by becoming directly or jointly responsible for where sludge is being
spread by haulers.
Such a role could be a valuable supplement to provincial
initiatives to ensure that sludge is being appropriately applied.
This respons

ibility could be created by amending the Environmental Protection Act or
through the Environmental Assessment Act.

Municipal Disposal By laws
Ontario municipalities may enact by laws to control the use of land
for disposal purposes.
This control may include prohibition, regulation and
inspection.
Fees may be charged, requirements imposed for covering of refuse sites, and domestic and industrial wastes defined.
1 A typical municipal

by-lawzlzmight add.the following provisions:

garbage must be compacted and

covered by clean soil material daily; sites must be at least 100 feet from
any watercourse, lake or pond, and may not be on any land covered by water;
waste must be sufficiently above or isolated from the maximum water table
that groundwater and aquifers will not be impaired, and far enough away from
sources of potable water supplies to preventcontaminationof the water, or

else adequate provision must be made for the collection and treatment of
leachate; sites must be rehabilitated for at least one year after completion
of operations; municipal inspectors must be admitted at any time; and in the
event of contraventions, the municipality may do such rehabilitation as may

be required and recover its costs from the operator of the site. Such wastes
as liquid industrial and septic tank or sewage sludge residues may also be
regulated or prohibited.213

210.Note 196 above, Vol. I of the transcript of proceedings, March 23, 1976.
211.The Municipal Act, R.S.O. 1970, c.284, 3.354(1), para.ll6, as amended.

212.See, for example, Town of Whitchurch Stouffville
by-law
#72-11 as amended
and subsequently repealed by by-law #75-33.
(Dumping and disposal have since
been prohibited within the municipality.)
213.1bid. The Ministry of Environment has frequently deplored municipal by-

laws that prohibit sewage sludge spreading.

See, for example, G.M. Wood,

"Land Application of Processed Organic Wastes", in Environment Canada Ontario

Ministry of Environment, Phosphorus Removal Design Seminar,
ceeding No. l, 1973, Toronto.
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Municipal by law enforcement officers, however, usually rely on provin
cial regulatory agencies to provide inspection.
Thus municipal inspection
is only supplemental to provincial, unless a serious problem develops.
This
is in part because by law enforcement officers are responsible for many and
diverse by-laws, and partly because municipalities often lack the necessary
expertise, and must rely on the province to detect and rectify subtle water
contamination, such as leachate, from waste facilities.
However, it would
appear that provincial officers will often investigate and act upon violation

of provincial regulations only, not municipal byelaws.2
Solid Waste Management and Resource

Recovery Studies and Programs

Among the ongoing programs that could reduce waste disposal needs are

Metro Toronto's "Watts from Waste" program and Hamilton-Wentworth's Solid

Waste Reduction Unit.
pulverized waste

The former is a facility that processes or burns

(approximately 1200 tons per day)

for the production of

power, some of it to Ontario Hydro generating stations. Hamilton-Wentworth's
project is also intended to process and burn garbage to produce steam for
sale.

Because of design problems, however,

the 600-ton per-day capacity has

not been reached, and costs are still regarded as non competitive with land
fill.

Most of the regional governments have undertaken solid waste management
studies to determine their short, medium and long term options,215and at
least half a dozen are currently participating with the province in consid

ering or undertaking resource recovery.

While a number of regions are mov-

ing ahead on this matter, principally as a result of external prodding, the
financial aspects continue to favour landfill for the foreseeable future.

One recent regional waste management study, for instance, recommended that a
resource recovery plant be constructed to reclaim material from the region's
garbage when firm markets for recovered materials and fuel fractions have

been established.216 Another concluded:

"If resource recovery is to become

a reality, legislative steps will be necessary, not only to prevent the
waste of natural materials, but to present a clear climate in which the manu-

facturing and recovery industry can function."215 In short, regions are look
ing to senior government to develop the technology and to secure markets for

reclaimed materials.

Municipal Recycling By-Laws

A number of municipalities have attempted modest initiatives in the direction of solid waste reduction, by enacting by-laws prohibiting the sale
within their jurisdictions of carbonated soft drinks in non returnable con

tainers.2171im at least one has had its by law quashed by the courts.

In

214.See, for example, In the matter of an application by York Sanitation Company Limited for a Certificate of Approval for a waste disposal site in the
Town of Whitchurch Stouffville, transcript of proceedings, Vol.X, December
6, 1974 (Environmental Hearing Board).

215 Durham Region Study, note 209 above.

216-See Ontario Ministry of'Environment, Legacy, August September 1976,,re
garding Halton Region Study.
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Dev-Kay Vending et al. v. The Corporation of the City of Londonglsthe Supreme

Court of Ontario ruled that the city's by law prohibiting the sale of carbonated soft drinkszlaasinconsistent with the Ontario Environmental Protection
A£t_and regulations.220 The court held that the EPA regulation classifying
containers for carbonated soft drinks was intended by the province to exhaust

the £191da 50 that any CORdUCt not prohibited therein is by implication law

The court also held
and cannot be made unlawful by a municipality.
ful
to do, but rather
purports
it
tradezZlas
that the by-law does not regulate
The city
trade.222
particular
any
to
a transaction not related
regulates
decided not to appeal the decision.

The city subsequently sent a resolution to the Ontario Minister of the

Environment, George Kerr, which stated in part:

WHEREAS the recent experience of the City of London in having enacted
and enforced a by law to prohibit the retail sale of carbonated soft
drinks in non returnable/non refundable glass and metal containers

within the Municipality showed little inconvenience to and a wide de
gree of acceptance by the public,

as well as a high degree of compli

ance by both large and small retailers;

AND WHEREAS Ontario Regulation 998/75 relating to containers for car-

bonated soft drinks, made under The Environmental Protection Act, 1971
... does not eliminate the non-returnable carbonated soft drink con
tainer, but merely protects an existing form of packaging that is not
has also proven to be completely
only environmentally unacceptable, but

unnecessary;

AND WHEREAS it has become evident to both Provincial and Municipal
authorities that the beverage packaging industry does not intend to

voluntarily replace non returnable beverage container systems with
returnable systems;

AND WHEREAS both the present Minister ...

and his predecessor .. have

211 For example, An Act Respecting the City of Windsor, Private Bill No. 16,
April 1976, Legislative Assembly of Ontario; and City of London By-Law P.S.
70-217, as amended, 1976.
218 Decided April 8,

1976, Osgoode Hall, Toronto, Mr.

written decision rendered.

219 City of London By law P.S.

70 217 as amended,

Justice Hughes.

No

1976.

220 8.0. 1971, c.86 as amended, and O. Reg. 998/75, respecting classification
for containers for carbonated soft drinks.

22L The by law had been based in part on The Municipal Act, R.S.O. 1970, c.284
This section permits municipalities to enact
as amended, s.354(l)para. 114.
by-laws for regulating trades that in the opinion of the municipal council
may prove to be or cause nuisances of any kind.

222 A third ground for quashing the by~1aw was the apparent inconsistency of

Letter from
its operative parts, respecting what constitutes a retail sale.
city's Com
that
to
London,
for City of
R.A. Blackwell, deputy city solicitor
mittee on Environment and Protective Services, April 8, 1976.
223.City of London Council Resolution, April 20, 1976.
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publicly acknowledged the failure of the Province's program to
effect voluntary conversion by the beverage packaging industry
to
returnable packaging systems within a reasonable period of time;

THEREFORE BE IT RESOLVED that the Minister of Environment ...
be
urged to supplement existing legislation to make returnable
packaging
systems mandatory not only for carbonated soft drinks, but also
for
all other heavy consumption beverages such as beer and liquor,
except where other Ezpes of systems can be shown to be enviro
nmentally
more acceptable.2
The Minister's response to this resolution noted that the provinc
e pre
fers a comprehensive provincial approach to such matters,
"rather than a

series of localized restrictive by-laws."225

The province has since enacted regulations which require retaile
rs to

accept the return of clean, intact refillable bottle
s;

prohibit them from

offering throwaways unless they offer the same sizes, flavou
rs and brands
in refillable containers; and require t??? to display a
notice outlining
the regulation's deposit refund system.
The legal status of the City of Windsor by law is still unclear
,
it has not been challenged in the courts.

though

224.City of London Council Resolution, April 20, 1976.
225.Letter from George A. Kerr, Ontario Minister of Enviro
nment, to the Corporation of the City of London, August 13, 1976.
226.The Environmental Protection Act, 1971, as amended;
0. Reg. 687/76.
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OVERVIEW
Federal control of water pollution from the construction,

operation and maintenance of pipelines, railways, airports and
related activities within exclusive federal jurisdiction is in
its infancy.

There is no comprehensive legislative framework that could
ensure that federal departments,

agencies, and crown corporations

adopt and carry out measures to control water pollution from non

point sources.
Some piecemealattempts to do this have been made,
through legislation and regulations; but, with some exceptions,

they are not fully effective.

Supplemented,

As they stand now, they need to be

especially with regard to enforcement.

Administrative procedures and directives are not without
value, but their value is largely to provide advice.
They depend
upon the cooperation of the department or agency concerned, and

they must compete for attention and funds with the agency's prime
legislative mandate, which of course usually has nothing to do
with pollution control. Where there are funds available for clean
up

of existing sources of pollution, this conflict is less pro

nounced; but no controlled allotment funds exist for the prevention
of pollution from new federal activities (as do exist for pollution
clean up at existing federal facilities)

Existing federal environmental legislation is either too narrow
in its concerns (fisheries or migratory birds), not specific enough,
or silent altogether on the concerns of this report.

GENERAL ENVIRONMENTAL CONTROLS
c» t'-Ex-\\ v 1 . \

Fisheries-Act

'This Act was discussed previously.

For other information see comment below.

Migratory Birds Act and Regulations
The Act, administered and enforced by the Migratory Birds Branch of the
Department of Environment, implements the convention between Canada and the
U.S. for the protection of migratory birds in both countries.
It prohibits
the deposit of oil, oil wastes or any other substance harmful to migratory
birds in any waters or any area frequented by them, except as authorized by

government Act or regulations.1

Penalty for violation may include a fine of

$10 to $300, six months' imprisonment, or both.
If a conviction and fine
results from information provided by a member of the public, half of the
fine may be paid to that person.3

The above provisions could be construed to cover an incident, such as
an oil spill, during construction or operation of a pipeline or other trans
portation corridor, whicn resulted in contamination of land or water fre
quented by migratory birds.
However, the Act does not grant authority to an
agency to control the manner in which a pipeline or other transportation cor
ridor is built and operated, so as to prevent such an occurrence.
Moreover,
the maximum penalty for violation is too small to be much of deterrent.
It
is understood that the Act has been used in the western part of Canada principally in relation to oil exploration activities.
OTHER STATUTORY MECHANISMS
National Energy Board Act
The purpose of the Act includes the approval and regulation of the construction and operation of oil and gas pipelines and international power
lines.
These functions are the responsibility of the Board established under
the Act, whose members are appointed by the federal cabinet.
The Board is
responsible to the Minister of Energy, Mines and Resources.

The National Energy Board
The Board may make rules respecting the procedure for making applications,
representations and other matters to it, and for the conduct of hearings be-

fore it.4

The Board has full and exclusive jurisdiction to inquire into,

hear and determine any matter where it appears to the Board that violation
of the Act, regulations or any certificate, licence, permit, order or direc
tion made by the Board has taken place.
Where it appears to the Board that
the public interest requires it, the Board may make any order, direction or
approval authorized under the Act, regulations or any certificate.5 The Board

l. R.S.C. 1970, c.M-12 as amended, and Pollution Regulation S.O.R. 71/376 as

amended, 8.35.
3. S.12(2).

5. S. 11.

2. S. 12(1) of the Act.
4. R.S.C. 1970, c.N 6 as amended, 5.7.

233

may make mandatory orders for the observance of
the Act, regulations or any
certificate, where activities are taking place
in violation of any of them.6

The Board's decisions or orders may be enforced as
though they were rules,

orders, or decrees of the Federal Court of Canad
a.7
Decisions or orderscf
the Board may be appealed to the Federal Court
of Appeal on questions of
law and jurisdiction.8
The Board has the power to deterrinc the locati
on of proposed pipelines9
and international power lines,10 and for such
purposes may require plans,
documents, a description of lands to be affected
and an/ further information
it deems necessary.11
The Board may place terms and conditions on
its approvals,12 which may include requiring the applic
ant to recondition, restore,
or replace the topsoil on any land through which
its pipeline passes.l3
In
all such instances, no con truction or operation may
be commenced until the
Board has issued a certificate deciding all matter
s,14 based on public con
Venience and necessity.15
The Board may make orders exempting pipelines or
parts, or extensions thereof not exceeding 25 miles
in length, or interna
tional power lines, and associated works from Board
approval for certain mat
ters, including submission of material regarding locati
on of proposed lines
and crossings of navigable waterml6
The Board's approval is necessary for
a company to abandon a li'c.17
When the Board considers an application for a certif
icate, it must also
conisder the objections of any interested persor.
The Board decides Whether
someone is or is not an interested person.18
hearings before the Board with regard to Lne issue,
revocation or sus
pension of certificates or licences, or for leave
to abandon a pipeline or
international power line, must be pullic.
The Board may hold a public hear
ing respecting any other matter, if it considers it
advisable to do 30.19
The Board, with the approval of the federal cabinet,
may
revoke or sus~
pend a certificate, if any term or condition has not been
complied with or
has been violated.
"otice of the alleged non~compliince or violation must
nave been given to the
elder of the certificate, and tnc Board must have
afforded him an opportunity to he heard.

Environmental Provisions

The information whicw must be filed by applicants for certifice*es in-

cludes an assessment of the probable environmental impact of the
pipeline,
including a description of the existing environment and a
statement of the
measures proposed to mitigate the impact.

6.

8.12.

9. 58.27 and 37.
12. S. 46(1).
15. S. 44.
8. S. 45.

7.

S.

15.

10. S. 42.
13. S. 46(2).
16. S. 40.
19. 8s. 20(1)

8.

and (3).

ll.
14.
17.
20.

S.

18.

83. 29, 35 and 41.
SS. 26, 27, 40, 44.
S. 63.
S. 47.

21. National Energy Board Rules of Practice and Procedures.

5.0.R. 71/413 as

amended.
Draft guidelines are currently being considered to flesh out
this
requirement.
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Gas pipeline owners and operators must ensure that construction and

operation of pipelines do not interfere with the quality of soil and water. 22

Prior to construction, investigations must be undertakentx)determine ground
conditions along the proposed pipeline route and the capacity of the soil
to support vegetation after being disturbed.

River and lake bottom condi

tions must be evaluated to determine how much bottom erosion and silting

pollution is likely to result from the installation of the pipeline where
it crosses these bodies of water.23

The applicant must ensure that construction contractors and subcontractors are instructed on the requirements of all conservation laws, rules and
regulations applicable to the construction area.24 Excavation of materials,
the disruption of established natural drainage, and disturbance of natural
vegetation cover by construction work must be minimized.25 Where it OPCUFS,
the applicant must restore the area to prevent erosion and, where practicable,
must employ specified erosion control measures, so long as they do not dis
turb substantial areas of stream beds or appreciably degrade water quality.

The applicant company must further ensure

that all disturbed areas are sta

t .

bilized before the site is left, by vegetation, seeding, planting, mulching,
or placement of mat binders, soil binders, rock or gravel blankets or struc

tures.26

Other conservation measures include the practice of good forest

'

Asia mimomu .2. .

.

r .,

management in cutting and removing trees, and protection of fish-spawning

beds for sediment associated with construction work or rehabilitation.

Pesticides and herbicides may not be used on the right of way without prior
written approval of the Board.28
Pipeline construction must be inspected to ensure that it is being done
in accordance with the regulations.
Inspection must be performed by
the
company or its authorized agent, not by the construction contractor or his
agent.29
Inspectors must be competent in their fields of supervision or in
spection.30
The Board may appoint officers

for inspecting pipeline construction and

for receiving, considering and deciding in-the-field applications for changes
testing,

operation and maintenance of the line.

Board officers,

where they are of the opinion that a company is not complying with the regulations, must inform the Board and the company, in writing, of their opinion.32

A., ._. .A A

construction,

The company must employ pollution prevention and control measures to keep
to a minimum the po ution resulting from the operation of its pipeline, and
must take reasonable steps to prevent the pipeline operation from causing

8.29.

This section must be read in conjunction with 3.78 of the Act,

which requires removal of noxious weeds along the pipeline right of-way.
29. 3.41.
30. 8.42.
31. 8.45.
32. 8.46.
33. 8.69.
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28.

74/233, 8.4.

.A

22. National Energy board, Gas Pipeline Regulations. S.O.R.
23. 8.5.
24. 8.22.
25. 8.23.
26. 5.25.
27. 8.26.

V
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soil erosion, the deterioration of vegetation, and damage to fish and wildlife.33

4 . A),._...A. No ...

1

"VLIT'w- J

to the design,

The applicant may appeal these decisions to the Board.31

The company must inform the Board of incidents, including leaks and
breaks in the pipeline;34 and follow up reports must include a description
of the dispersal of escaped substances, particularly in relation to soil
and natural waters.
The Railwav 43335

The Act regulates the construction, operation, maintenance and abandon
ment of railways.
Railway companies are subject to the sanction of the Canadian Transport Commission and its Railway Transport Commitee.
The Minister
of Transport has principal responsiblity for tne Act and its administration.

iv"

.

Construction of railways or parts thereof may not be commenced until
the general locatiOK, and the plan, profile and book of reference have been
approved by the Commission.36 All watercourses to be crossed or affected
must be shown in the plans,37 and if tacv are diverted or altered, tney must
be restored as nearly as possible to their former state.38 The Commission
may authorize deviations from the establjsncd or proposed routes,39 or may
by regulation or order exempt a company from the requirement that it submit
plans.40
The construction of railway or ancillary works over or in navigable wa
ters, or on the beacn of such waters, is under tne supervision of the Com
mission and the cabinet.
The Commission may order construction on such terms
and conditions as it deems expedient; give directions respecting the supervision of any such work; and alter plans and specifications submitted to it,
as necessary to secure the protection, safety and convenience of the public.41
Companies constructing railways must make and maintain suitable ditches
and drains for areas surrounding the railway, to connect with ditches, drains

and watercourses upon the lands through which the railway runs/+2

Tne Com-

Railway companies and passengers may not carry dangerous goods,
in conformity with the regulations made Ly the Commission.

except

Disobedience to orders of the Commission is punishable by a penalty of
at least $20 and up to $5000.
Officers of the company, as well as the com~

pany itself, may be penalized.45

Failure to comply with cabinet or Commission

directives respecting matters incidental to construction, including construc
tion of bridges, can be penalized by a forfeiture of $200 for each day after
the date set for compliance by the Commission.
Penalty for failing to re
move noxious weeds along the right of way is $2 per day.47
The fine for car

u...

4 K. 4"

ukennn. u-

..._..A\

Al.

pany must annually remove all noxious Weeds along toe right of way.43

.1

u.~.4¢i:;u¢.1\4b....q.l_.x

A.

34. 8.85.
36. R.S.C.

37. 8.109.
40. 8.119.

1970,

35. 3.86.

c. R 12 as amended,

ss.107 and 111.

38. 8.103.
41. 8.189.

39. 83.111 and 119.

43. 3.219.
46. 8.351.

44. 8.295 and 296.
47. 5.358.

42. 8.208.
Terms and conditions for the construction of drainage works sur
rounding telegraph or telephone lines may he made by the Commission as well.

8.318(9).
45. 8.343.
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rying dangerous goods,

except in conformity with Commission regulations,

up to $500 for each offence for a company,48 and $2000 and two years' im

is

prisonment for a person.49

l

The regulations governing transport of dangerous commodities by rail50
prescribe Commission requirements for packaging, marking, labelling
and
other matters.
They list dangerous commodities, detail specifications for
shippers and carriers, outline procedures for accident reporting, and author-

ize commission inspections and investigations.

Prepublication of, and public

hearings on, proposed regulations may be undertaken by the Commission.5

Atomic Energy Control Act
Principal provisions of this statute may be found in the report on dis
posal areas.
Relevant to this report is the power of the Atomic Energy Con-

trol Board to regulate the transportation of prescribed radioactive substances.52

Shipment of radiocative prescribed substances must comply with the re
quirements respecting packaging and labelling and any other requirements prescribed by any body having jurisdiction by statute over the proposed mode
of
transportation, or, if there is none, by the Canadian Transport Commission.
The AECB may exempt any shipment of radioactive prescribed substances from
CTC requirements, upon such conditions as it may specify.53
Ministry of Transport and Airports

As the owner and operator of most national airports, the federal Ministry

of Transport has the power to construct and permit the construction of air

ports and airport runways, and to oversee their operation and maintena
nce.54
The Ministry therefore has the power to adopt measures to control water
pol-

lution from such facilities, during both construction and operation.

Transportation of Dangerous Goods (Proposed)
It is understood that consideration is being given to introduction of

a bill to regulate transportation of dangerous goods by truck
and other modes.
Its purposes would include protection of the public health and
safety and of
the environment.
Mechanisms are understood to include the promulgation and
enforcement of uniform safety standards and procedures for carrying
or handling such goods.
Administration of the Bill would be the exclusive responsi
bility of the Transport Ministry.
No other information on this bill is avail

able at the time of writing.

48. 8.384.
50. S.O.R. 74/456 as amended.

Rail, as amended.
51. Part 71.

53. S.O.R.

54.

74/334, s.23.

49. 8.383.
Also known as C.T.C. General Order No. 1974 1
52.

R.S.C.

1970, c.A l9,

For example, Toronto International Airport.

as amended.

See also the Aeronautics Act,

R.S.C. 1970, c.A 3; the Department of Transport Act, R.S.C.
1970, c.T-15; and
the National Transportation Act, R.S.C. 1970, c.N-l7, as
amended.
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NON STATUTORY ACTIVITIES
Environmental Assessment and Review Process and Guidelines on

Pipelines, Transmission Lines, Airports and Related Development
The Environmental Assessment and Review Process (EARP) has been discussed
in previous reports.
In summary, the process is intended to apply to all
federal departments and agencies for projects initiated by the federal
government, or where federal funds are solicited, or where federal property
is required.
Federal proprietary crown corporations and regulatory
agencies are invited to participate.
Because the process has no basis in law, its success as an environmental
protection mechanism rests on the good will of participating agencies.
Departments are responsible, to begin with, for screening all their
projects for potentially adverse environmental effects.
If they find,
on the basis of existing information (if any), that no adverse environmental effects will result, their decision is final.
No further reference to EARP is required, and no administrative appeal is allowed for,
though environmental design solutions may be incorporated.
The department or "initiating agency may find that it cannot tell
what the environmental effects will be.
If this is the case, the EAR?
calls for the department or agency to prepare an "initial environmental

evaluation".

The Department of Environment has prepared a series of

guidelines for use by other government degartments and agencies preparing
these initial environmental evaluations.5
The guidelines cover Such
areas as oil and gas pipelines, electrical power transmission lines,
railways and airports.
The guidelines generally suggest that the in
itiating agency outline the proposal, including its construction, operation,
maintenance and abandonment phases,

the state of

the existing

environment,

and the significance of the impacts expected and measures to be taken to
mitigate them.
However, agencies are not required to use these guidelines.

,.

f

The guidelines clearly anticipate that the initiator will consider
the impact upon water quality from land use activities.57
As with the
first phase, however, the initiator decides on the significance of the
environmental effects.
If he does not consider them to be significant,
the project may proceed as planned without further reference to EARP.
No administrative or other appeal procedure from that determination is
included in EARP, though environmental design solutions may be incorporated.
The initiator is expected to design the project so as to mitigate the
adverse environmental effects identified in the I.E.E.,
but no

55.

56.
57.
58.

The EARP was first authorized by cabinet directive in December,
It is an administrative procedure, not a legal requirement.

Guidelines for preparing Initial Environmental Evaluations issued by
the Chairman of the Environment Assessment Panel, September 1976.
See, for example. I.E.E. guidelines respecting oil and gas pipelines
and airports.
EARP:
Procedures and Responsibilities, Part III.
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procedures are outlined in EARP to ensure that this will be done.
If the initiator finds that significant environmental effects
are expected, the matter is referred to the Chairman of the Envir

onmental Assessment Panel.

The Chairman arranges for the establish-

ment of a review panel, which must include a member of the initiating
agency.
This group issues environmental impact statement guidelines to the agency.
The guidelines are available to the public,

unless otherwise directed by the Minister of Environment in consulta-

tion with the initiating Minister(s).
The resulting impact state
ment and panel report recommendations to the Minister may be made
available to the public, unless otherwise directed by the Minister.58

Public meetings may also be held by the Panel, though this is obviously

contingent on whether the guidelines and the impact statement have
been made public.

Responsibility for surveillance and monitoring, based on
Ministerial decisions and Panel recommendations, is to be assumed by

the "appropriate" agency.

This may result in Environment and the

initiating agency having joint responsibility for such matters.
However, the EARP gives no details on surveillance and monitoring.
The Department of Environment and the initiating agency are expected,

though, to keep the Chairman of the Environmental Assessment Panel

informed on how Ministerial agreements based upon Panel recommendations

are being carried out.
The EARP does not say whether such reports
may be made available to the public.
EARP and
regulatory
agencies

A further important issue is the relationship of EARP procedures
to matters coming under the legislative jurisdiction of regulatory
agencies such as the National Energy Board.
This will be further
discussed below.
Other Guidelines

Other guidelines respecting environmental, includ
ing water quality,
matters arising from airport or pipeline develo
pment have been or are
being developed by the Environmental Protection
Service, Department of

Environment, as well as by other government departments
and agencies.

The relationship of these guidelines to each other,

to those noted

above, and to mechanisms established by agencies with
exclusive

.1. seq-FAV-a-gmmr

.. A

:1

jurisdictional or proprietary control, both where
environmental
assessments are required and where they are not,
is complex and
sometimes ambiguous.
For example, the Environmental Protection
Service has drafted technical guidelines on gas pipeli
ne develop
ment, distinct from the guides noted above.5
These are understood

to be distinguishable from those guidelines in that
they are design
oriented and could presumably be used on "non-major"
projects.

However, the National Energy Board has also prepar
ed environmental
guidelines for applicants for construction and
operation of oil
and gas pipelines.

59. Department of Environment, Environmental Protection Service,
Environmental Guidelines for Gas Pipeline Development, July 1975. (draft)
60. National Energy Board. Environm
ental Information Guidelines for
Pipelines, May 1976. (Draft)
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There are also NEB gas pipeline regulations 4 which, being authorized by
legislation, would supersede any non statutory instruments, including guide
lines.

The federal Ministry of Transport is developing guidelines for environmental protection in the environmental planning, design, construction and
These guidelines include sections on
operation of airport facilities.
preventing soil eros' n and surface and groundwater pollution from new and
There are also numerous internal Transport manuals
existing facilities.
respecting various aspects of cog truction of airport facilities and
environmental and other matters.

Site 3 ecific guidelines for proposed airports have6zlso been
or environmental impact statements drafted.
developed,
Control and Abatement

of Pollution

from Federal Facilities

The control of water pollut' n from existing federal facilities is
The
discussed in a previous report.
authorized by Cabinet directive,
are
which
airports
program includes abatement of water pollution from
Studies of airport problems have generally
federally owned and operated.
revealed, for example, that aircraft de icing activities are a major source
of pollution to surface drainage; fueling and de fueling operations contri
bute to surface drainage pollution through spills; and the application of 66

urea for airfield de icing results in contamination of storm water runoff.

Recommendations for remedial measures have included stormwater management,
such as collection, storage and treatment of contaminated runoff from air
Further studies on treatment of urea contaminated runoff
POrt facilities.
Resulting recommendations could have
and are underway.
have been urged,
y and nationally.
provinciall
application to other airports
AGREEMENTS AND CONTINGENCY PLANNING

As part of the Canada U.S. Agreement on Great Lakes Water Quality,
both parties agreed to maintain in force the Joint U.S. Canadian Oil

61. Ministry of Transport and its Canadian Air Transport Administration
guidelines, Airport Environmental Protection Design, December 1975. (Draft)
These include manuals produced by the Building Struc
62. Ibid, page 2.
tures Division, the Surface Structures Division, the Mobile Support and
Stationary Equipment Division and the Utilities Division.
63. Department of Environment, Environmental Protection Service, Environmental Guidelines for the Construction and Operation of the Pickering
These include subsections on appropriate erosion
Airport, November 1974.
and sediment control plans prior to construction.
64. For example, an airport proposed for Hamilton is being Subjected to

environmental assessment requirements which include evaluation and proposed

implementation of sediment and erosion control measures should the facilities be approved.
65. Government of Canada, Cabinet Committee on Government Operations, Direc

tive on "Control and Abatement of Pollution by Federal Activities - Cleanup
and Prevention", June 8, 1972.
66. See, for example, Environment Canada. A study of Environmental Problems
at Toronto International Airport, July 1975.
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and Hazardous6yaterials Pollution Contingency Plan for the Great

The purpose of the Plan is to provide co-ordinated
Lakes Region.
responses to pollution incidents in the Great
tary
and supplemen
Lakes System by the appropriate governmental agencies.

objectives of the plan are:

The

(1) to develop appropriate preparedness

measures, and discovery and reporting systems for pollution incidents;

(2) to institute measures to restrict areas affected by a spill;
(3) to provide appropriate equipment as needed.

The regional Department of Environment contingency plan under

takes tgsparficipate in the above measures for the Ontario Great Lakes69

in co-ordination with other federal and provincial agencies.
Region,
The federal government also has reSponsibilities under the Ontario
Contingency Plan and for dealing with spills originating at federal
facilities. The Environmental Emergencies Branch of DOE has principal
responsibility, and co ordinates activities respecting contingency

planning, training, and identification of ecologically sensitive and
The information normally required by the Branch in
high risk areas.
the event of a Spill includes nature of

duration

material spilled, volume,

area affected, spill mobility, weather conditions and control

action.

The Centre of Spill Technology is responsible for technological
development of counter measures to deal with spills of oil and other
testing,
Its two principal responsibilities are:
hazardous materials.
techniand
equipment
measures,
evaluation and development of counter
ques to combat spills of oil and other hazardous materials; and the
design and development of various countermeasures and systems for
specific high risk and sensitive areas.
As part of the Federal Clean up Programme at federal facilities,

federal operations are expected to deal with spills and other environ
mental emergencies through appropriate notification, containment, and
clean-up.

Pursuant to the Ontario Plan, the DOE Environmental Emergencies

Branch and DOE must assume a lead role when spills originate at
federal facilities, or other facilities which fall under federal jurisdiction, or affect or threaten to cross international or inter
provincial waters, or when chemical dispersants are used.

67. Great Lakes Water Quality Agreement, 1972, Annex 8.
68. See Federal Department of Environment (Ontario Region) Contingency
Plan for Oilspills and Other Hazardous Materials.
69. For example, Ministry of Transport for Canada, and Ontario

Ministry of Environment.
NOTE:

There is no footnote 70.
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COMMENT
Pipelines
Despite the existence of the Environmental Assessment and
Review Process, the National Energy Board, and not the Department
of Environment, decides what environmental measures must be carried
out by pipeline companies.
Fisheries

Act

The Fisheries Act,71 in theory, would permit the federal

Minister of the Environment to require plans and specifications from
anyone, including pipeline companies, proposing to construct works
which might adversely affect waters frequented by fish, by the
deposit of delttercous substances.
The Act has not been used in
this manner to date.
However, at least one Fisheries Act prosecution has been under
taken in relation to construction activities.
The trial court held
that silt deposited by a bulldozer stirring up a river bed was a

"deleterious substance".

The Court of Appeal, however, reversed the

decision on the grounds that there was no evidence that the silt was
harmful to fish; that fish eggs (to which the silt was testified to
be harmful) were not included in the Act's definition of fish; and
that they? were no fish eggs in the stream at the time of the alleged
offence.
It is understood that amendments to the Fisheries Act will bring
fish eggs and aquatic habitat under the protection of the Act.
In
any event, the use of the Fisheries Act for requiring plans and
specifications prior to the commencement of construction (including
construction of pipelines) must be done in cognizance of the above
constraints.

The

N-E-BR019

Because the National Energy Board has essentially exclusive

jurisdiction over pipelines, this

iscussion will centre on the

Board's environmental mandate and how that mandate is carried out.
Under current Board rules of practice and procedure, an applicant

for a certificate for a pipeline must submit a description of the existing

environment to be affected; an assessment of the probable environmental

impace of the pr osal; and a statement of the measures proposed to mitigate the impace.
However, the Act, rules of procedure, and regulations
ar: silent on the weight
if any
the Board will give to environmental
ma ters.
I
The Board has stated that its policy is to satisfy itself that
the construction and operation of pipeline facilities will not cause
environmental impact or pollution in excess of the limits set by

71. R.S.C. 1970, c E l4 as amended
No. l for a fuller discussion.

(by lST Supp. c.l7)

72. Regina vs. Stearns Rogers Engineering Co. Ltd.
669

(B.C.) reversed by (1974)

3 W.N.R.

of Appeal).
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See Report

(1973) 2 W.W.R.
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those agencies with primary responsibility for such matters.
To
this end, the Board expects pipeline companies to provide information

and to adduce evidence on any applicable environmental standards
of federal and provincial agencies that they would be required to
meet, and also 0 0the status of, or plans for, their compliance with
those standards.

While recognizing that environmental factors are important, the

Board also states that such factors will only

be taken into account

in deciding pipeline apg ications "to the extent that they are deemed

relevant by the Board."
It is instructive to View the Board's
environmental mandate in practice, in the context of recent pipeline
applications.

Interprovincial Pipe Line Limited (IPL) recently applied to the
Board for a certificate to construct a 520-mile extension to its
existing pipeline from Sarnia, Ontario to Montreal, Quebec. The applicant, as well as numerous intervenors, including the province of

Ontario, provided evidence on environmental aspects of the proposed
pipeline and on the policies, practices and procedures to mitigate
the environmental impact.
In fact, the m 3t discussed aspect of the
application was its environmental impact,
7¥hich took up nearly half
of the Board report to the federal cabinet.
The Ontario Ministry
of Energy, which co-ordinated the Ontario intervention, focused
particularly strongly on environmental matters.
Included in the
Ontario brief were submissions that construction crews be educated with
with regard to environmental concerns, and that specific instruction

and supervision be used to ensure that procedures are followed; that
timing constraints for construction be detailed, especially for watercourse crossings; that refueling and maintenance be carried out in
approved areas and in such manner as to avoid infiltration to the

water table or runoff into watercourses;

that Ontario make available

to the National Energy Board, at provincial expense, qualified persons to supplement the Board's inspection staff under the direction
of the Board, or that additional inspectogs be appointed by the
Board, respecting environmental matters.

'

These matters were also clearly brought out during testimony and
cross examination before the Board.
For example, the following
exchange between the Ontario Ministry of Energy counsel and the

73. See Carruthers, "New Pipeline Rout
e is Plagued by Problems About
Environment", Toronto Globe and Mail, October
12, 1974.
74. National Energy Board. Report to the Governor
in Council in the
matter of the Application under the National Energy
Board Act of Inter
provincial Pipe Line Limited, May 1975.
75. Submission of the Minister of Energy for Ontario as
Intervenor before the National Energy Board respecting the Applic
ation by Interprovincial Pipe Line Limited for a Certificate of Public
Convenience
and Necessity to construct a Pipeline Extension from
Sarnia, Ontario to
Montreal, Quebec, May 1974. Excerpts from the appen
dices of the
Ontario submission are reproduced in
Appendix 1 of this report.
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environmental consultant for the applicant indicates
that those
involved in the hearing, including the applicant,
the intervenors,
and the Board, were fully cognizant of the measures
that were
likely to be necessary to ensure environmental protection
during
construction:
Mr. Rogers
(Counsel,
Ontario Mini

One of the things you have said a number
of times and I think you refer to it in
the submission, is that a lot of on site

stry of Energy).

decisions will have to be made.

Mr. Duncan:
(Environmental Consultant for the

That is right.

Mr. Rogers:

That some of the environmental problems can

Applicant)

only be handled right on the site?

Mr. Duncan:

Right.

Mr. Rogers:

Therefore it is important that you have some
body along with the crews who has an under
standing of environmental problems and, more
importantly I suppose, environmental solutions.

Is that right?

Mr. Duncan:

Yes,

Mr. Rogers:

That is what you meant when you said "res-

that is right.

ponsible and effective action in the field is of
the primary importance ?

Mr. Duncan:

That is right.

Mr. Rogers:

That is one of the essential things for pro

tecting the environment in the construction
of this pipeline?
Mr. Duncan:

Too many of these environmental studies get

involved in huge baseline inventories and then

it stops there and people assume that the
construction operators in the field will read
the literature.

Mr. Rogers:

But that does not always happen, does it?

Mr. Duncan:

Not exactly.
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Mr. Rogers:

No matter how well intentioned the company

may be sometimes these good intentions do not
get translated down to one or two contractors.

Mr. Duncan:

Briefing of contractors is a useful exercise.

The Board, in approving the application, made a number of observations
and rulings, including:
Details of measures to prevent or minimize
erosion, siltation and deterioration of water quality during river

crossing construction should be available to the Board and intervenors,
for review at the time of hearing into planning and scheduling of
construction of facilities; the applicant should have environmental
experts attached to each construction spread;

construction contractors

must be instructed by the applicant to follow the advice given by the
environmental experts and, where their advice cannot be followed, the

Board must be notified; the Board's staff will inspect the construction
of the pipeline to ensure that the Board's environmental requirements
are met; the applicant's contingency plans must
incorporate environmental
requirements; environmental inspection by the applicant in the years

following construction is expected, in order to observe conditi9 s and
advise on such remedial or maintenance work as may be required.
Despite the seeming surfeit of environmental requirements annexed
to the approval for construction, federal, provincial and local
agencies recorded subsequent in~the field departures from those requirements. For example, Environment Canada observers noted, at
various times, failure by construction contractors to implement effec
tive temporary soil stabilization and erosion control techniques;

bank erosion and slumping where the pipeline crossed streams; failure

to clean up or rehabilitate soil contaminated by an oil spill, five
months after the occurrence; failure to remove accumulated mud and

material from tracked vehicles before crossing streams; refueling of
vehicles directly in, or adjacent to, watercourses, and dumping of
empty fuel cans into such waters; and a general lack of environmental
awareness on the part of construction and rehabilitation crews.
Similar observations were made by the Ontario Ministry of Environment
in its field observations of the pipeline's construction.7
Local agencies and conservation authorities also indicated that

they were not informed or consulted by the construction contractor
prior to commencement of construction of river crossings in their

Eg?

76. In the matter of an application by Interprovincial Pipe Line Limited
for a certificate of public convenience and necessity before the
(National Energy Board). Transcript of proceedings, Volume II, pages
223 224, May 1974, Ottawa.
77. Interview with R. Gwilym:_Environment Canada;_3uly
27,7l976, Toronto.
Mr. Gwilym field observed and filed periodic reports on
the IPL con
struction from approximately November 1975 to June
1976.
78. Ministry of Environment, Environmenta
l Approvals Branch. Status of
Interprovincial Pipe Line Limited Constructi
on, May 1976.
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jurisdict ons,

changed.

or before NEB~approved environmental practices were

Local municipalities had urged during the hearings

that the NEE require the applicant to cons§&t with concerned
municipalies and conservation authorities.

Environmental agencies involved in field review for this
project argued that these problems stemmed principally from two
interrelated factors.
First, construction contractors did not
understand the necessity for environmental constraints, despite
the hearings.
Second, NEB inspectors, responsible exclusively for
environmental matters, were not continuously on site.
It is under
stood that construction frequently took place with no NEB inspectors
present, since they worked a shorter work week than construction
crews, and that the inspectors who were available were responsible
for all facets of construction
safetg, welding, engineering, etc. -

as well as environmental matters.

'

Many of these problems

appear to8be endemic to pipeline construction throughout North
America.
It is submitted that the following ought to be required under
the Act or regulations, not subject to the Board's discretion:
(1)

Environmental

inspectors from the Board or

environmental

agencies

should be authorized to ensure that environmental guidelines are

being followed.
(2) Environmental inspectors should be authorized
to issue stop and/or clean up orders when environmental guidelines
are not being followed. (3) lnspectors' reports should be made
available to the public at the end of each month of the project's
life.
In addition, general prohibition and offence penalties ought
to be introduced in the Act and regulations, such that when environ
mental provisions in the regulations, orders or certificates are

violated they are subject to remedy at law.

79. See, for example, Hamilton Region Conservation Authority Report

to its Executive Committee regarding the Interprovincial Pipe Line
stream crossing and resulting sedimentation to Spencer Creek,
December 4, 1975.
80. Submission of the Regional Municipality of Waterloo, Supra note 76

at pages 38-39.

81. See, for example, Halloran "House Investigators Doubt Alaska Pipe
line will Open on Time", The New York Times, September 5, 1976.
Environmental problems recorded in the construction of that pipeline
have included "unnecessary erosion" and "excessive" oil spills from
construction machinery.

It is further submitted that environmental bonds ought to be
required of applicants that are commensurate with the costs of
clean up or rehabilitation that would fall upon the government if
construction contractors failed to meet environmental standards.
In addition, or in the alternative, where construction contractors
display a pattern of violation of environmental constraints,

future federal loans, grants, contracts, licenses or c§§tificates
should be denied such operators for specified periods.

General oil pipeline regulations with environmental provisions
should be promulgated similar to existing gas pipeline regulations.
Finally, it is submitted that the relationship between the EARP
process and the NEB regulatory authority should be clarified. While
the NEB regulatory mandate is such that it has wide discretion
to receive and consider information relevant to a proposal, the
NEB is the final arbiter of which environmental constraints it will
adopt. Moreover, since other federal regulatory agencies, such as
the Canadian Transport Commission, have similar discretion and
decision making authority, it is submitted that federal environmental
policy as conceived in the EARP process,

is not uniformly applied,

since it is subject to varying interpretations and degrees of
adoption by each regulatory authority.

It is further submitted that NEB regulatory procedures (and
indeed those of all other federal departments, agencies and crown
corporations) should conform to a statutorily
authorizedfederal
environmental policy embodying general EARP procedures respecting
protection of the environment from all federally owned, supported
or regulated construction activities.
Such a process would have the
virtue of stangzrdizing federal environmental protection measures
and responses.

82. Such a policy recommendation is made in the Ontario Interministerial

Task Force on the Human Environment.

Plan", June 1974, at page 74.

"Toward an Environmental Action

83. The NEB gas pipeline regulations,

including their environmental provisions, would have

beeninapplicable

to the IPL application, as it was for a crude oil pipeline.

It is

difficult to know exactly what IPL was required to adhere to, however,
as the Board did not prepare a detailed list of those undertakings
which IPL was responsible for meeting. This failure was criticized
by provincial environmental agencies (note 78, above).
84. Such a Bill was recently proposed in Parliament.
See "An Act
to protect the Canadian environment by instituting mandatory impact

assessment procedures prior to the construction of installations
potentially damaging to the environment." (Private Members Bill
Mr. Wenman). House of Commons, Order Paper No. 9, October 22, 1976,
30th Parliament, Second Session, Ottawa.
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Railways

Control of railways, other than railways operated

Olly

within a province, resides with the federal government.
Thus,
both private corporations and proprietary crown corporations
operating interprovincially are under Ministry of Transport and
Canadian Transport Commission jurisdiction.
Relevant case law on
the issue confirms that the federal government has exclusive
jurisdiction in regards to the construction, operation and main
tenance of interprovinggal railroads.
Thus, provincial and local
laws are inapplicable.
The language of the Railway Act is such that the Railway
Transport Committee of the C.T.C. would be able to prescribe water
pollution prevention and abatement measures pursuant to terms and
conditions of licences, and through the regulations.
As noted above,
all railways must submit plans agd profiles to the RTC before they
may proceed with new activities.
The one exception to RTC
jurisdiction is the Canadian National Railway.
The CNR requires a

direct order-in council approval from the fe
recommendation of the Ministry of Transport.

ral cabinet on the
Discussion with

Railway Transport Committee officials, however, indicates that
currently the RTC does not require or recommend procedures to control
water pol§§tion from construction, operation or maintenance of
railways.

The principal responsibility in this area has thus fallen on
the Environmental Protection Service of Environment Canada.
Of
special interest is the relationship of EPS to CNR.
CNR, as a
proprietary crown corporation,
has extensive rail facilities in the
Great Lakes Region.
It is required under special Act to obtain the
approval of the federal cabinet, by order in council on the recom
mendation of the Ministry of Transport, before it may constrg t,
maintain and operate railway lines, branches and extensions.
Except in the case of order in council submissions, for which the
federal Treasury Board currently requires CNR to have an environmental review from Environment Canada, Environment Canada has no
direct oversight over CNR.
It is understood that because CNR is
a proprietary crown corporation, and therefore in competition with
private enterprise, it is only invited and not required to enter
its proposed projects into the EARP process.

85. The British North America Act 1867 as amended ss.92.lO(a).
86. See, for example, C.P.R. v. Notre Dame de Bonsecours (1899) A.C.367

R. v. C.S.L. Limited (1960) O.W.N. 277, (1961) O.W.N. 89 (County Court)
and R. v. C.N.R. (1975) 4 C.E.L.N.7. (Provincial Court of Ontario

(Judicial District of Hamilton Wentworth)).

87. See General Order N0.E.l of the Canadian Transport Commission res
pecting the filing of maps, plans, profiles and books of reference

which must be received by the Commission.
88. CNR Order-in Council, Privy Council of Canada, P.C. No.1967 205
respecting bridge construction and related facilities.

89. Interview with H.G. Hibbard, Director of Rail Services, Railway
Transport Committee, Ottawa, September 7, 1976.

90. Canadian National Railways Act, R.S.C. 1970, C.C lO as amended 5.22.
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Current CNR environmental policy, however, is to ensure in
all company operations the provision of such protection of the
environment as is appropriate, technically feasible and economically
practicable; and to reduce over a period of time (undefined) air, water,
soil, sight and noise pollution to a level equal to or below the
standards set by the responsible government agencies.91
That policy not

withstanding, CNR has recently successfully opposed having to comply with
conservation authority dump, fill and construction regulations.92

Although Environment Canada has no power to regulate railway
environmental protection practices, it has undertaken reports, inventories,
and assessments.
Since 1971, it has issued at least three inventory

inspection and assessment reports of CNR pollution problems in Ontario,93
and is currently undertaking a fourth. 94 Environment Canada recommendations
arising from these pollution inventories have included the need to control
and immediately clean up fuel oil and other spills; use of drip trays and
interceptors at oil fueling stands; clean up of oil-saturated water;
replacement of contaminated top soil; minimizing use of oil for dust
control; control of erosion, sedimentaion, and contaminated runoff from

existing facilities.

To 1974, CNR had taken such remedial measures at at

least ten of its facilities.
It is understood, however, that CNR sets its
own priorities as to which measures it will adopt, and how quickly.
At least five CNR order in council submissions have had environmental
reviews by EPS. 95
These have usually involved spur line, car loading

and industrial development facilities.

Recommendations for minimizing

'

erosion and sedimentaion during construction, operation and maintenance
of such facilities have been included and incorporated into planned
expansions.
However, on at least one occasion, CNR has

91.

Statement of C.N.R. Environmental Protection Policy (1975).

92. R. v. C.N.R. (1975) 4 CELN 7. The prosecution, undertaken by the
Hamilton Region Conservation Authority for CNR failure to obtain a
permit, was rejected by the Provincial Court on grounds that dumping
fill and track construction were matters falling under the term

"construction, operation and maintenance of a railroad", and as such

were matters falling under 9.92.10 (a) of the BNA Act and relevant
Federal legislation, and did not come under the jurisdiction of a
conservation authority, which is a Provincial agency.

93.

'

"Inventory Inspections and Assessment of Pollution Problems of

CNR Facilities, Great Lakes Region", August 1971;

"Inventory Inspections

and Assessment of Pollution Problems, CNR, St. Lawrence Region", August
1972; and "Inventory Inspections and Assessment of Pollution Problems,
Prairie Region, Lakehead Area", June 1973.
94.
Inventory Assessment of CNR begun in fiscal year 1975 to run to 1977.
95. To February, 1974.
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used its review from Environment Canada to shield it from having
to comply with Provincial Eggulations respecting the dumping, filling
or constructing of works.
It is submitted that, as Environment Canada does not have approval
authority over railway pollution problems, and cannot satisfy itself
that the measures it directs for water pollution control will
be adopted,
it has the worst of two worlds
responsibility without
appropriate
authority.
It is submitted that recommendations made in the discussion
of pipelines, respecting statutory authorization of an EARP like process,
would be useful with regard to railways as well.
Airports

Control of land
Federal jurisdiction.

e within airport property is within exclusive

Some proposed major airports or airport expansions in Ontario
are being preceded by comprehensive environmental studies as part of
the EARP process.
These studies have reviewed or are in the process
of reviewing, water quality protection measures which will be
necessary during the construction, operation and maintenance of such
facilities should they be approved.
These measures are understood
to includeggppropriate nutrient, sediment, erosion and stormwater
controls.
Because the current proposals in the EARP process are not yet
at the approval stage, it is not possible to detail how the proper
adherence to such environmental constraints will be ensured,
especially during the construction stage.
For example, while it
is possible to postulate that proper sediment and erosion control
will be attached in construction contract documents or specifications,
recent experience with pipeline construction (discussed above) indicates

that supplementary mechanisms may be necessary.
However, it is
understood that monitoring programs for tracing environmental effects
at every stage of the proposed projects have been recommended.
Only a small percentage of total airport construction projects
planned to 1982 are submitted to EARP.
In Ontario, construction

96.
R. v. C.N.R. (note 92, above), and Written Argument Presented on
Behalf of Canadian National Railway Company Relevant to a Charge

Brought Against it Under the Conservation Authorities Act and tried
in the City of Hamilton Before His Honour Judge Morrison, April 9,

1975.
By Solicitors for CNR, pp. 1 and 2.
97.
Johanneson v. West St. Paul (1952) 1 S.C.R. 292; Orangeville
Airport Limited v. The Corporation of the Town of Caledon (1975)
9 O.R. (2d) 7.
98.
This is understood to be the case for at least the Hamilton and
Windsor airport proposals.

projects that have

been determined by the Ministry of Transport

to require an "initial environmental evaluation" (IEE) form ap

proximately 2.5% of total airport construction projects to 1982.

Nationally, the figure is 2.3%.99

The figures are outlined in

Table 6.
It is arguable that the cummulative effect on the environment
of the many smaller construction activities associated with the
expansion of the airport program will be as significant as the few
major projects which will receive detailed environmental scrutiny.
CATA's proposed guidelines indicate that appropriate measures for
erosion and water pollution control will
be incorporated into contract documents and specifications.61 Comments made in the discus
sion of pipelines, respecting the necessity of supplimentary mech
anisms, may apply for smaller projects as well.

With respect to existing water contamination problems from

airport runoff, studies at Toronto International Airport are cur
rently being undertaken to find out how to minimize the environ
mental impact from the application and use of urea as an airport
runway de icing agent.
Results are also expected in September 1977
from investigations at airports in British Columbia.
Transport of Dangerous or Radioactive Materials by Road and Rail
Contingency
Plans

Dangerous commodities are defined by the Canadian Transport
Commission to include explosives, compressed gas, flammable liquid,
flammable solid, oxidizing material, poision, radioactive or corrosive
material.
It is understood that under the Railways Act, apart from
handling, shipping and packaging requirements under the regulations,
there is no requirement under terms and conditions of approvals, or
under the regulations, for the type of clean up procedures which

must be followed in the event of a release of a dangerous

commodity

to the environment.
There is also no requirement in law that a
company carrying dangerous goods must have a contingency plan in the
event of a spill or other release of dangerous goods to the environ
ment; nor will the proposed Transport of Dangerous Goods Bill require
one for trucking or multi modal carriers.
Carriers have, however, adopted some form of plan in many in
stances.
The CNR, for example, notes that it is company policy to
initiate containment and clean up procedures at the scene of
accidental spillage originating from CNR operations.
When a spill
occurs the appropriate regulatory agencies are to be informed of,
among other things, any material that has escaped to a waterway or
poses a threat of doing 30.1

99.

Projects for which initial environmental evaluations are performed

do not necessarily go on to require full environmental assessments..
See discussion under

100.

EARP,above.

CNR Plan for Handling Train Accidents Involving Dangerous

Commodities, May, 1976.
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TABLE 6

PLANNED AIRPORT CONSTRUCTION PROJECTS *
1976 1982

REGION

Total Number

Total Number

PLANNED

REQUIRING IEE

CANADA

ONTARIO

Source:

1048

24

117

3

Environment Division, Canadian Air Transport
Administration (CATA) Ministry of Transport and
Environmental Assessment Panel, Department of
Environment,

Ottawa.

* Figures are for planned airport construction projects in

CATA, MOT plans as of August, 1976, exclusive of equipment.

Table 7 outlines figures for the last four years for incidents
involving the transport of dangerous commodities.

Figures compiled by or for the RTC normally do not say how much of

It is therefore difficult
the material that was spilled was cleaned up.
ses, through either
watercour
to
lost
be
may
material
much
how
determine
to

direct discharge or drainage following

incidents or accidents.

exceptions, RTC figures only emphasize causes of accidents,

With some

(such as improper

packaging or defective containers) and casualties (killed or injured).

Environmental agencies have more recently begun to compile figures
respecting amounts and types of material spilled and recovered from the
environment. 101

As noted above, the transportation of radioactive materials is
AECB and
Since
radioactive controlled through the Atomic Energy Control Regulations.
ve
radioacti
of
transport
the
governing
there are few regulations
materials
for
y
authorit
t
competen
the
as
acts
materials by road, the AECB
transport

this mode, requiring that shipments comply with CTC regulations
as applicable. CTC regulations for the transportation of radioactive
materials, like similar regulations by most other countries, are based on

the "Regulations for the Safe Transport of Radioactive Materials"

published by the International Atomic Energy Agency.

Future revisions to

the Canadian regulations will also be based on the IAEA regulations.

The AECB applies either the IAEA (1973 edition) or CTC (IAEA 1967 edition)
Under the IAEA regulations, all packaging
regulations as appropriate.

must meet defined performance criteria which, in the case of significantly

n
hazardous types and quantities of radioactive materials, includes retentio
ns.103
conditio
accident
severe
of shielding and containment capability under
In addition to regulating road transport of radioactive materials,

the Board serves as the technical advisor to the regulatory authority
for rail (RTC). It is understood that this role involves the evaluation

ry
and certification of packaging designs and shipping procedures, regulato
s,
operator
facility
t
liaison with designers, shippers, carriers and transpor
tive
radioac
g
the investigation of transportation accidents involvin
regulations.
materials, and the review and recommendation of revisions of the

It is estimated that there are approximately 60,000 shipments per year

uranium
in Canada of radioactive materials, exclusive of shipments of
d
estimate
An
ates.
concentr
and thorium ores and chemical
This is true, for example, of the Environmental Emergencies
101.
of
Branch of Environment Canada and the Contingency Planning Section

the Ontario Ministry of Environment.
IAEA regulations (revised 1973 edition) will be incorporated
102.

into a "Uniform Code" prOposed under the Transport of Dangerous Goods

Act pertinent to radioactive materials transport.

Current CTC regulations

incorporate the 1967 edition of the IAEA regulations.
103. Atomic Energy Control Board Annual Reports 1974-1975 and 1975 1976.
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TABLE 7
TRANSPORTATION ACCIDENTS INCIDENTS INVOLVING
DANGEROUS COMMODITIES *

1972

1975

1972

1973

1974

1975

34

35

43

32

BY DERAILMENT

1

6

2

16

BY COLLISION

1

0

0

1

AT CROSSINGS

1

0

0

0

TOTAL NUMBER OF
INCIDENTS INVOLVING
DANGEROUS COMMODITIES **
TOTAL
NUMBER
OF TRAIN
ACCIDENTS
INVOLVING
RELEASE
OF DANGEROUS
COMMODITIES
TO THE
ENVIRONMENT

Source:

Railway Transport Committee, Canadian Transport
Commission, Ottawa.

* Figures are a summary of accidents incidents reported to the
CTC, March 1976.

These figures do not include spills associated

with stationary facilities such as locomotive fueling.
** Other than in train accidents.
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9,000-27,000 £15 to 45 per cent)
truck or van. 04

of these shipments are made by

During the period 1957 to 1973, 22 accidents or incidents
involving
transportof radioactive materials by road, or rail,

occurred in Canada.105

None of the accidents or incidents were

reported as having released radioactive material to waterco
urses,
Either directly or indirectly.
At least four accidents or incidents
were reported as having released radioactive material to
the ground

in a manner which resulted in negligible runoff.105 AECB officia
ls
feel that a reporting requirement indicating amounts of material
lost

and recovered after a spill or other incident while not onerous,
would
not be particularly useful.
This View is adopted principally because
of the small amounts of radioactive material lost and
their low
specific nature.

Indeed, because of the existence of the CTC and its regulatory

apparatus, and standards set by international agencies such as

the IAEA, the AECB has not created a radioactive safety committee
to advise it on transportation matters, as it has for mining,

disposal or reactors. Moreover, AECB transportation advisors doubt
whether the expertise provided by the Panels which drafted the
IAEA regulations could be duplicated in Canada.106
It is further understood that transportation aspects of a

radioactive disposal site are not made part of AECB application
requirements. Transporters are expected to meet CTC regulations
for handling and carrying of such materials, but do not have to
further outline their methods of transport to the AECB in con-

junction with radioactive waste management site, mining or other

proposals.

104. J.M. Jardine, Scientific Advisor, Transportation,
Atomic Energy

Control Board, Transportation of Radioactive
Materials, undated.

It should be noted that the figures cited should be qualified in that
all, or virtually all, radioactive packages are transported by truck or

van for at least part of'a journey, such as to or from an airport.
Neither do these figures include movements of radioactive materials.by

inspection and survey companies in their own (company) vehicles.
105.

See J. M. Jardine, Transportation Incidents Involving Shipments of

Radioactive Material in Canada 1957-1973, presented at the 4th International
Symposium on Packaging and Transportation of Radioactive Materials,
September 1974, Miami, Florida.
106.
Correspondence from M.C. White, transportation advisor, AECB,

Ottawa. 2 February, 1977.
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OVERVIEW

Provincial mechanisms designed to prevent or minimize sedimen

tation to streams and watercourses from road, highway and utility
line construction are in a period of transition.

Highway agencies

and utilities currently have voluntary programs to control soil
and water pollution from such activities. They will in future,

with some important exceptions, be required to meet statutory and
regulatory environmental assessment requinanents and approvals

before being permitted to proceed.

Exceptions will include large

projects deemed to be in an advanced state of planning, and many
smaller road construction segments for which only a generic or non

specific assessment will be required.

Because the environmental assessment requirement has only just

recently become law, it is not possible to tell whether it is a

practical substitute for a statute directed to control of sedimen

tation.
larger

Normally an environmental assessment law is devoted to

scale developments.

If program rather than site specific

evaluation of many smaller projects is the extent of its use as

directed to sediment control, then as a practical matter, an envi
ronmental assessment statute may be inadequate for sediment control.

Current Ministry of Transportation and Communication (MTG) grants

for municipal road building do not attach any environmental constraints
respecting sediment control as a pre condition to obtaining such public
funding.

Municipal and regional government road construction departments
would appear to require some external prodding or incentive before
they will systematically adopt sediment controls in their projects,
including temporary and interim soil stabilization unrelated to
stream crossings.

There is no provincial or local regulation of the use of highWay de icing salts. Provincial environmental guidelines have been
promulgated for de icing compounds and snow disposal, but they are

of no legal effect.

A survey indicated that sixty per cent of Ministry of Environment

regional offices responding did not know whether municipalities in their
region were adhering to provincial guidelines respecting highway deRoad de icing agents are defined as contami
icing application rates_
nants under the EPA, but exempt from its provisions.
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snare

A

GENERAL ENVIRONMENTAL CONTROL3107
Environmental Protection Act 108

Abandbned Mbtor vehicles
Part VI of the Act provides that provincial officers may remove or

cause to be removed an abandoned motor vehicle to an abandoned motor

vehicle site.109 The Part also makes provision for notice to owners of

abandoned vehicles, re-possession of the vehicle by the owner, disposal,
compensation and related mattersllo Table 8 outlines currently certified
derelict motor vehicle sites and systems.
It is understood that besides being eyesores, derelict cars leak gas,
These liquids also cause problems with
oil, transmission and other fluids.
Some sites have themseIVes been the subject
respect to disposal at sites.
of Ministerial control orders.
Litter
It is forbidden to abandon any material in such a manner that it is
reasonably likely to become litter.112 Fines for conviction of an offence
under this Part range from $100 to $1,000.113 Regulations and prohibitions
respectingpackagingare also authorized under this Part.114
Road De icing Substancesll.5

Substances that are used on highways by the Ministry of Transportation
and Communication, or any road authority, to keep the highways safe for
traffic under snow and ice conditions,

though they may be contaminantii6are

classified and exempt from the provisions of the Act and regulations.
Ontario Water Resources Act117

Plans for sewage works118 which do not have to be submitted to the
Ministry of Environment for approval include drainage works under the Public
Transportation and Highway Improvement Act or the Railways Act.ll
107.
Where provisions of statutes have been reviewed previously, they will
not be discussed in detail here. Where necessary, recourse should be had to
previous chapters.
108. 8.0. 1971, c.86 as amended.
109.
5.50.
110. 85.49-55.
111.
Interview with G. Trewin, assistant regional director, Ontario Ministry
of Environment (Central Region) August 6, 1976, Don Mills, Ont.
112.
8.65.
113. 8.68.
114.
5.67.
115. 0. Reg. 505/72.
116.
5.2.
117. R.S.O. 1970, c.332 as amended.

118.

"Sewage works" are defined in the Act to include drainage and storm

water works.

119.

S.42(6)
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(e).

Table 8

CERTIFICATES 0F APPROVAL* FOR DERELICT MOTOR VEHICLE
SITES IN ONTARIO

O

U

IbWNH

Region**

Number of Active Sites

Number of New Sites

62
55
104
64
25

_2_4

10

. North Western
TOTAL Ontario

334

35

South Western
. West Central
Central
South Eastern
.

North Eastern

Source:

20

Ontario Ministry of Environment, Waste Approvals
Branch, Toronto

* Figures are for active and new sites certified as of
March 31, 1976.

** Region refers to Ontario Ministry of Environment regional
offices.
(See Figure l for geographic area covered by region).
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Environmental Assessment Act120

New provincial highways and transmission lines will require environ-

mental assessments as part of their planning process.121
Section 30
'-xemption
orders

Section 30 of the Act provides that where the Minister of Environment

is of the opinion that it is in the public interest, he may, with the ap-

proval of the provincial cabinet,

by order exempt the undertaking from the

application of the Act or the regulations, and/or may impose terms and conditions. There is no Opportunity for judicial review of such orders under
the Act. Pursuant to this power, the Ministry of Environment recently
brought the Act into force by applying it to parts of the public sector.

Approximately 200 pages of exemption orders were issued, including some
exemptions for Ministry of Transportation and Communication (MTC) activi
ties and those of Ontario Hydro, the province's principal utility.

Among the MTC activities exempted are a list of routine construction

LTC

exemptions

and maintenance activities under the MTC capital construction program.122
These activities include construction or re construction of crossroad or
railway grade separationS,operational improvements such as adding local
lanes for auxiliary purposes, construction of garages and other buildings
at the Ministry'spatrol yards and drainage improvements, stockpiling of
sand, gravel,

fill and other maintenance activities.

Among the reasons

given for exemption of these activities is that MTC's own environmental
screening process will provide environmental protection.123
Other exemptions include a 21-page list of new routes, major re-

alignments, rural and urban highway widenings, and new or modified water

crossings under MTC's planning, design and Capital Construction Program
which are Scheduled for completion January 1980. Undue delay in projects
well advanced and the MTC environmental screening process are given as
reasons for this set of exemptions.
Terms and conditions attached to it
include that where road construction for this portion of the program is
not substantially completed by January 1980, an environmental assessment
must be submitted by MTC to the Ministry of Environment.
A periodic list
of all proposed projects in the program must be prepared, with proposed

dates of commencement and completion as well as an indication of which

projects will

have environmental assessments.

This list must be sent

to

MOE and is available for public review. Substantially similar rationale
and terms and conditions are given for exemption to January 1980 of the
planning, design, provision and construction of new or extended runways in
the province's

120.

airport construction program.

8.0. 1975, c.69.

See Urban Areas for discussion of this Act's key

provisions.
121.
See "Environmental Assessment Required of Major Ontario Government

PrOjects.
"Ministry of Environment News Release, October 19, 1976.
122. These are designated by the province as having little environmental
effect.
See Ministry of Environment publication EA Update Volume 1,
Number 1, October 1976.
123.

See Order in Council 2890/76.
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Exemption orders for Ontario Hydro projects,124 including new transmi

ntario

ydro

.xemp
'ions

unia1
xemp
ions

ssion lines,

indicate that Hydro must still carry out any construction and

maintenance in accordance with construction and site restoration guidelines
approved by the Ministry of Environment.
In some cases it will be required
to perform class or program environmental assessments on such activities.
Regulations under the Act exempt municipalities from compliance with the
Act for the time being.125 It is understood that the exemption has been granted
to allow appropriate recommendations about the way in which municipalities will
have to respond to the Act.
Other sections of the regulations126 provide that loans, grants permits or
approvals are not, in themselves, undertakingswhich require environmental assess
ment. The intention is not to regulate these activities, but rather to apply the
Act to the undertaking which they facilitate, if such undertakings are environ

mentally significant. It should be noted that a joint undertaking by a munici
pality with the province or a public body, or an undertaking by a body not exempted
by the regulations, would be subject to assessment.
OTHER STATUTORY MECHANISMS
The Public Transportation and Highway Improvement Act127
The Act is administered by the Ministry of Transportation and Communication.
The functions of the Environmental Office of MTC include, the identification of

environmental problems related to the construction and operation of provincial
roads and highways and; recommendations on the adequacy of environmental pro
tection measures or devices developed to mitigate or solve the environmental
problem identified. The functions of the Highway Design Office are to develop
the mitigating features relating to the problem identified by the Environmental
Office. The responsibility of MTC regional offices is to incorporate the en
vironmental mitigating features into contracts and to ensure that the features
are built or installed during construction. Environmental protection pg£_§g
is not outlined in the statute.
Where the Minister deems it necessary that a local highway should be constructed as, or converted to, a connecting link for the King's Highway, the provincial cabinet may so designate the highway, and the locality issue debentures
sufficient to pay the municipality's share of the cost of construction.
The
Minister and the locality may enter into an agreement for the construction and
maintenance of the highway, or for additional roadways and widths.
Jurisdiction
and control of such highways remain with the locality, although the Minister may
exercise thg powers of a municipality respecting the King's Highway in the
locality.12
The Minister may initiate proceedings under any Act to obtain proper drain
age for the King's Highway, but no drainage works may be constructed on the King's
Highway
withoutthe Minister's consent. Drainage engineers designated by the
Minister for the purposes of securing proper drainage for the King's Highway
have all the powers and must perform all the duties on behalf of the Ministry re
quired of an engineer appointed by a municipality.129 Road superintendents

124.
127.

See Order in Council 2887/76,

R.S.O. 1970, c.201 as amended.

125.
128.
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O. Reg. 83/76, 8.5.

Ss. 19,16.

129.

126.

8.9.

5.23 (l) and (2),

.-

appointed by road authorities under this Act may initiate and carry
out proceedings under the Drainage Act to obtain proper drainage for any

road within the jurisdiction and control of the road authority.130

The Ministry may plant trees along such highways, and may pay up up to
75¢ as a tree planting bonus per tree. 31 Municipal or suburban roads commi
ssions may plant trees on its roads, and the cost allocated as part of the
cost of maintaining the road.132

A Township where statute labour has been abolished133 may submit to the
Minister for approval such plans,

specifications or by laws as he requires for

any or all of the following purposes: grading; drainage for road purposes; gravelling, metalling with broken stone, or the construction of any kind of road
surface; dust prevention by oiling, tarring or other means; systematic maintenance by dragging, gravelling, or other means; the construction of bridges,
culverts and approaches; the opening of a new road or the relocating, widening
or straightening of an existing road; other road improvements.

The Minister

must annually advise every locality of the amount of money he has allocated to
it for road improvements, and the locality must file with the Minister a de
tailed estimate showing how it proposes to spend the money.134
No earth, debris or excavated material may be deposited within the limits

of a road without the permission of a road authority. 35

Local municipalities may construct sidewalks and other improvements to

highways and roads with the permission of the local road authority.136

The Minister may enter into an agreement with any person for the removal

of snow from a tertiary road, or the application of chemicals or abrasives to

icy roads, with not more than 50% of the cost of the work to be paid by the

province.137

The Minister may, without the consent of the owner, enter upon and use any
land,

alter any natural or artificial feature of any land, construct and use

roads to or from any land or place, or remove from any land substance or structure for the purposes of land acquisition, highways and other works.138 Claims
for damages or compensation may be made.139 Hearings may be held before the

Ontario Municipal Board, where the Minister does not agree with a claim for
compensation or damages.

The Minister or the claimant may, with leave of the

Court of Appeal, appeal to that court from any determination or order of the
Board respecting compensation.140

130.
133.

8.92.

131.

8.27

132.

8.98.

Statute labour refers to a former requirement that owners of land abutting

roads devote a certain amount of time per year to road maintenance.

Section 71

acknowledges that many municipalities have abolished the statute labour require

ment. Thus s. 71 would apparently apply to much of the province.
134. S. 71(1) and (2).
135.
8.96.
136. 5.97.
137.
S.38(4).
138.
8.4.
139.
8.10.
140. S. 12(2), (3).
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The sections enumerated here say nothing specific about environ
mental protection measures to be observed during the construction,
operation and maintenance of provincial and local roads and highways.
However, because the province and local municipalities have the care
and control of roads and highways, they have the implied powers
pursuant to the above provisions to incorporate environmental measures. Reliance on implied rather than express powers and stipulated
procedures has resulted in a number of administrative developments
which will be discussed in the Comment section of this chapter.

The Power Corporation Acf41

Pursuant to this Act, the provincial utility, Ontario Hydro,
with the approval of cabinet, may regulate the design, construction,

installation, protection, use, maintenance, repair, extension, altera
tion, connection and disconnection of all works and matteza used in
Ontario
the generation, transmission or use of power in Ontario.1

Hydro has not promulgated any regulations respecting environmental
protection measures, although it has developed Guidelines for the
Protection of the Environment DuringgPower Line Construction which
will be discussed below.
1
Gasoline HandlingiAct43 and Code

The Act and Code are administered by the Energy branch of the
They forbid the trans
Ministry of Consumer and Commercial Relations.
portation of gasoline or an associat 1 product except under a license
Provisions are also made for
issued by the Energy Branch Director.
licence refusal, suspefggon and nfzéce thereof, hearings and f2? may
be parties to hearings,
appeals,
and powers of inspectors.

Where there is a spill of gasoline during the filling, emptying
or operation of a tank vehicle, the operator of the vehicle must
take immediate corrective action and notify the neanfgg inspector as
Where there
soon as practicable, but no more than 24 hours later.
products are
the
and
tank,
storage
bulk
is a spill at an above ground
enter into
or
waterway
or
source
likely to contaminate any fresh water
a sewer system or underground strizg or drainage system, the storage

tanks must be appropriately diked.

Highway Traffic Ac 50

Where a commercial vehicle is being operated on a highway and is
carrying a load of sand, gravel, crushed stone, slag, salt, waste or

141. R.S.O. 1970, c.354 as amended
142. 8.94.
143. R.S.0. 1970, c.189 as amended.
144. S.6(l) (d).
145. S.6a-d. The judge may specify other persons as parties besides the
Director, applicant or licensee.

l46. S.6e

147. 3.8.

149. Ss.6(28) and (26)

148. S.5(64) of the Code

150. 11.3.0. 1970, c.202.
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scrap, must be covered with a covering made of tarpaulin, canvass,
netting or the li
capable of confining the load to the vehicle
and its container.
Exemptions to this provision include winter
highway maintenance operations (i.e. salt, sand or a mixture of
both); waste collection; vehicles carrying waste or weighing less
than certain amounts; of agricultural products; and movement on
152
crude road surfaces or pursuant to a highway construction contract.

Municipal Planning and Management Activities
The more significant initiatives here are to be found in the
policies, practices and official plans of municipalities than in

their by laws.

The Regional Municipality of Waterloo, for example,

states
in its draft official plan that it will seek the full co
operation of the Ministry of Transportation and Communication,
Ontario Hydro, provincial and federal energy boards and other pro
vincial and federal agencies with its policy of not building new

public works,

nor expanding existing ones, including expressways,

trunk roads, Hydro transmission lines,

trunk gas

oil and cable

lines, in environmentally sensitive policy areas.
Its policy is also
to ensure that new regional roads and lines will not be permitted
within,

over or under these sensitive areas.

Minor re alignments

and widening of existing provincial, regional, and area municipal

roads, and services necessary to implement existing and approved
changes in the legal use of land where they affect environmentally
sensitive areas, will be permitted only after environmental impact

statements indicate that any envirpgmental damage will beminor and
acceptable to the Regional Council.
Normally the Council would be
further aided in its decision making process by the Regional Ecologi

cal and Environmental Advisory Committee, which reviews such proposals.
The committee consists of representatives of various agencies and
organizations in the Waterloo area.
At least with respect to environmentally sensitive areas, con-

cern for the location of transportation corridors has gone hand in

hand with concern that construction practices cause a minimum of dis

turbanggSto the environment, including a minimum

of contaminated

runoff.
One provincial mechanism which has apparently not been exploited
to require or enc0urage local government to systematically incorporate
erosion and sediment control in its roads programs is the financial
one.
It is estimated that the Ministry of Transportation and Communi
cation subsidizes municipal road building to the amount of approximately

151. O.Reg. 632/76
152. 3.3.

(came into force January 1, 1977), 8.2.

153. Regional Municipality of Waterloo Draft Official Plan, December

1975 as modified August 1976. Environmentally sensitive areas in
Waterloo region comprise about 19,500 acresor about 6 per cent of
the geographic area of the region.

264

$300 million per year.156
Except where MTC would itself be involved
in building a road or highway, it does not require, as a condition
precedent to a municipal grant, that the municipality undertake to
ensure that sediment and erosion control measures will be used in all
road building it pays for with provincial money.
Nor has the

Ministry ever audited municipalities to determine which, if any, of
those receiving provincial road building funds are undertaking
environmental measures on their own.

such

Some conservation authorities indicate that where authority reg
ulations are not in place, municipalities, although incorporating
erosion control measures in their road construction projects, rarely

incorporate siltation or sedimentation control measures.

a

Regional road department construction techniques generally emphasize
protection of streams during watercourse crossings and post-construction

revegetation measures.

However, regional road department contract spec

ifications, with some exceptions, do not contain specific provisions re
quiring sediment and erosion control especially with respect to the
use
of interim or temporary soil stabilization techniques during construc
tion
unrelated to stream crossings.156b

Typical of regional road construction methods are those of Durham
Region.
Control measures include that all areas that have been stripped
of their natural vegetation are either sodded or seeded, depending on
location; where storm water is discharged into an existing
watercourse,
gabion baskets or grouted
rip rap are used to control the erosive force
of the water and; when crossing existing watercoufggs, sandbagging or
bales of straw are used to control sedimentation.
C However, the
sodding and seeding noted above takes place at the close of the construc
tion project as the Durham Region Works Dept. doesn't include contract
specification reguirements respecting interim and temporary soil
stabilization.l

154.

The Regional Council recently required a developer to undertake
an

environmental impact study of a proposed development adjacent to one
of

the region's designated environmentally sensitive areas.
It is understood
to be the first environmental study ordered by a municipality
to the pro-

vince.
See "Developer Ordered to Conduct Ecology Study" The Toronto
Globe and Mail, July 20, 1976.
155.

Discussion paper from the Waterloo Region Ecological and Environmental

Advisory Committee, on water pollution from land use reference, July
20, 1976.
156.
Interview with H. Orlando, municipal liaison co-ordinator, Ministr
y
of Transportation and Communication, September 10, 1976. Downsview,
Ontario.
1563.
Correspondence from R.W. Messervey, conservation services supervisor,

Central Lake Ontario Conservation Authority, Whitby, Ontario,April 18, 1977.

156b.
This appears to be the case, for example, in the regional municipalities of Peel, Durham, Hamilton-Wentworth and Niagara.
156C.
Correspondence from W.J. Minorgan, Contracts Engineer, Regiona
l
Municipality of Durham, Works Department, Whitby, Ontario, March
21, 1977.

156d.

Telephone interview with W.J. Minorgan, Contracts Engineer, Durham

Region, March 24, 1977.
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Some regional road departments acknowledge that interim and
temporary soil stabilization techniques are proven, but that in
creased cost factors make their systematic adoption financially
prohibitive.156d Other regional road departments do not regard
the lack of interim and temporary soil stabilization techniques
as a problem, because most of their road construction contracts
are completed within a fiscal year.
6
Most municipal officials interviewed felt that when the
provincial Environmental Assessment Act applied to municipalities,

measures for environmental

protection during construction includ

ing control of contaminated runoff, will be developed at the
local level.
Whether this materializes, however, depends on whether
the Environmental Assessment Act, normally devoted to larger scale
activities and programs, can be a substitute for a Sediment Control
Act.
(See further discussion below).
esticides

;alt Use

Some municipalities, mainly at the regional level,
are currently
reviewing pesticide spraying practices.
Waterloo Region, for example,
is halting or severly limiting spraying on Regional roads adjoining
woodland and swamp areas.
The provincial Weed Control Act re
quirement to control noxious weeds, however, makes it difficult
to eliminate spraying adjacent to croplands.
Ministry of Environment surveys of the winter roads maintenance
practices of major municipalities indicated that it is not uncommon
to apply up to 1800 pounds of salt per mile of two lane road at a
time.
Most municipalities, however, were understood to utilize the
salt application rates recommended by the Ministry of Transportation
and Communication (1972) of 450 lb/2 lane mile for rural roads and

800 lb./2-land mile for urban roads.157

Recent surveys for this study

indicated that sixty per cent of Ministry of Environment regional

offices responding did not know whether municipalities in their region
were adhering to provincial guidelines158 respecting highway de icing
application rates.158a A canvass of selected municipalities revealed
that while municipal salt application rates might average 450 500 lbs.

/2 lane mile, the range might be 350 650 or 400 700 lbs./2 lane mile

in the course of a number of applications.

156e.

Telephone interview with R. Martin, Roads Design and Construction

Engineer, Regional Municipality of Niagara, Public Works Department, St.
Catharines, Ontario, April 6, 1977.

157.
Ontario Ministry
Environmental Impact of
158.
Ontario Ministry
and De-Icing Operations

of
De
of
in

Environment. A Review of Literature on the
Icing Compounds and Snow Disposal (1974).
Environment.
Guidelines for Snow Disposal
Ontario.
1975

158a.
Responses to the December 1976 survey were received from 5 MOE
regional offices (Technical Support sections) through March 1977.
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NON-STATUTORY ACTIVITIES

Guidelines Evaluating
Construction
Activities Impacting on
Water Resources
Roads and Highways
These guidelines were developed to assist Ministry of Environment
staff with their assessment of construction activities impacting on
water resources.
The guidelines outline expected environmental effects
from construction of highways and roads and make general recommendations.
Principal effects are noted, including erosion, sedimentation and ground
water contamination from Cuts and fills on steep slopes, vegetation
removal, and improper interim stabilization.
Extensive recommendations
are made for mitigating or preventing water pollution problems during
such construction phases as initial right-of way clearing, open cut

and fill area stage, stream channel relocation and excavation, construction and installation of drainage ditches and culverts, and final
stabilization techniques.
These guidelines are of no legal effect, however.

Recommendations

arising out of them cannot be insisted upon by the Ministry of Environ-

ment except to the extent, in future, that the Ministry will have the
power to approve new roads and highways under the Environmental Assessment
Act.
Guidelines for Snow Disposal and De Icing Operations

These guidelines enunciate Ministry of Environment policy on snow

dumping, and make recommendations for municipalities, commercial oper-

ators and others to follow during winter road salt maintenance operations.
The Ministry policy for snow removed from roadways is that such

snow should not be dumped directly into watercourses, nor be disposed

of on ice covered rivers or lakes.
Where circumstances preclude the
disposal of snow on approved land sites, or disposal by other acceptable

means, the approval of the Ministry of Environment is required before
it can be dumped directly into a watercourse.

The guidelines outline

land site criteria for snow dumping, procedures for using de-icing
chemicals and salt, and salt storage.

Ministry recommendations for salt application are derived from the
operational practices of a number of Ontario municipalities.
These

recommendations include a salt application rate of 400-500 lbs./2 lane

mile; salting of main thoroughfares and critical road sections only;
employment of rate controlled salt distribution equipment which operates

independently of vehicle's speed; use of an appropriate salt/sand

mixture containing only enough salt to achieve desired results; frequent
cleaning and maintenance of catch basins; and accurate record keeping.

These guidelines are also of no legal effect. Adherence to their
recommendations cannot be insisted upon. As noted earlier, Environmental
Protection Act regulations exempt salt and chemical de icing agents from
the Act's provisions.
Thus, the prohibitory sections of the Act are of
no effect, even where salt application rates are excessive.
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Ontario Hydro Practices for Protecting the Environment
During Power Line Construction
In lieu of enacting regulations under the Power Corporation Act,
Ontario Hydro has developed internal guidelines which it expects its
operators to observe during right of way and transmission line construction.
Though Ontario Hydro construction activities are currently
not subject to environmental approvals, the Environmental Assessment
Act will apply in future to most right of way and transmission line
construction.
Thus, Hydro practices for protecting the environment
from such activities will be subject to scrutiny.
This is already
taking place with respect to those Hydro proposals recently brought
under the ambit of the Act.159 Hydro construction practices for environmental protection are reproduced in Appendix II.
They include
minimization of clearing and grading to prevent erosion, as well as
controlling vegetation and topsoil disturbance.
Environmental agency
review of Hydro construction practices is discussed below.
AGREEMENTS AND CONTINGENCY PLANNING
Ontario Contingency Plan for Spills of Oil and
Other Hazardous Materials
The Plan may be implemented by the Ontario Ministry of Environment,
with assistance provided where necessary by other provincial or federal
agencies.160 The Plan was approved by agreement with these agencies in 1975.
The purpose of the Plan is to provide a framework for a coordinated
response to spill incidents of major proportion that are of concern to
the Ministry of Environment.
Generally, the Plan may be implemented where
a spill incident is too big to be handled by the party responsible for it,
or when the responsible party fails to respond; in certain instances where
the source of a major spill cannot be readily established; or upon request
for assistance.
The Plan is intended to develop appropriate preparedness measures
and effective systems for reporting the occurrence of pollution spills;
to institute prompt countermeasures in a major incident to neutralize
and/or restrict the further spread of the spilled pollutant; to provide
expertise, resources or information to minimize environmental damage
from spills; and to supplement other spill contingency plans, Such as
the Joint Canada
U.S. Responses.
The Plan also outlines the responsibilities of the various agencies,
the nature of response elements and operations, including discovery and
alarm evaluation and plan invocation, containment and countermeasures and
clean up and dispOSal phases.
Information dissemination procedures and
surveillance requirements are outlined.
The Policy of the Ministry of Environment, as expressed in the Plan
and in various statutes such as the Environmental Protection Act, is that
the party who precipitates a spill is responsible for containing and
cleaning up the spilled material, and for removing any contaminated debris

or similar material.

Statutory responsibilities of such parties respecting

pollution of the natural environment, the reporting of spills, and the
repair of damage to the environment

159.
160.

are also outlined

in the Plan.

See discussion under Environmental Assessment Act.
The other agencies include the Ontario Ministries of Natural Resources,

Transportation and Communication, Health, Solicitor General,

Consumer and

Commercial Relations and the federal departments of Transport and Environment.

+

COMMENT

Roads, Highways and Related Development
Until recently, the Ontario Ministry of Transportation and Communications' route construction erosion control program was directed

to protection of roadways, shoulders and embank ents, and of private

property near the route construction right of way, damage to which
might give rise to lawsuits and other liabilities.
In the early
1970's, this narrow approach began to give way to a broader one which
included intangibles, especially environmental matters, as well as a
more comprehensive planning, design, construction and maintenance
methodology.

The shift in MTC policy arose from the recognition that erosion

control BEE

g does not necessarily protect the environment,

water quality.

including

The highway designer has traditionally included erosion

control in his plans because erosion might damage the facility itself.
It is now generally recognized, however, that erosion affects not only
the facility within the right of way, but
also land and water outside it.1'61
The MTC has therefore developed internal guidelines fog the identification of environmental impacts and appropriate solutions.
They are
concerned with the effects on fisheries and water quality and quantity
which may be caused by erosion and sedimentation from road construction.
These guidelines indicate that project managers are to maintain contact

with staffs of the Ministry of Natural Resources and the Ministry of the
Environment in order to:
identify environmental sensitivities related

to the effects of erosion and sedimentation, and; identify the adequacy
of the proposed protective measures to be included in the contract.
The
guidelines further indicate the contract documents, where applicable, are

to include the following information to the contractor:

a
1
1
1y.

qualification of

construction practices and/or staging of construction operations, and;
protective measures required to avoid or minimize the effects of various
construction operations on water quality and local natural systems.

The guidelines also indicate that the Special provisions developed
to minimize environmental impacts must be specific, and capable of being
bid upon by the contractor.
They further note that where a mutually
satisfactory solution cannot be developed between the parties involved,
or where remedial measures would result in an unacceptably high cost or
unconventional construction techniques, coordinated efforts between the
Transportation Ministry and all agencies must be made to resolve the
environmental problems in a manner acceptable to all parties.
Highway agency programmes for erosion and sedimentation control

are not based upon, or required by, any statute.

Because of this,

it is submitted,
theremay be wide fluctuations, from project to
project, in the types of controls which are applied and in their ef
fectiveness, due to economic and other factors.

161.

J.J. Armstrong, environmental planner, Ministry of Transportation and Com-

munication,

"Erosion Control in an Urbanizing Environment:

A Transportation

Planner's Viewpoint", seminar address before the Hamilton Region Conservation

Authority, Spring 1974, Hamilton, Ontario.
162.
Ministry of Transportation and Communication, Memorandum on Procedural
Guidelines for Identifying and Minimizing Natural Environmental Impacts in

the Systems Design Process, 1974.
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The MTC or a local agency may prefer, for instance, to risk a future
lawsuit for damage to private property , rather than to take the necessary
and erhaps expensive
steps to prevent offsite damage in the first

place.

And because, as the MTC estimates, the majority of these cases

are settled out of court, they neither improve the state of the law (since
they result in no judicial determination) nor increase awareness of water
pollution problems involved in road construction, either on the part of the
legal profession or the public at large.
Iontract
vs.
regulation

A spinoff effect of the lack of statutory requirements for erosion and
sediment control in highway construction activities is the relationship that
develops or is seen to develop between the highway agency and the construction
contractor where the only control is the contract respecting construction
methodology.
For example, the MTC has prepared a manual on environmental field re
view, to alert MTC construction staff to problems that might develop during
construction.
If the contractor's method of operation is poor, and he is
working in a careless manner and doing unnecessary damage, the MTC officer,
according to the manual, is to monitor the contractor's operations, suggest

alternative procedures, and point out that the Ministry requires a high
level of workmanship.
(Emphasis in the original.) The manual does not

say what the MTC officer should do if the contractor continues to be careless.
The Ministry could, of course, refuse to hire that contractor again;
that threat is implicit in the passage referred to above.
But this c0urse
of action is drastic, rare and, in any event,after the fact.1633 The MTC

does not have the option of using stop or control orders, or other enforce

ment mechanisms open to a regulatory agency, which, as the owner of the
facility being built, it is unlikely to use in any case.
The manual
which is a good summary of the environmental measures to
be taken during construction
notes that it is possible for the MTC to pay
for additional environmental protection, not included in the contract, once
construction has begun.
It points out, however, that environmental pro
tection costs may not always be justified.
In short, economic or financial considerations may frequently determine
the issue.
This is especially likely where no legislated sediment control
requirements exist to act as a counter balance to narrow cost benefit analyses.

163.

See, for example, Franklyn Trout Farm v. Ontario Ministry of Transportation

and Communications, Supreme Court of Ontario, Civil Action No. 3962/75.
This
action for damages is for impairment of local water quality resulting from soil
erosion and accompanying sedimentation of watercourses on private property.
1633.
It is understood that in circumstances where a contractor's performance is
poor his qualification to bid on future MTC contracts is reduced.
For example,
he might only be permitted to bid on a $3 million contract instead of a $4 million
Theoretically, if the qualification is reduced sufficiently because of
contract.
infractions he would no longer be

able to bid on MTC projects at all.

However,

is regarded as doubtful that a contractor would ever lose his ability to bid on

MTC contracts for exclusively environmental reasons.
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Other factors which influence the effectiveness of environmental controls
are the location of the proposed facility, and the state of the art of erosion
and sediment control. If a highway is to be built in an environmentally sensitive area, there are likely to be some sort of controls on its construction.
These have included, in recent contracts, sediment control ponds; time limits

(i.e. earth disturbing permitted only for a certain number of days); banning
of construction equipment from entering streams; seeding or sodding earlier
in the construction schedule than is otherwise customary; other changes in

the construction schedule; and improvements in design for purposes of envir
onmental protection.

Most of these measures are fairly new to MTC highway construction conThey are all valuable
The principal exception is settling ponds.
tracts.
sedimentation during
and
erosion
reducing
for
measures
control
temporary
as
construction.

Table 9, derived from an earlier Environment Canada study,164 indicates
control measures and associated expenditures by the Ontario Ministry of Trans-

While the figures
portation and Communication for soil conservation purposes.
would be the
expenditures
relative
that
are for 1972, MTC officials indicate

same today.165 It should be noted that of the approximately 15 measures listed
in Table 9, MTC officials indicate that settling ponds constitute the main
temporary or interim control measure for early and middle phase construction
Final
soil stabilization.166
appear to receive the bulk of
be a carry over from the time
as protection of the facility

phase or the post construction period w0uld
This may
MTC soil conservation expenditures.
when erosion control was defined narrowly,i.e.
However, MTG-sponsored
within the right of way.

studies indicate that sediment concentrations may reach very
during construction,

highlevels

for short periods.

MTC studies for improving environmental control techniques have concend
trated on predicting impacts and developing remedial measures to reduce them;
monitoring the impacts of construction and maintenance; and determining the
effectiveness of the remedial measures that are developed.

Recent techniques for study evaluation include channelling drainage
from the site through sedimentation ponds; timing construction to minimize

disruption to the stream;

plugs at the downstream end of ditches to hold

back sediment-laden water during excavation; sandbag stream checks to trap
sediment; and temporary seeding and chemical soil stabilization of steep
slopes to reduce erosion.

164.

Environment Canada, Contribution of Sediments and Other Pollutants to

Receiving Waters from Major Urban Land Development Activities, 1974, prepared
by Walker Associates, Ottawa.
Interview with J. J. Armstrong, Senior Environmental Planner, Ontario
165.
Ministry of Transportation and Communication, September 10, 1976.
Interview with P. R. Bryer, Systems Design Branch, Ontario Ministry of
166.

Transportation and Communication, September 10, 1976.
167.

See,

for example, John S. Mathers, "Effects of Highway Construction on a

Southern Ontario Trout Stream", a paper presented at the 37th MidWest Fish
and Wildlife Conference, December 10, 1975. Monitoring studies by the Ministries of Transportation and Communication and Natural Resdurces on Galt

Creek, Ontario indicated an increase in suspended sediment concentration from
a maximum of 31 mg/l before construction to 5,945 mg/l during construction,
observed directly downstream of the construction area.
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TABLE 9
Soil Conservatiun Practices - nntnrin Ministry of Transport 5 Cnmmunicavionu
Quantity 1972
Cnnnrruclion
Year

Item

Cont
3

Hulch Seeding

Uned universally on soil aron disturbed by C0n~
nLructinn unless otherwise treated by soddinn
grnnulnr blanket or paving.

0,000 acres

966,000

Sodding

Used where immediate cover is required {or uoa
thctic reasons (urban sectiun<l or for immedi
ate erosion control (ditch lines)

1.019.0 0
so. yda.

611.000

Gutter and
Curb s Cutter
(Asphalt and
ConcretE)

Used to collect and [rdr prrt concentrated flaws
of water which would oIhrrLlsc :auxe erosion,

659,000
lin. it.

2,636,000

Spillwayu
(1/2 Pipes)

Uaually used to carry high discharge of water
down steep alOpea.

5,100
lin. ft.

N.AP

Slope Paving

Uaud on earth slopes under structures
whereVege
tation will not grow, at culvert outlets or other
highly erosion susceptible areas.

59,000
aq. yds.

N.A!

Granular
Blankets

Usually 11 » 24 thick.
Uccusinnally used on
cut and fill slopes and in ditches where easily
erodeahle material which will not support vegeta
tion is encountered or on slopes where seepage
must he controlled to prevcnt erosion.
1n urban
areas it is occasionally covered with top soil
and sod.

188,000
tons

282,000

Sub Drains
Perforated
Steel Pipe

Used to draw off suhsurfnru unter.
Lowers water
table, reduces seepage.
Partly directed toward
stability and erosion control.

312.000

N.A!

Rip

Shot Rock)

Used to protect erosion susceptible material
from erosion by wave action or fast running
water.

Catch Basina
With Sumpa

Most catch hasina incorporate a sump to collect
sediment which is cleaned out periodically.

Extensively used. Total
figures not readily
available.

Sediment Ponds

Used in ecologically sensitive locations to
collect material eroded during the course of
construction.

Limited use.

Used on steep grades in ditches and channels or
to dissipate energy where large volumes are discharged from atotm aewera into streams and on
stream diveraiona involving steep grades in
erodeable material.

Isolated use. Figures
not readily available.

Low walls of timber rock concrete or steal con
structed into the water at right anglaa to the
shore of lakea or atreama to trap sand or other
water transported material.
Developa beaches
and protecta shore line from eroaiva action of
waves and currauta.

Isolated use. a.g. Great
Lakes shorelines.
3.000
120.000
lin.ft.

Shoreline protection.

laolatad nae e.g. Hwy.59
shoreline protection.
London Diatrict.

Rap

(Boulders of

Checks and
Drops
(Energy
Diaaipatorl)
Groina

Sill: and
Gabiona

Stream hank protection.

lin.

ft.

56,000
c.y

N.A.

901 H.T.C. Subaidy.

166,000
a

N.A. - Not available
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The MTC position on greater controls on route construction appears to

be that its own environmental and sediment control program, supplemented by

While not without
the Environmental Assessment Act, should be sufficient.
to largemainly
applied
be
will
Act
value, the Environmental Assessment
by
undertaken
activities
building
road
scale projects, not to the many small

the MTC and other agencies°

Even if MTC capital construction programs under

go program assessments to define general procedures to be followed on smaller
projects, such a general approach may not be sufficient to determine, for
each individual project, what should be done to prevent and abate water pol-

lution.

Nor is it clear from the Act how general conclusions, reached in a

program assessment, would be enforced with regard to each of the smaller
In a word, the Environmental Assessment
activities that comprise the program.

Act is not likely to have much practical effect on erosion and sediment from
minor route construction and upgrading activities.

It is not, it is submitted,

an adequate substitute for a Sediment Control Act.

A statutory sediment control requirement, moreover, would help to ensure

that effective environmental controls are used consistently; and educate all

parties concerned.

Highway De Icing, Salt Use and Storage, and Snow Disposal
The Ministry of Environment normally investigates complaints of water
contamination arising from the use or storage of salt and, where appropriate,

recommends remedial measures.

According to MOE officials, well water contam-

A
ination problems frequently result from uncovered salt storage areas.1
storage,
joint MOE MTG committee monitors MTC policies for salt and treated sand
An internal MTC committee programs
and considers resulting pollution problems.
salt storage buildings and treated sand storage buildings, and reviewsreelated
pollution complaints. Where water pollution is suspected at a storage site, a
high priority is given for covering it.

There are apThere are no uncovered salt piles under MTC jurisdiction.
mixture),
salt/sand
(a
sand
treated
holding
buildings
storage
170
proximately
jurisdiction.
MTC
under
piles
sand
treated
the
of
half
representing one

While MTC has a program for protection of their salt/sand piles, as do
most large municipalities, some MOE regional offices indicate that there are
still a large number of small unprotected salt/sand piles in rural municipalities.
Many of these inadequately protected salt/sand piles do have a potential for
contamination of groundwater supplies.1
MTC policy is not to restore well water supplies adversely affected by
salt spreading, Eggugh it will do so for supplies contaminated by leaching
from salt piles.
Offending salt piles, even when subsequently covered,

frequently also require the installation of impermeable pads to prevent
groundwater contamination.

Municipal road departments that attempt to adhere to MOE MTC recommended

salt spreading rates are frequently stymied by outmoded equipment that does

not operate independently of the vehicle's speed.

This often reSults in

average seasonal spreading rates considerably higher than provincial recommendations.

MTC indicates that some municipalities apply road de-icing salts at

168.
Correspondence from J. Hatton, Surface and Groundwater Evaluator, MOE,
Sudbury, Ontario, December 30, 1976.
See also note 157.
169.
Correspondence from D.F. Aitkens, Manager, Technical Support Section,
Ontario Ministry of Environment, Southeastern Region, Kingston, Ontario,

January 7, 1977.
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rates two to three times as great as provincial guidelines recommend. This is
regarded as excessive
The Metro Toronto Roads Department indicates that the
volume of salt spread on Metro roads has dropped by approximately two thirds
since 1970.
However, this caused numerous complaints from drivers, and it
was anticipated that the amount of salt spread in Metro would increase this

year.

Ministry of Environment guidelines for snow disposal sites recommend that
they be brought to the attention of the MOE regional office for evaluation
before seasonal use.
One MOE regional office indicates that there are approximately 80 land disposal sites for snow utilized by municipalities in the
regiYg8 though none of the sites are brought to the attention of MOE before
use.
The MOE banned the dumping of snow into watercourses and lakes in
1972, except in emergencies.
The province prefers the use of land disposal
sites.
However, some municipalities, such as Metro Toronto, estimate that

within five years there will be no land disposal sites for snow left within
their boundaries.

Road and Highway Spills
Local and provincial agencies, such as fire and police departments,
traditionally deal with emergencies, such as highway accidents, that cause
fires or dangers to population from overturned trucks or exposure to toxic
substances.
More recently, environmental agencies in Ontario have been
attempting to supplement these emergency procedures with environmental
protection procedures.
This has evolved because substances transported
on highways are obviOus potential environmental contaminants in the event
of an accident.
In 1973 there were 900 oil spills in Ontario, approximately 10% of
which involved accidents on highways.
In 1975 there were approximately
600 spills involving oil and other hazardous substances, 83 of which
about 14%
involved highway accidents.
In 1976 there were approximately
596 spills of oil and other hazardous or toxic substances; approximately

19% (113) of them involved highways.171

In addition to encouraging the development of governmental contingency
plans with environmental aspects, the Ministry of Environment also encourages
the industrial sector to develop contingency plans for the substances they
carry.
MOE statistics indicate that in 1975 approximately 27% of spills

(166 out of 604) did not have a contingency plan. 1

Neither the Environmental

Protection Act nor any other provincial or federal law requires carriers to
have contingency plans.
The Ontario Contingency Plan is itself mainly an
agreement among eight provincial and federal agencies to coordinate their
actions for environmental protection in the event of a spill or other release
to the natural environment.
The principal requirements in the Environmental
Protection Act which a carrier would have to meet are the requirements that
he report a release or spill3to the MOE, and that he clean up if ordered to
do so by the Minister.17

170.
R.V. Power Tank Lines Limited (1975) 23C.C.C.(2d)464.
171.
Figures from Ontario Ministry of Environment, Contingency Planning Section,
September 1976.

172.
173.

S. 15
S. 17
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In this regard, the Power Tank Lines case sets an important precedent.

It creates a duty, distinct from motor vehicle liability, to act in the
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That is to say, where a spill of hazardOus substances

occurs, prompt action to prevent or curtail the environmental damage (in
this case the spread of bunker oil from a highway storm sewer to a creek

.nA
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W

event of a spill.

and ultimately to Lake Ontario) is required of the party in whose control
the toxic or hazardous substance lies, even where such preventive action
is necessitated by the negligence of a third party.
The Court held further
that:
"a person or company which causes oil to be carried upon the high

way must accept a certain foreseeable risk of accident no matter
by whom caused.

Additionally, when a spill occurs

prompt to deal with the same."

hemust

be

A number of difficulties persist with the Environmental Protection Act,
however.
For example, section 17 is, in reality, a reactive, not a preventive,
provision.
It states that the Minister of Environment may order repair of
damage of the natural environment that has been caused.
A preventive provision
would permit the Minister to issue an order where any emission, discharge or
release might or may cause damage to the natural environment.
Amendments to
make section 17 more of a preventive provision are anticipated.
Other provisions will be amended,

it is understood,

to uphold further

the policy that carriers of hazardous materials that are involved in ac-

cidents, whether caused by their own negligence or that of a third party,
have a responsibility to deal promptly with spills which may adversely affect
the environment.
These amendments may include making the owner, as well as
the carrier, of hazardous substances jointly and severally liable for any
clean up costs which might be incurred following a spill.
Such a require-

ment exists in the Canada Shipping Act; though it is not currently an

offence under other federal enviféhméntal legislation, such as the Fisheries
Act, to fail to clean up a spill.
The value of the Powér Tank Lines

decision is that it defined the responsible party for a spill as the one
with custody of the material at the time of the incident.
Ontario Hydro Transmission Line Rights of Way
Under recentzgrders and regulations issued under the Environmental

Assessment Act,

Ontario Hydro will be required, for the first time, to

carry out its transmission line construction and maintenance in accordance
with construction and site restoration guidelines
approvedby the Ministry

of Environment.

Ontario Hydro construction practices, until recently, included clear
cutting and bulldozing to establish a right of-way for its transmission lings.
The removal of all ground and forest cover resulted in extensive erosion.
Hydro's right of way and other construction and maintenance practices have

recently come under the scrutiny of the Royal Commission on Electric Power
Planning. The Commission was established to examine the long-range electric
planning alternatives of Ontario Hydro, so that an approved framework can be
decided upon by the province.

The Commission's terms of reference empower

174. Testimony of J. Winter, Ontario Hydro Representative before the Royal
Commission on Electric Power Planning Public Information Hearings. Volume 16.
pp. 1933 and 1935, April 22, 1976, Toronto.
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it to consider environmental and land use matters associated with Hydro
activities, including all facets surrounding
transmission
corridors.
In this regard, Hydro was required to submit information respecting its

construction practices and transmission line right of-way restoration

and management practices.175 An updated version of the Hydro power line
construction practices for environmental protection is reproduced in
Appendix II.
Ministry of Environment officials who have had field experience in
observing Ontario Hydro construction activities argue that the practices
as described on paper are generally good but that Hydro has had a mixed
fidelity to them in the field.
They argued that, in their experience,
the following were not pursued adequately or at all:
timing of construction
to minimize soil, water and other environmental damage; topsoil preservation;
measures to avoid environmental harm at stream crossings; supervision of
construction forces to ensure compliance with environmental guidelines;
temporary or interim erosion control measures to avoid damage before final
rehabilitation in areas of high erosion hazard; erosion control practices
during counter-poising (grounding) and during the crossing of environ
mentally sensitive locations; research and development to lessen environmental impact of construction practices.

175.

Ontario Hydro Transmission

Environmental.

Commission on Electric Power Planning.
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March,

Memorandum to the Royal

1976.
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EXTRACTIVE OPERATIONS
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OVERVIEW

Federal capacity to ensure water

pollution control from new, expanded or

reopened mining operations will increase with the passage of metal mining li-

Codes and guidelines, asquid effluent regulations under the Fisheries Act.
in and of themselves,
effect
legal
no
with
but
regulations
the
sociated with
with mine operators
negotiate
to
agencies
environmental
will permit federal
disposal controls.
tailings
and
drainage
mine
appropriate
for incorporation of

Prospective problems with the new provisions include the adequacy of federal enforcement staff, the length of time given to existing mine operators to
comply, and the role of the public in the process.

The approval process for uranium and thorium mining operations that are
under the jurisdiction of the Atomic Energy Control Board is currently being
reviewed, to determine the extent of provincial authority to impose valid
environmental, including water quality, constraints on these activities.
GENERAL ENVIRONMENTAL CONTROLS

Fisheries Act - Metal Mining Liquid Effluent Regulations
These proposed regulations are intended to protect fish and other aquatic
life from the discharge of deleterious substances from base metal, uranium,
come into efand iron ore mines.l They are regarded as baseline once they
subject to
be
may
areas
sensitive
lly
fect, and mines located in environmenta
intended
are
guidelines
accompanying
The regulations and
stricter controls.
in Canada
operating
mines
ore
iron
and
to ensure that all base metal, uranium

will apply "best practicable technology" to the control of their liquid efflu

("Practicable is understood to mean viable both technically and economents.
ically.) The regulations will be administered by the Environmental Protection
Service of Environment Canada.

The re ulations apply to all new, expanded, and reopened mines, except
Substances which they prescribe as deleterious2 may be deposited
gold mines.

l.
2.

S.
S.

3.
4.

These include arsenic, copper, lead, nickel, zinc, total suspended

matter, and radium 226.
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in bodies of water only in certain concentrations,3 or in tailings impoundment areas which, when they are constructed near to bodies of water frequented

by fish, must be designated in writing by the Minister.4

The mine operator

ILA

must take and analyze
samplesof discharges from the mine on a periodic
basis.5
Sampling frequency,6 test methods,7 and reporting requirements8 are
set down in the regulations, although the Minister may authorize variations

in these procedures where he is satisfied that the alternate procedures will
permit him to determine whether the mine operator is complying with the lim
its for deposit of deleterious substances.9
Although the requirement is not part of the regulations, explanatory

notes indicate that the Department requires the following additional infor
mation of applicants:
- plans and a complete water balance which clearly indicate how the mine

operator proposes to maximize the recycling and reuse of water, and minimize
the volume of fresh water used, and the amount of effluent deposited, by the
operation;
- detailed maps of the operation indicating the watersheds, either contam-

inated or uncomtaminated, depending on the quality of surface drainage that

is to be expected or actually exists within them;
direction and volume of all flows that enter or leave the operation area;

- location of all receiving watercourses;
- locations of all known or potential sources of contamination, including

ore stockpiles, waste rock dumps, haulage roads, tailings and treatment ponds,

and exposed rock containing reactive minerals;
- information and plans clearly indicating the facilities the mine operator will use to segregate and divert both contaminated and uncontaminated sur
face drainage,

and to collect and treat contaminated surface drainage.

OTHER STATUTORY CONTROLS
Atomic Energy Control Act and Regulations10
A Mine Safety Advisory Committee has been established to advise the Atom

ic Energy Control Board on safety aspects of uranium and thorium mining and
milling operations, and to provide advice on the adequacy of safety precau-

tions in uranium and thorium mines and mills licensed by the AECB. The Commit
tee evaluates information contained in pre- and post-licensing reports, and

recommends conditions to be imposed in the Board's licences or remedial orders.
Recommendations are expected to cover such matters as inspection, monitoring,

effluent control, and tailings management.

The membership of the Committee

includes government and non government experts in mine safety, health and

environmental matters.

expertise.

Two of the eleven Ontario members haVe environmental

The AECB also has a Radioactive Waste Safety Advisory Committee.10a

3 S 5(1).
4. 3.5(2).
6. 8.7.
7 . 5.8.
9 S l
10. R.S.C. 1970, c. A-19 as amended, and S.O.R.

were discussed in previous

10a.

reports.

5 S .6.
8. S. 10.
74 334.

See Liquid, Solid and Deepwell Disposal Areas.
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Principal sections

Mining for any prescribed substance must be done in accordance with a

licence issued under AEC regulations, except where the AECB has authorized an

exemption.11
Other provisions of the regulations outline broad requirements
for licence applications.12

The AECB has prepared a licensing guide and procedure, pursuant to the

regulations, which describes the requirements for obtaining a licence to op-

perate a uranium or thorium mine mill facility.l3
to follow the guide;

An applicant does not have

but if he chooses to diverge from its provisions, he

must demonstrate to the satisfaction of the Board staff that the alternative

method fulfills the intent and requirements of the regulations.

Five stages of activity must be approved:
underground exploration or
pre development; site location; construction or development; operation; and
abandonment.
Site approval includes the location of the tailings management area,
which is critical because of its potential for extensive environmental impact.
According to the licensing guide, environmental assessment and review should

take place at this stage.

Included in the site phase report should be the

route and estimation of runoff from the mine mill site, with special reference
to periods of heavy rain or thaw; the susceptibility of the area to flooding;
the ability of the ground and surface water environment to disperse, dilute,
or concentrate accidental releases of liquid radioactive or chemically toxic

effluents, with reference to existing or potential water users; and a program

for monitoring effluents and the quality of receiving waters during operation
of the facility.
The guide further notes that, under an operating licence, an annual re
port must be submitted, summarizing the performance and operation of the mine
mill facility and associated waste management facilities, and describing any
changes in procedures and reporting events of significance for public safety.
NON-STATUTORY CONTROLS
Environmental

Code of Practice for Minesl4

The Code is a technical document, outlining what the Environmental Protec
tion Service regards as good practice in design and operation to minimize
water pollution.
The Code applies to industrial liquid effluents and waste
rock and mill tailings resulting from base metal, uranium and iron ore mining
and milling operations.
It is intended as a guide for professionals in meeting

their environmental control responsibilities, and emphasizes pollution control

practices at all stages of mine mill development, from initial planning to
abandonment.
Areas covered include minimization and treatment of water borne

wastes, including mine and surface drainage; waste rock and mill tailings disposal monitoring; contingency planning;

and rehabilitation.

The Code was prepared to indicate methods and practices which should be

11. S. 3.
12. S. 7.
13. Atomic Energy Control Board, Guide to the Licensing of Uranium and Thorium
Mine Mill Facilities, No. 31, August 1976 (final draft).
14.

Environment Canada, November 1975

(draft).
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followed to meet both the intent and substance of the environmental regulations
on metal mining liquid effluents. It is of no legal effect in itself, though
it can be adopted in whole or in part by government agencies which regulate
water pollution control in mining operations.
Guidelines

for the Control of Liqpid Effluents

from Existing Metal Mines15

These guidelines, which are not legal requirements, describe the practices that should be followed by mine operators to bring their operations
up to a state of performance that would meet the general water pollution provisions of the Fisheries Act.
They are to be used to permit the Environment
Minister to negotiate with mine operators on the implementation of a compliance

schedule, respecting such items as tailings and waste rock disposal and minim

izing contaminated surface drainage, in addition to planning, monitoring, and
reporting matters.
Guidelines for the Measurement of Acute Toxicity and the Control of Effluents

from New, Expanded, and Reopened Metal MinesIS

These guidelines are also without legal effect.

Explanatory notes indi

cate that the procedures outlined in the guidelines are meant to give the Minister and the mine operator time to negotiate and implement a compliance sched

ule.

The guidelines are silent

as is the Fisheries ACt itself

role the public might play in negotiations about pollution control.

as to any

Provisions of these guidelines concern acute toxicity testing procedures
for fish, as well as minimization of contaminated surface runoff, control of

tailings and waste rock disposal, and planning of tailings impoundments, ore
stockpiles, and waste dumps.
COMMENT

Because the mining regulations, codes and guidelines have not yet come
into effect, it is impossible to tell how effective they will be in protecting
water quality.
The guidelines and code of practice set out the principal practices and
procedures for minimizing water pollution from surface mine drainage and tail
ings impoundment areas.
They are without legal effect, in part because the
government and mine operators need sufficient time to negotiate and implement
a compliance schedule, during which a comprehensive effluent control program
can be designed and constructed.
i
g.
J
p

effluents from mines meeting the prescribed limitations on concentration would
also pass the toxicity test.

(The test exposes

trout to effluent samples

A

7-2 L'". ' <

.rwr. 3mu 1:: <

.

. "1., .

y

Fish toxicity requirements are also guidelines rather than regulations,
because, at the time the standards were developed, it was not certain that the

15. Environment Canada, October 1975 (draft).
l6. T.S. Munro, Environment Canada, "Development of Federal Environmental Pro

tection Requirements", The Northern Miner, April 22, 1976.
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under controlled conditions.

More than 50% of the fish must survive.)

Because compliance must necessarily be negotiated on an individual,

case by case basis, we can expect fluctuation in local conditions, length
of time needed to comply, and the controls agreed upon, even though the code

of practice and the guidelines express uniform standards and controls.

It

remains to be seen whether the resulting lack of uniformity will produce

inadequate water pollution control.

The mining industry has long argued that mining operations and local environmental conditions are so diverse that to consider a rigid, standardized
control program for all mines would be harmful to both the environment and

the mining industry, as well as discouraging development of new methods and

equipment.

It thus concludes that each mine, with its associated facilities,

must be examined in relation to the actual local environment.17
The federal government's forthcoming regulatory program for metal mining
operations has 'taken this position into account.
Its pre development approval program will therefore, it appears, be more active, and will
have to be supported by appropriate inspection, monitoring and enforcement,
which will require far more federal staff in Ontario than presently exist.

In Ontario, the Fisheries Act has traditionally been administered by the
This has placed in the same hagds responsibility for
provincial government.
the protection of fisheries (a federal responsibilityl ) and water pollution

control (a provincial matterlg).

The Fisheries Act has therefore fallen into

disuse as a mining water pollution prevention mechanism in Ontario, since the
province has its own water pollution control legislation, and does not make much
use of the older, narrower federal legislation.
Though the Fisheries Act has
rarely been applied to water pollution from mining operations in Ontario, it

has been so used in other provinces where it has remained under federal admin

istration.20
It is not known at this time what arrangements have been made fOr
the expansion of federal staff, or delegation to the province of responsibility

for the mining regulations, guidelines, and code of practice.

It is submitted that the proposed federal standards need clarification in

certain respects.

They do not say whether the periodic reports on testing and

sampling will be available for public scrutiny.

Theyare silent as to public

input into negotiations between mine operators and the government on methods

and procedures,

natives.

prescribed concentrations,

and authorized variations and alter-

There is no timetable for the incorporation into the regulations of

other deleterious substances; nor is there a mechanism by which the public may
require consideration of these matters. (Explanatory notes to the regulations

indicate that deleterious substances which have not yet been prescribed include

mercury,

cyanide, and oxidizable sulphur compounds.)

l7. L.S. Price, Falconbridge Nickel Mines Limited, "Changing the Environmental

Impact on Mining", The Northern Miner, April 22, 1976.

18. British North America Act, s.9l(12).
l9. Ss.92(l3) and (16), 109.
20. J. MacLatchy, Environment Canada, Case Law: Prosecutions under the Pollution Control Provisions of the Fisheries Act, September 1976.
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Under the common law,

an

for violation of legislation. 1

citizen may institute a private prosecution

It is submitted that if the information col

lected under the proposed regulations

is not made available to the public,

members of the public will not have access to the evidence they would need to
properly prosecute a case, and this common-law right will be, in effect,
tinguished
through administrative action, not by act of Parliament.

ex-

Uranium and thorium mining controls under the AECB licensing process are
also under review.
Currently, AECB licences frequently indicate that the ap-

plicant will be expected to comply with all provincial and federal pollution

control regulations which are not inconsistent with the Atomic Energy Control
Act and regulations.13 In the past, this has meant that provincial environ
mental agency
However,

approvals have preceded AECB approvals.

Ontario environmental agency officials have recently come to

doubt the validity of provincial approvals in this area, which is under ex
clusive federal jurisdiction.
Their opinion is based upon recent judicial
decisions indicating that local by laws cannot prevent the establishment of
federal facilities (e.g. airports).23 This has been especially true where
the works have been designated by Parliament as being for the general advan-

tage of Canada.24 Nuclear facilities, including uranium and thorium mining
operations, have beenso designated.25

Provincial officials would like to see the current approvals process reversed, with AECB approval coming first and provincial environmental approval

following.
In order to bring atomic facilities within provincial jurisdiction
in this respect, the AECB approval under the AEC Act would have to provide
for provincial approval as a further condition the mining operator would have
to meet.
However, while the provincial approval could probably add terms and

conditions, it is doubtful whether they could be so stringent as to amount to

rejection of a project.

For example, the province has recently indicated its intention of holding a public hearing, before its newly constituted Environmental Assessment
Board, on a three-fold expansion of uranium mining in the Elliot Lake area.
The groposed expansion has been spurred by increased world prices for urani-

um.2
The companies involved in the expansion have agreed to prepare an environmental assessment dealing with such matters as tailings drainage and run-

21. S.H. Berner, Private Prosecution and Environmental Control Legislation:

-;v-,.._«ml..-:ua-matwice-.7-

- «.

.

-

- < ~A- ~

Study, 1972.

Commissioned by Environment Canada.

22. Interview with J.N. Mulvaney,

A

Director of Legal Services, Ontario Ministry

of Environment, Toronto, September 13, 1976.
23. Orangeville Airport Limited v. The Corporation of the Township of Caledon
(1975) 9 O.R. 2d 7 (Ontario Divisional Court and Court of Appeal); Johanneson
v. West St. Paul (1952) S.C.R. 292 (Supreme Court of Canada).
24. An area normally of exclusive federal jurisdiction.
British North Ameri
ca Act, 1867, s.92(10)(c).

25. Note 10 above, 8.17.
This would also include radioactive waste management
facilities and nuclear reactors.
26. Ontario Ministry of the Environment News Release, "Public Hearing on Expansion of Elliot Lake Uranium Mining", September 23, 1976.

285

off, which have

beenlocal area problems in the past.

The companies options include consideration of a deep water disposal
site for radioactive tailings.
Costs, and land available for the reception

of the estimated tonnages, have been factors in the companies' inclusion of
this option,

it is understood.

However,

provincial environmental studies

indicate that when mineral tailings are disposed of on a properly engineered
land storage site, maximum environmental control is possible.
Only a
moderate degree of control is possible at land water tailings disposal sites,
and minimum control with deep water tailings disposal.27
If the provincial
government insists on a land disposal site, it could conceivably jeopardize
the proposal, and come into conflict with the federal (AECB) mandate.
The
problem illustrates the jurisdictional dilemma.

AECB officials also indicate that there may be some question as to whether
the AECB, under the current Act, can condition, reject or revoke a mining or
other licence for exclusively environmental reasons.28 The Act permits the
AECB to do or order that all things be done respecting the health, safety and
security of the public.
While many environmental matters can be subsumed under
health, safety or security, many cannot.
Amendments under the Act to better

define the involvement of environmental regulatory agencies respecting
standards, surveillance and related matters are currently being considered.

The AEC Act and regulations, do not require the AECB to sit in public,
hold a hearing, give notice of a licence application, or follow judicial
procedures.
The AECB's decision on an application is administrative and
not judicial in nature.288
Hearings can be held under the Environmental
Assessment and Review Process of the federal Department of the Environment.
However, as described in previous reports, regulatory agencies under
legislative mandate, such as the AECB, are the final arbiters of the nature
and type of constraints that they will impose on an applicant.2

27.
Ontario Ministry of the Environment, Tailings Disposal:
Recommendations
for Site Selection, 1976.
28.
Interview with M. Duncan and A. Dory, Mining Licensing Directorate, Atomic

Energy Control Board, October 5, 1976, Ottawa.
28a. S.E.A.P. (Save the Environment from Atomic Pollution) v. Atomic
Energy Control Board and Eldorado Nuclear Limited (1977) 6 CELN 36,

Court of Appeal).
29.
See, Transportation Corridors

286

(Federal

i,
t.n
if
i

E X T R A C T T V E
A N D

i
v

O F E R A T l O N S
L O C A L

PR 0 V I N C I A L

C 0 N T R O L S

/

OVERVIEW

The Ministry of the Environment has the principal responsiblity for
controlling water pollution from mining, pits and quarries, and related ac
tivities., However, administrative control of other aSpects of these oper
ations is, generally, vested in the Ministry of Natural Resources;.and there
are some problems along the dividing line between the two Ministries
overlaps, gaps covered by neither of them, and areas where the MOE is respon
sible for the ends, but MNR controls the means.

For example, the MNR has the power to require security deposits to ensure

that sites are rehabilitated; but it has either set the amounts of these

deposits too low for them to be effective, or not demanded any deposit at
all. Abandoned mines are regarded as the principal environmental problem in
the mining industry, A provincial government program is being developed to
deal with this problem though remedial measures on unowned mining property
are expected to cost in the millions of dollars.

Another area of jurisdicrional conflict (or ambiguity) is that of land

and water easements granted to mining companies for the disposal of wastes.
The MNR has the power to grant these easements, although the MOE is respon
sible for dealing with any water pollution that might ensue. An administrative
solution is being worked out; but a legislative solution, requiring the MNR
to condition the granting of easements onrthe fulfillment of MOE environmental
requirements, would provide more certainty and consistency.

The MOE does have, and exercise, the power to order existing mining

operations to meet environmental standards, and to negotiate timetables
for compliance. However, negotiations are conducted with no public scru
tiny, and very little information is available as to how much weight is

given to technical and economic factors, as opposed to environmental ones.
Pits and quarries come under the Pits and Quarries Control Act; but

The
there are large areas of the province where this Act is not in force.
private
(for
controls
local
and
municipal
and
lands)
Crown
Mining Act (for
lands) apply in these areas, but they are much less stringent and compre-

hensive.

Moreover,

the Working Party on Aggregate Resource Management,

a group

created by the province to review government regulation of the sand and
gravel industry, has found that even where the Pits and Quarries Control Act
does apply, enforcement is inadequate, largely because the MNR does not have
sufficient staff.
The Working Party has made recommendations which, if adopted, would
severely restrict local control of the location and operation of pits and
quarries, although area municipalities might still be able to attach conditions, including water pollution controls, to pit and quarry approvals.
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GENERAL ENVIRONMENTAL CONTROLS
Ontario Water Resources Act30

The Industrial Approvals Section and the Pollution Control Branch of
the Ministry of Environment are responsible for assessing the technical
adequacy of all applications from industry, including the mining industry,
with respect to all facets of the environment, including water quality.
The Industrial Abatement Section of each regional office of the Ministry
is responsible for protection of the environment from emissions and land/
water contamination problems from industrial processes.
The Technical
Support Water Resource Group of each regional office of the Ministry of
Environment monitors the quality and quantity of water within the region;
responds to complaints on water quality or interference, and establishes
a network of surface and ground water stations for determining water
quantity and quality.
Analyses are also performed on the impact of development on water quality and quantity; and recommendations are made on what
is required to minimize or correct environmental degradation.
The Act authorizes the Ministry of Environment to require a water
taking permit from any person who intends to take more than a total of
10,000 gallons of water in a day by means of well, inlet supplies or
diversion structures or works constructed for that purpose.31
The
Ministry may issue or cancel such permits, impose terms and conditions

before issuance, and alter them afterwards.32

water interferes with the use

Where the taking of

and interest of other people in the water,

it is prohibited without a permit issued by the Ministry.33

Flowing or

leaking water from a permitted well, diversion or other work, that inter
feres with another public or private interest in the water, may be required
to be corrected to the satisfaction of the Ministry.34
Contravention of
these provisions is punishable by a fine of up to $200 for every day that
the contravention continues.

Plans for drainage, storm water and industrial waste works including
those for mining activities, must be submitted to the Ministry of
Environment for approval.36 Where such works are undertaken without prior
Ministry approval, the Ministry may require changes in the works or their
location to correct any effluent discharge problems, to be carried out
The Act also authorizes the Ministry to
at the operator's expense.
approve with terms and conditions, or reject, such sewage or drainage works

Breach of an
where in his opinion it is in the public interest to do 30.3
order3 or approval40 is an offence pxpishable by a fine of $500 for every
Approval is not necessary where
day upon which the offence continues.
the sewage will not be discharged into a ditch, drain or storm sewer, or
a well, lakezzriver, pond, spring, stream, reservoir or other water or

watercourse.

30. R.S.O. 1970 c.

33. S.37(4)
38.

S.42(4)

332 as amended.

34. S.37(7)
39.

31.

35. S.37(8)

Under S.42(3)

S.37(3)

40. Under S.42(4)

42. S.42(6)(a).
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32.8.37(6)

36. S.42(l)

37.

S.42(3)

41. S.42(5)

The Ministry may require an industrial or commercial enter-

ieations and submit reports; install approp
prise to make inv.
0 1 extion, transmission, treatment or
riate facilities fr
l,
, where the exiiting facil
ry by the Ministrzz 3 or where
3.
The maximum
no arrangement for such ;
33
this
of
fine for breach
Environmental Protection Acthaste Management Regulations 46
Rock fill and mill tailings from mines are exempted 47 from

the provisions of the Waste Management Part of the EPA and the

regulations.

Environmental Assessment Act

It will apply first
This Act is to be implemented in stages.
except where exemp
local,
and
provincial
both
sector,
to the public

ted by order or regulation, and later on to designated parts 0f the

Recent orders issued by the provincial cabinet
private sector.
have exempted for the time being an otherwise undefined process
known as "mineral management on public lands, as carried out by
and for the provincial Ministry of Natural Resourcesg
9 A prov
incial government committee known as the Ontario Mineral Aggreg
ate Working Party, created to review government regulation of
pit and quarry Operations and propose legislative changes to
the Minister of Natural Resources, has recommended that pits and
quarries be exempted from the provisions of the Environmental
Assessment Act.
OTHER STATUTORY CONTROLS m PROVINCIAL AND LOCAL
Pits and Quarries Control Act 50

and
The Act provides for the regulation and rehabilitation of pit
in these areas
tions
Opera
io.51
Ontar
of
parts
nated
desig
quarry operations in

must be licenced under the Act, and are subject to periodic review
to assure compliance with the provisions of the Act, the regulations
The Act is administered by the Industrial Minerals
and the site plan.
Section of the Ministry of Natural Resources.

The Section's functions

include consultation and guidance to the Ministry's field offices,

whose pits and quarries inspectors are responsible for implementing

46. 8.0. 1971, c. 86
45. S.69(2)
44. S.69(la)
43. S.69(1 )
47. 8.3.6
as amended; and R.R.O. l970, O, Reg. 824 as amended.
have been
Act
this
of
Provisions
.
amended
as
69
c.
48. 8.0. 1975,
2891/76.
Council
in
Order
49.
discussed in previous reports.

50. 5.0. 1971, c096

El. Through the end of 1976 a total of 278

townships had been designated as those to which the Act applies.

are over 800 municipalities in the province.

Resources, Ontario Mineral ReviewD 1976«
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Ministry of Natural

There

See also section 2 of the Act.

the Act, and processing applications for, and revindons and renewals
of, pit and quarry licences received through the field offices for
recommendation to the Minister.
General Obligations of Pit and Quarry Operators

Six months after a township is designated as coming under the

provisions of the Act, a licence issued by the Minister of Natural
Resources is needed to open, establish or operate a pit or quarry.
The licence is based on a site plan, and the pit or quarry operator
must carry on his operations in accordance with ghe plan, though he
may amend it with the consent of the Minister. 5
Pit and quarry
operators must ensure that the requirements of the Act and regulations
are complied with. 5
No quarrying is permitted in certain geologic

formations of rock within 300 feet of the natural edge of the Niagara

escarpment. 5
One month after township designation, the Act applies
to existing wayside pits and quarries, and a permit from the Minister
is needed to open, establish, or operate such a site.56
Licensing, Site Plan Control, Notice and Hearings
The site plan which accompanies applications for licences to
operate a pit or quarry must include a description of the lands to

be disturbed, existing and anticipated final grades of excavation,

contours and setbacks, drainage provisions, ultimate pit development,

including progressive and ultimate road plan, water diversion or
storage,

location of stockpiles for stripping,

tree screening and

and progressive and ultimate
berming, progressive pit development
rehabilitation, for which a security deposit is required.
Public notice must be given of an application for a licence
to establish a new pit or quarry,
unleSs it was operating immed
iately befoge the date on which the area was designated by

The Minister sets a deadline for the receipt of
regulation. 0
written objections from the municipal council or any other author-

ity having an interest, or any person directly affected by the
If any party entitled to object requires
issuing of the licence.
a hearing, the Minister is required to refer the matter to the

Ontario Municipal Board.62 The Minister may refer 3n application
to the OMB for a hearing on his own motion as well. 3
The Minister must refuse a licence where the site plan does
not comply with the Act or regulations, or where, in his opinion,

the operation of the pit or quarry would be against the interest

55. 8.10
54. 3.3
53. 8.4(4)
52. 8.4 and 8.20.
a temporary excav
is
quarry
or
pit
56. 3.12 and S.20(2). A wayside
road authorities
local
or
al
provinci
ation, normally undertaken by
58. 8.11
8.4(2)
57.
for the purposes of road construction.
61. S.5(l) The municipal council must
60. S.20(3)
59. 8.5(2)
have an official plan or by law governing the location of pits and

quarries. For procedures where it does not, see S.6(3).
63. 5.5(4).
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62. 8.5(3)

of the public, taking into account (a) preservation of the character
of the environment; (b) the availability of natural environment for

the enjoyment of the public;

(c) the need, if any, for restricting

excessively large total pit or quarry output in the locality; (e) any
(f) the
possible effect on the water table or surface drainage pattern;
nature and location of other land uses that could be affected by the
pit or quarry operation.
In at least one case, the OMB used the above criteria in its
own consideration of an application to rezone land to allow the operation

of a gravel pit, and rejected the application.65

The Minister must also reject a licence for a pit or quarry
where the location is in contravention of an official plan or by law
Recent case law interpretation of this
of the local municipality.
provision as well as provisions from the Planning Act and the Municipal

The apparent meaning of S.6(2)

Act,67 have complicated this provision.

of the Pits and Quarries Control Acté as interpreted by the Uxbridge v.
decision, is that if a municipality
Timbers Bros. Sand and Gravel Ltd.

M

l.

A

7!

3

I

$;

has only an official plan and it purports to prevent the operation of a

pit or quarry at a location desired by an applicant, the Minister is
But where the official plan does not
prohibited from issuing a licence.

make clear that it prohibits the operation of pits and quarries in any
particular part of the municipality, and the municipality only has a

69
by law that specifically prohibits the establishment of pits or quarries,
the Minister is only prevented by 8.6(2) of the Pits and Quarries Control
Act from issuing the licence to new operations, not pre existing ones.

Where a local municipality has no official plan or by law
governing the location of pits and quarries, the Minister must give
If the
the municipal council notice of the filing of the application.

council objects to the location of the pit or quarry within forty five

days after receiving the notice, the Minister is barred from issuing a
No public hearing is required.
licence.

A licence issued by the Minister may be subject to terms and
conditions.

An applicant to whom the Minister intends to refuse a licence
may require a hearing before the OMB within 30 days of receiving notice.
If he does not, the Minister may refuse the application after the 30 day
period.73

65. Re Township of Puslinch Restricted Area By-Law (1973)
64. S.6(1)
67. R.S.O. 1970
66. 8.6(2)
2 CELN 51 (Ontario Municipal Board).
c.284 83. 354(1)
1970
c.349 Ss. 35(l)l and 35(1)6 as amended, and R.S.O.
paras.

122 and 123 as amended.

Discussed below.

(2d) 484 (Ontario Court of Appeal)

69.

68.

(1975)

7 0.R.

E.g. pursuant to S.35(1) of

For a fuller discussion of this case see

the Planning Act.

70.

71.

3.6(4)

D. Estrin, "Controls Over Pits and Quarries in Ontario", 1975, 4 CELN 232.
8.6(3).

72.

73.

8.8
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After an OMB hearing7 the OMB must make a report to the Minister,
whose decision is final.
4
Licence Review and Revocation

The Minister reviews the operation of each licensee annually,
for the purpose of reassessing his compliance with the Act, regu
lations, site plan and terms and conditions of the licence.
If any

of these are not being complied with, the Minister may revoke the
licence. 75 The licensee is given notice and the opportunity for an
OMB hearing. 76 The Minister may also make an interim suspension of
the licence where, in his opinion,

the operation constitutes an

immediate threat to the public interest. 77

If no hearing is

required by the licence holder within 30 days of Ministerial notice,

the Minister may then proceed to revoke the licence. 78 In holding
a revocation hearing the OMB may consider matters ngt directed to it
by the Minister, including environmental matters. 7
Offences, Penalties and Restraining Orders
Violation of any provision of the Act or regulations, or breach
of any term or condition of a licence or permit, is an offence for

which the maximum fine is $5,000 for each day on which the offence occurs or continues.

No prosecutions may be instituted except with the

consent or under the direction of the Minister. 80 This provision
alters the unrestrained common law right of any person to prosecute
for violations of legislation. 81

The Minister is also authorized to apply to a judge of the High
Court for an order directing compliance with the Act or regulations.
Such an order can be appealed to the Supreme Court of Ontario.
Regulations on Operation and Rehabilitation 83
Security deposits are required of pit and quarry operators,

equal to 2 cents per ton of material removed from the pit or quarry
in the previous calendar year,

to meet requirements in the Act

respecting rehabilitation of active and abandoned pit and quarry
operations.

Where the operator has carried out progressive

rehabilitation, he is entitled to refunds from the security deposit,
though he may not reduce the amount payable to less than $100 for each
acre requiring rehabilitation.

74. Ss.9(3) (4)

75. Ss. 7(1)(2)

76. Ss. 8(l)(2)

77. S.8(4)

78. 8.8(3)
79. See Re Horan and Minister of Natural Resources (1974)
3 CELN 114 (Supreme Court of Ontario, Divisional Court) respecting
matters covered in 8.6 of the Act.
80. Ss.18(l)(2).
81. For
general background see S.H. Berner, Private Prosecution and Environ

mental Control Legislation: A Study (1972), commissioned by Environ

ment Canada.
84. S.5(l)(2)

ded, S.5(4).

82. Ss.15(l)(2)
83. O. Reg. 541/71 as amended.
85. 5.11 of the Act
86. O.Reg. 541/71 as amen
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Operators of all pits and quarries87 have a duty, where possible,
to rehabilitate the site while the pit is operating. Existing top

soil must be maintained in sufficient quantity and condition to permit
the growth of vegetation adequate to bind the soil and to prevent
erosion.
Topsoil must be replaced in excavated areas and other areas
designated in the site plan, and must be planted with the appropriate
trees, shrubs, legumes or grasses.88

Operators must stockpile sufficient existing topsoil, stripping

or fill to facilitate rehabilitation of the site.

The stockpile must

have stable slopes and seeding so as to prevent erosion.89 Where an
earth berm is used instead of trees as a screen for the excavation
sites, it must be seeded to prevent erosion.90

Where the Minister permits a pit or quarry to operate to within
50 feet of the road allowance of a highway, instead of the normal 100

feet, the operator is responsible for a program of progressive rehab-

iliation of that additional fifty foot right of way.

Any perched ponds92 which may be a hazard to life must be drained

to the lowest level of the land in the pit or quarry excavation.93
Mining Act94

The principal purpose of the Act is to provide for the exploitation

of mineral resources that are the property of the Crown in an orderly and
efficient manner.
It is administered by the Mining Lands Section, Division
of Lands, of the Ministry of Natural Resources and by MNR mining recorders
in the various mining divisions through the province. Their role is to

ensure that the requirements of the Mining Act relating to the prospecting,
staking and performance of tax assessment work on mining claims are met
and to arrange for the issue of the various title documents authorized

under the Act.

The mining recorders and the Mining and Lands Commissioner

are given powers under the Act to hear and dispose of disputes related
to rights and interests in mining claims and in certain circumstances,
rights may be conferred in respect of adjoining lands.
The Mining Commissioner is authorized to grant a mine or quarry
operator the right to:
discharge water upon any land, or use any
existing means of drainage, natural or artificial; drain off, lower or
divert and use
any specified water, even if the water is on someone
else's land; collect and dam back water, even thOugh it may overflow
other land, and deposit tailings, slimes or other waste products upon

any land, or into any water, provided the deposit is not injurious to
life or health.
These rights may be granted subject to a provision
for compensation for any injury caused. 6 Re Faraday Uranium Mines
and Arrowsmith97 is authority for the proposition that the Commissioner's
order has the effect of depriving riparian owners of their normal remedies
at common law and their rights in equity to an injunction protecting their
proprietary rights and restraining further acts of pollution and substitutes
instead compensation to be awarded by the Mining and Lands Commissioner.
for all injury and damage suffered by them.
87. S.6(l)(2)
88. S.8
89.Ss.ll(l)(2)
90.5.5
91.8.14
92. Defined in
the regulations (S.l(a)) as a pond of a certain minimum size resulting from a
pit or quarry excavation, which is above the natural water table. 93. S. 16
94. R.S.O.l970 c.274 as amended.
95. S.645(l)(b) c d
'
S 4 2
97.(l962) O.R. 503 (Ontario Court of Appeal).
( )( )(1)
96.
.6 5( )(3)

In this case, land owners abutting a lake98 argued unsuccessfully before
the Mining Commissioner that the mine operator's application for an order
permitting it to continue to deposit mine tailings into a compound on its

own land be denied, because the overflow from the compound was entering a
stream flowing into the lake where they resided, resulting in alleged

water

pollutionharmful to their health.

On appeal, the Court of Appeal

held that under section 645(l)(i), the onus is upon the applicant to
establish that the depositing of tailings is not injurious to life or
health. The evidence of government water quality and health experts at
the hearing furnished grounds upon which the Commissioner's finding

that the applicant had discharged the onus under that section could be based.
Should government agencies upon continuing lake monitoring find injury to
land, water or health,

the landowners can Bhen apply to the Mining

Commissioner for a revision of his order.9

The above notwithstanding, mining companies would still have to
comply with the water quality provisions of the Ontario Water Resources
Act.
00 This would include obtaining a certificate of approval from
the Ministry of Environment prior to start up for mining discharges or
drainage works into or near water.

I

.
101
. .
n R.v North Canadian Enterprises Ltd.,
a mining company was
convicted for violating the general prohibitory sections of the OWRA
respecting water quality preservation, when its tailing dam burst
during a heavy rainfall, causing mining effluent to escape into near
by creeks and watercourses.
The company's defence, that the bursting
of the dam by heavy rainfall was an act of God, was rejected by the
court, since the company had not taken precautions normally associated
with areas of heavy rainfall.
The company also argued that, alth8§gh
no formal approval was received for the construction of the dam,

the Ministry, through acquiescence and passivity, gave tacit approval to
the construction and manner of operation of the tailings dam, bringing
the comBgny under the protective statutory immunity provisions of the

OWRA. l
The court rejected this argument as well, since there was
evidence that the Ministry had attempted to get the company to obtain

the appropriate approvals, although it had not instituted legal action
for the company's failure to do so.
04 The court noted, however, that

a tacit Ministerial approval could have been construed had the Ministry
done nothing. The company would have been immune from prosecution only
if its sewage works had been constructed, and maintained and operated
in conformity with the orders of the Ministry. 101: 105 Thus, the
98. At common law known as riparian owners.
99. 8.645(13)
100o Eg.ss.32,42 and 69,
101. (1974) 3 C.E.L.N. 204
102. App

roval of such works is required under the OWRA 8.42 prior to commence

103. S.32(5) which says in part: "The discharge
ment of construction.
into any stream or watercourse of sewage from sewage works that have
been constructed and are operated in accordance with departmental
104. This prosecu
approval is not a contravention (of the Act).
tion was for a violation of general waterquality

prohibitions only.

provisions and

105. R.v. Sheridan (1973) 2 O.R° 192.
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above Mining Act provisions must be read together with the OWRA

provisions and cases arising therefrom.
It sh0u1d be noted 5 at
the general provisions of the Environmental Protection Act
would

also be applicable to mining activities authorized under the Mining Act.

Under other provisions of the Mining Act, brinewell operators

must take precautions to prevent brine from escaping; 1

mining

companies on government leases must observe several conditions including refraining from doing'anything that would damage fish or_the fishing
industry;
and dredging operators must obtain licences before removing valuable or precious minerals.

Fines for breach of such provisions are only set at $2? per day
for every day upon which the offence occurs or continues.
Moreover,
private prosecutions for breaches of Mining Act provisions cannot
be launched except with the permission of the Ministry of Natural Resources or the provincial Attorney General.
Petroleum Resources Act

Provisions of this Act, especially environmental controls on
brines generated by oil and gas operations, have been discussed in

Liquid, Solid and Deepwell Disposal Areas.
Beach Protection Act 112

The Mining Lands Section of the Ministry of Natural Resources
administers this Act. The Act provides for the removal of sand or
gravel from the bed, bank, beach, shore or waters of any lake river
or stream for commercial operations.

Licences are required,

113 and

licensees may be required to pay a fixed sum per cubic yard of sand
removed from Crown property. Before licences are issued, field investigations are made in coordination with other Ministries respecting
erosion and related matters. The Mining Commissioner is authorized
to hold hearings and make reports respecting the refusal and cancell
ation of licences issued under the Act.
No licence is required by municipalities removing sand for muni
cipal use, nor by bona fide Ontario residents removing sand for
personal use and not for resale or commercial purposes. However,

municipalities must obtain written consent from an official where the

sand is located, and submit a copy to the Ministry.
The Minister
may make special provisions regarding the removal of such materials
from any part of the waters or shores of Lakeg Erie, Ontario and Huron.
He may also revoke licences he has issued.

11

106. 8.14 and 8.96.
Section 96 states in part that where a conflict
arises between the EPA or its regulations and any other Act or regu
lation,

in a matter related to the natural environment or specif
ically

dealt with in the EPA or its regulations, the EPA and its regulations
prevail.
107. 8.611
108. 88.105 and 108.
109. 8.125
110. 3.628
111. 5.633
112. R.S.O. 1970, c.40
113. 8.2
114. S.3
115. S.2(b)7
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Licence revocation hearings have recently been held respecting

sandsucking operations off Point Pelee National Park in Lake Erie.

The

sandsucking operations may be causing accelerated erosion of the park
lands.

1
\

Convictions under this Act for violating licence requirements or

Moreover, no prosprovisions may bring a fine of only $10 to $100.
ecution may be commenced without the consent of the Attorney General.

The Planning Act67 and Local Control

Municipalities may pass by laws prohibiting the use of land, for,
7 They may also prohibit the establish
or except for, certain purposes.*
municipality, or within certain
the
within
quarries
and
ment of pits
118 No activity may take place
municipality.
the
within
defined areas
authorized by the municipality's
not
is
that
area
in a municipal planning
official plan.

The Municipal Act 67 and Local Control

Section 354(1)122 provides that where, prior to January lst, 1959,
the use of land in any area of a municipality was restricted to res
idential or commercial use,

the municipality may pass a by law pro-

hibiting the carrying on of the operation of a pit or quarry in the area.
It also permits municipalities to regulate, by by law, the operation
of pits and quarries within the municipality, and to require the owners
of pits and quarries that are located within 300 feet of a road, and
that have not been in operation for a period of twelve months, to level
and grade the floor and sides of the pit and the area within 300 feet of
their edge or rim. This requirement,though principally directed to pub
1ic safety and aesthetics, may also have both positive and negative
water quality implications.
NON STATUTORY ACTIVITIES

Ministry of Environment Guidelines on Mining Operations

The Ministry of Environment has developed a number of sets of

guidelines relating to all environmental aspects of mining
These guidelines are without legal effect,
operations. 119

except to

the extent that any of their provisions may be incorporated into OWRA
certificates of approval respecting drainage, storm water, sewage and
related works for a particular operation.

The guidelines outline the effects of mining activities on water

quality, and recommend prevention and abatement prOcedures that should

generally be followed.

116. See "Sandsucking Off Point Pelee" (1974) 3 C.E.L.N. 89 and 122.

119. Ontario Ministry of the Envir118. S.35(l)6
117. S.35(l)1
ies Impacting on Water Resources
Activit
onment, Evaluating Construction
Incorporates segments on Sub-aqueous Mining and Surface
(January 1976).
Mining (draft). Other MOE guidelines include "Effluent Guidelines and
Receiving Water Quality Objectives for the Mining Industry in Ontario"

and "Decant System Design Considerations for Ontario Mining Operations."
See also notes 143-145 and accompanying text.
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Subaqueous mining, which includes the removal of sand and related
material from beach areas, often results in loss of aquatic habitat
from turbidity or siltation arising from excavation activity; and in

erosion and loss of recreational areas arising from removal of beach
feeding source material.
The Beach Protection Act, administered by
the Ministry of Natural Resources, is the principal legislative tool

that COuld be used to incorporate MOE recommendations into any licences
iSSued under that Act.
Effects and recommendations for surface mining operations, including
strip, open-pit or quarry and hydraulic mining, are also outlined.

;< vim-mamam-vvzn vf

For evaluation of a mining activity in relation to water resource
concerns, information is needed on site location, procedures, time and
duration of operation, and frequency of maintenance.
Information on
type of equipment used and sequences of operation is also useful.
Information required respecting the mining activity and watershed
characterisitcs includes annual precipitation, seasonal variation in
precipitation, rainfall intensity and duration, soil erodibility, slope,
type and density of vegetation, evidfpge of slides or soil movement, and
location of streams and tributaries.
Other required information is
discussed below.119a

The above information, insofar as it relates to sewage, drain
age or storm water works that would be needed for a new mine facility,

is already required as a precondition to approval under section 42
of the OWRA.
Otherwise, it will have to be required under the En

vironmental Assessment Act, when it is applied to the private sector.

COMMENT
Pits and Quarries and Provincial Controls

Recent governmental studies in Ontario indicate.that pit and
quarry operations can be sources of both surface and groundwater
pollution.
Provincial agency field experience has also been that
such operations may though most do not create problems of erosion,
runoff and sedimentation.
:
i
1:

i.

22

Provincial agencies can control water resource interference from
pits and quarries by use of a water taking permit under section 37 of
119a. See note 144 and accompanying text.
120. Ontario Ministry of Natural Resources, Mineral Aggregate Study,
Central Ontario Planning Region, March 1974 (prepared by Proctor and
Redfern, Consultants); and, Mineral Aggregate Study and Geological
Inventory, Eastern Region, November 1975 (prepared by Proctor and
Redfern, Gartner and Lee, Consultants).
121. Correspondence from
R.A. Baxter, Director, North Central Region, Ontario Ministry of Nat
ural Resources, Thunder Bay, Ontario, December 8, 1976.
122. Cor

respondence from J. Viirland, Groundwater Evaluator, Ontario Ministry

of the Environment, Stoney Creek, Ontario, November 26, 1976.
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the Ontario Water Resources Act; a certificate of approval under section 42 of the OWRA, or a permit or licence under the Pits and Quarries
Control Act.
Water

Taking
Permits

The water taking permit program, both on its face and as ap lied is
aimed primarily at protecting water quantity, not water quality. 22,123
It is meant to ensure that a pit or quarry operation will not seriously
lower water tables or affect the quantity of water available to existing
water users.
Historically, the water taking permit system had been used
to ration water used for agricultural irrigation systems during low flow
periods.
The permit system was established to provide some protection to
ground water users since none existed under riparian rights or common law.

Administrators of the Ministry of the Environment's water taking permit

program are thus not legislatively authorized to attach conditions to such
permits to control water quality degradation from pits and quarries.

Certi
ficates

Where there is an effluent discharge associated with a pit or
quarry operation, either as a result of a water taking or otherwise,

roval

administrators indicated, though, that a certificate of approval for

of App

certificates of approval would be necessary.

Environment Ministry

water quality concerns surrounding the operation of a pit or quarry
Preliminary response to a survey of regional Ministry
would be rare.

of the Environment industrial abatement offices indicated that in
at least two MOE administrative regions no pit or quarry operations haze
certificates of approval, though several have water taking permits. 1
(See Figure l for geographic area covered by each administratiVe
region). This is understood to be the case because normally pits and
quarries are "dry operations," from which contaminated effluents do
Since certificates of approval are dirnot drain into watercourses.
none would be necessary for such
quality,
water
of
matters
to
ected
operations if they merely raised or lowered a water table, but did

not affect water quality.
Pit and
Quarry
Licences

In order to obtain a licence or permit under the Pits and Quarries Control Act, the applicant must satisfy the Ministry of Nat
ural Resources that he will meet Ministry conditions respecting
stockpiles of stripped topsoil; the use of excavation equipment;

grading; drainage; and progressive and ultimate rehabilitation of the
These provisions, it is understood, are
pit or quarry site.
not exclusively designed to control erosion or eliminate sedimen

tation, though that may be their effect.

123.

Water Resources Assessment,
Correspondence from N. Conroy, Chief ,
22, 1976.

ry, Ontario, December
Ontario Ministry of the Environment, Sudbu

n, Manager, Industrial
124. Correspondence from the staff of C.E. Dunca
Region,

Environment, West Central
Abatement, Ontario Ministry of the

and; D.G. Currie, Manager,
Stoney Creek, Ontario, November 1, 1976
the Environment, Southeastern
of
stry
Industrial Abatement, Ontario Mini
125. Correspondence
Region, Kingston, Ontario, January 20, 1977.
of Natural Resources,
stry
Mini
rio
Onta
from D.E. McHale, District Manager,
January 18, 1977
Northeastern Region, Sudbury, Ontario,
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Rehabilitation

However, recent governmental review of the administration of
the Pits and Quarries Control Act and operator compliance has indic

ated that there has been "little evidence of rehabilitation achieved
to date."
Whether this failure leads to water pollution problems depends
on the location of the pit or quarry and other factors, such as slope,
amount of rainfall, topography, soils etc.

Ministry of Natural Res

ources publications on pit and quarry rehabilitation note, though,
that the first step to take "is to stabilize the surface to prevent
Presumably, where a site is not
erosion by wind and water".
rehabilitated, the potential for erosion and sedimentation is increased
if local conditions are right.

Mining
Act

Controls

There may be less control of such matters as rehabilitation in

areas where the Pits and Quarries Control Act has not been desigIn such circumstances, the principal MNR control
nated as applicable.
quarrying activity on
is the Mining Act, which is applicable to
Some MNR administrators were of the opinion that
Crown lands.

quarry Operations under the Mining Act might be subject to less con

trol, because under that Act no site plan comparable to the one required
by the Pits and Quarries Control Act is required before a permit is

It was thus felt that an operator lacks the guidance which
granted.
is normally provided by a site plan, in avoiding or controlling ero

Moreover, the Mining Act does not
sion or sedimentation problems.
authorize a system of security deposits to ensure that operations on

Crown lands will be rehabilitated.

It is also understood that operations on Crown lands within other
wise designated areas of the Pits and Quarries Control Act must only
comply with the less comprehensive provisions of the Mining Act.
Amendments to current legislative procedures are being drafted which,
it is understood, will bring in quarries on Crown lands within desig
Quarries
nated areas under a revised Pits and Quarries Control Act.
to
subject
be
o
contigget
will
on Crown lands in non designated areas

the existing arrangements under the Mining Act.

Table 10 outlines Ministry of Natural Resources licensing of
pits and quarries both within and without the Great Lakes Basin
for approximately 95% of all such operations in the province.
(See Figure 2 for geographic area covered by each MNR administrative

region).

l
126. Ontario Ministry of Natural Resources, A Policy for Minera
Ontario
the
of
Report
,
Ontario
in
ment
Aggregate Resource Manage
127. Ontario
Mineral Aggregate Working Party, December 1976.

Ministry of Natural Resources, Vegetation for the Rehabilitation

of Pits and Quarries, 1975.
Ss.127-l33.

128. Part VII of the Mining Act,
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Table l0

ONTARIO MINISTRY OF NATURAL RESOURCES
LICENSING
OF
FITS AND QUARRIES*
,1!

# of pits and

# of pits

Region**

and quarries

quarries licenced
under Pits and

Fuarries Acta

830

Central

North

782b

1000

0

1000

290

Eastern

320

25

South

700

400

Central
Eastern

301

North

# of pits and

quarries not
licenced under

Pits and Quarries

Act

48d

540 590
4390 4440

TOTAL

0
1497

N.A.

# of pits and

quarries licenced

under the Mining

Act.
Crown lands

1

50
710

N.A.

N.A.

300

western

Northern

of pits and
quarries licenced
under local law in
areas not desig
nated under Pits
and Quarries Act
Non Crown lands

N.A.

540 590

N.A.
190

2893-2943

All figures are estimates based on information provided by MNR Regions where approximately 95% of all
id:

N.A.

pits and quarries are understood to be located.
Two other MNR Regions (Northwestern and Algonquin)
are not included in the survey.
Survey accurate to January 1, 1977.
Region refers to Ministry of Natural Resources Regional Offices.
(See Figure 2for geographic area

covered by each region).

m.o

Indicates information not available or applicable.
In such Pits and Quarries Act designated areas, local licences may also apply but
are not tabulated here.
20 additional licences
are pending.

0'0

50 additional licences are pending.
Licences for these operations are pending under the Pits and Quarries Control
Act.

FIGURE 2
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The figures show that gaps exist in the Pits and Quarries Control

Act's application to some regions in Southern Ontario. For example,
in the MNR Southwestern administrative region, approximately 43% of
the pits and quarries in the region are not covered by the Act. In

the MNR Eastern administrative region, the figure is approximately
Of course, many of these operations would be covered by local
70% .
Control
by laws or, if they are on Crown lands, the Mining Act.
appear to
also
would
Act
Control
pursuant to the Pits and Quarries

be limited in northern MNR regions, where less aggregate reserve is
However, much of these regions would not influunderstood to exist.
ence the Great Lakes watershed.
Security
Deposits

In many areas a security deposit is required of operators to

ensure that pits and quarries will be rehabilitated.

However, 50%

of MNR regional offices surveyed said that the currently required

deposit of 2c per ton was "too low" or "inadequate" .

Another 33%

indicated that in their administrative region no security deposit at
all was required.
(This includes regions where the Mining Act applied

to pits and quarries on Crown lands). One regional office noted
that since 1971 it had spent approximately $100,000 to rehabilitate
fifty sites.

i
l
I

,
i
i
l

The Mineral

Aggregate Working Party,

in reporting to the province

on pit and quarry operations, concluded that "probably less than 10%
of all areas excavated had been rehabilitated since 1971".
It found
"sufficient evidence to conclude that many operators view the two cents

per ton rehabilitation security fee as simply a tax, which they progose

to forego and leave the task of rehabilitation to the Province". 12

The Working Party concluded that the amount of the security deposit
should be 8c per ton of material removed from the pit or quarry prop
erty in the previous calendar year, and that where a pit or quarry is
in operation and progressive rehabilitation has been carried out, the
operator may file a claim for a refund for the amount he had spent on

rehabilitation in the previous calendar year, provided that the amount
he has on deposit remain at least $300 for each acre still requiring
rehabilitation.

Topsoil
Control

Half

the regional MNR offices surveyed,

found no difficulties in

the manner in which operators dealt with such items as topsoil control,
drainage, grading, and the use of excavation equipment, in the site plan
or in practice.

The remaining offices characterized operator practice

respecting snu umatters as varying from "good" through "satisfactory"
to "poor", "terrible" or "disappointing".

The Working Party noted that most aggregate extraction areas are
covered by very limited amounts of topsoil and overburden.
During the

129. Correspondence from J.R.

Oatway, Director, Northern Region , Ontario

Ministry of Natural Resources, Timmins, Ontario, January 12, 1977.
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course of its review of pit and quarry operations it was informed
that topsoil was being stripped off land, not only as a source of

materials have
Enforcement

been improperly moved and become susceptible to erosion.

The Aggregate Working Party found that the provincial government
has lacked credibility in its administration of the Pits and Quarries

Control Act as a result of a "failure to enforce the Act." 126
Despite this conclusion, the Working Party did not recommend repeal
of current provisions of the Pits and Quarries Control Act which have
the effect of extinguishing the common law right of any citizen to
prosecute operators for violations of the legislation.
(Currently, no
prosecutions may be instituted except with the consent or under the
direction of the Minister of Natural Resources.)
Nor, did it rec
ommend that under proposed Mineral Aggregate legislation, members
of the public should have the right to institute court action to

require government officials to enforce the legislation.

It should be noted that the Working Party did recommend that the
Ontario Water Resources Act be maintained as the controlling legis

lation over surface and groundwater as it is affected by pit and quarry

operations.

Under this legislation the common-law right of private

management statute.

It believed that, in most cases, insufficient

staff resources had been the reason for inadequate enforcement in the
past.
The Working Party recommended an increase in enforcement staff
to one supervisor or inspector for every eighty pits.

Aggregate
Working
Party
Proposals

As noted above, a provincial Working Party on Aggregate Resource
Management was established to review current regulation of pits and
quarries operations. Because the province is concerned about future
supplies of aggregate resources, a number of recommendations of the
Working Party were directed to eliminating the conflicts that may
arise between an Aggregate Resource statute (e.g. a revised Pits and

Quarries Control Act) and extant provisions of the Municipal Act and
the Planning Act that permit municipalities to regulate and prohibit

ed most
such Operations. Until the early 1970's, municipalities exercis
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permit greater flexibility in enforcement under a revised aggregate

L»

The Working Party further recommended increased staff for MNR, to

r

_

prosecution for violations of statutory provisions has been maintained.

W

to enter a water course from extraotive operations where stripped or ovi gurde

.,

of the Environment offices indicate that silty runoff has been known

i .

MNR publications note that the proper moving and storing of
overburden and topsoil are essential to rehabilitation.
Ministry

H

quarry areas be exempt from municipal control.

mnw-mwymmm mm'uam_auw4.... t. -A -r..__.- in... r _ A A .r

revenue, but also to facilitate rezoning by changing the agricultural
classification of the land involved. The Working Party supported municipal legislation in this area, but recommended that licenced pit or

.
.
130
of the control over location and management of pits and quarries.

To this end, the Working Party proposed changes to the Municipal
and Planning Acts that would elminate municipal control in areas
of the province where the proposed Aggregate Resource statute would
apply.
In regions and counties where aggregate supply areas are des

ignated in the official plan, decisions on the issuance of licences

would reside with the regional or county council, subject to appeal
to a provincial resources board.
The regional or county c0uncil c0uld
attach conditions to the issuance of a licence, which could include

measures for controlling water pollution (e.g. special rehabilitation
measures).
If the Minister of Natural Resources regarded a council's

decision as vexatious or prohibitive, he could appeal it to the proposed
provincial rescurces board.
The board's decision would be subject to
review by the provincial cabinet or by a Minister designated by the
cabinet.
The working Party's recommendations are based in part on its own
investigations and public meetings, and in part on a consultant's stu
dy issued two years ago
120 which predicted that the Central Ontario
region would run out of sand and gravel in twenty years unless changes

were made.

The report stated that a major factor reducing the prov-

ince's potential aggregate
It recommended a reduction
municipalities to prohibit
The Working Party's policy

resources is the spread of urban development.
in local control to counter the tendency of
or severely
restrictaggregate operations.
proposals are currently before the prov

incial government for its consideration.
Regional
Govern-

ment

Review of municipal official plans and by laws indicates that
municipalities are concerned about the water quality implications of
pit and quarry operations.
For example, in the Regional Municipality
of Sudbury, abandoned or unreclaimed pits and quarries have, in the

past, created erosion problems which generally have been seen to con
tribute to accelerated sedimentation in local lakes and streams.
The Region intends to designate three areas for industrial min
eral extraction, and to prohibit pits and quarries from operating any
where else in the Region.
The Region can make exceptions to this
policy, and permit the operation of a pit or quarry through amend
ment to the zoning by law;132 but the Regional Council must consider,

among other things "the effect the extractive
operationswill have
on the natural environment including... drainage considerations;"
and the "environmental policies of the official plan" which include
"water pollution abatement and control."

130. See W.R. Smithies, The Protection and Use of Natura
l Resources
in Ontario, Ontario Economic Council, January 1974.

Plan for the Regional Municipalit

132. By law 76-90

V

of Sudbur
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July

131.

1976
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Official
f
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The Region notes that its attempts to regulate pits and quar
ries must be subordinate to the provincial government, which has pri
mary jurisdiction. The Region indicates that it will "comment" to
the provincial Ministry of Natural Resources regarding pit and quarry

,
é

operations, and that while the Region can control their location,

H

management control resides principally with the province. There appears to be no desire to attempt to duplicate the province's regulatory
control, principally because the Region does not have the resources.
The Region is concerned that provincial control is not applied uniformly
on Crown lands and private lands.131

W

As noted above, pit and quarry op-

erations on Crown lands are currently subject only to Mining Act controls, which are less comprehensive than those under the Pits and
Quarries Control Act.
Other regional governments have expressed concern over potential
water quality problems from pits and quarries
Peel Region , in
a submission to the Aggregate Working Party, 1
indicates that
"because of the possibility of ground and surface water pollution
(including siltation of streams, etc.)... an environmental assessment

and details of the operation should accompany licence applications

or renewals (for existing pits)."

The Working Party recommends that

pits and quarries be exempted from the provisions of the provincial
Environmental Assessment Act, because the proposed statute on Aggregate
Resources is intended to contain similar environmental requirements
which will apply to them.
Area
Munic
ipal
Official
Plans

Area municipal official plans, in areas that are Subject to
heavy gravel extraction, also enumerate general principles and spec
For exific procedures which may have water quality im lications.
before
that,
states
4
1
Plan
Official
Uxbridge
of
ample, the Township
Council
Township
the
purposes,
related
or
rezoning land for quarrying
must ensure that provision is made for such matters as the preservation
of soil cover for future rehabilitation; storm drainage; the clar-

ification of wash water by the use of settling basins before the water

is allowed to leave the pit or quarry property; and the rehabilitation
of worked~out areas by levelling, grading and replacing of topsoil
so that the land may be returned to use for other purposes.

The Uxbridge Official Plan also notes that "applications for

re zoning to permit new pits or the enlargement of existing pits may

be given consideration provided that the municipal Council, after

consultation with its Planning Board, is satisfied that the operations

will not be detrimental to the Township".

Such provisions as this,

nity
until the Uxbridge case, provided municipalities with the opportu

133. Regional Municipality of Peel,

Brief to the Ontario Mineral

8,
Aggregate Working Party. Adepted by Peel Region Council, April
1976.
134. Township of Uxbridge Official Plan, June 1968.

l

i

1
l

306

1I

i
l

i

to evaluate proposals and determine whether they should exercise their

veto power under 8.6(2) of the Pits and Quarries Control Act.

That

decision indicates that an official plan provision as general as the
Uxbridge one would probably be insufficient to restrain the Minister
of Natural Resources from issuing a licence.
In order to meet the test
in the Uxbridge decision, the municipal official plan would
haveto
prevent the operation of a pit or quarry at the location decided by
the applicant.
Normally, local official plans do not ban such activ
ities outright.
Local and
Regional
Govern

ment Inter
face

Local municipal official plans and other controls may also come
into conflict with regional official plans and the powers of regional
governments under their enabling legislation.
Generally, regional
governments are authorized to plan for their large geographic areas,
which encompass the planning areas of local municipalities.
Once
a regional plan has been approved by the Minister, all other official
plans must be amended to conform to it.135

Regional government authority over pits and quarries will be even

further strengthened if the Aggregate Working Party proposals are

adopted by the Province.

These would permit extraction to take place

in an area designated within a regional official plan, whether or not

..-_.. .._. ._.~.3.:n.mrhx3rmWP=r-:f:z .

.

a municipality approved.
Such overriding authority would not nec
essarily preclude a regional government from adopting a local govern
ment's conditions for operation of these activities, as long as the
conditions did not amount to a prohibition of the extractive activity.
As noted above, such conditions could include matters regarding water
quality preservation.
In turn, regional government mechanisms could be adopted into
municipal by-laws
or agreements respecting pit and quarry operations,

which could serve to strengthen regional or local control.
the Durham Region plan

For example,

notes that rezonings to allow pit and quarry

operations may be granted at the discretion of the local area municipality, but no such rezoning will be granted unless the local

municipal council has enacted a by-law or other mechanism

which

contains provisions authorizing the area municipality to enter into

agreements with the operators of pits and quarries.
These agreements
must include site plans submitted in accordance with the provisions
of

the Pits and Quarries Control Act 1971, providing the following

135. See, for example, Regional Municipality of Peel Act. 8.0. 1973 c.60
Part IV sections 54 56. The City of Mississauga has proceeded with the
development of its official Plan on the understanding that when the Peel
Region Official Plan is approved, the Mississauga O.P. will be deemed
to conform.

136.

This comment ignores for the moment the Aggregate

Working Party's recommendations respecting elimination of municipal
~ 2., .s-«ggaatzxa~n=4 .

control of pits and quarries through the Municipal Act and Planning Act

enabling mechanism.
137. Regional Municipality of Durham Official
Plan, as adopted by Regional Council, July 14, 1976. Pits and Quarries
Section.
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pal
additional information to the satisfaction of the area munici
content,
matter
organic
type,
soil
ng
describi
survey
soils
council: a
depth of top soil and depth of overburden; aSurvey of existing sur
face water systems, and provisions for anticipated changes due to the
extraction, and subsequent management practices; a survey of groundl
water determining the source of water, quantity, quality, and seasona
veg
existing
of
r
characte
and
fluctuation; a survey of the location
site and
etation systems; and the intended slope of the rehabilitated
e that
requir
must
ents
agreem
the angle of repose of the material, These
the site plan,
pit or quarry operations be conducted in accordance With

and that financial security, in the form of a performance bond or
of the
fund, be posted sufficient to ensure the complete rehabilitation
pit or quarry.

The

O.M.B.
Role

quarry appThe Ontario Municipal Board, which may hear pit and
es Control
lications referred to it pursuant to the Pits and Quarri

palities and
Act, has in the past accepted the arguments of munici

ions in certain
Citizen groups that the establishment of such operat

The O.M.B.'s reports
areas might result in water quality degradation.
s and
to the Minister of Natural Resources have noted these concern
ations
applic
such
of
denial
ending
recomm
included them as a basis for
provincial
the
that
fear
groups
rch
resea
Aggregate
where appropriate.
result
will
ies
suppl
gate
aggre
of
government's concerns for sufficiency
.
future
in
ons
endati
recomm
in the Minister disregarding such O.M.B.
quality.
This could occasionally have implications for water

Munic
ipal
By-laws

ent to
Enforcement of municipal by laws can be a valuable supplem
. Fines
level
nal
regio
and
ncial
provi
the
at
egies
other control strat
In the City of
small.
upon conviction, however, are usually quite
municipal by law
Mississauga, for example, average fines for all
In the period 1970infractions are usually in the $25 $75 range.
pit and quarry operator
1975 the average fine upon conviction for a
by pit and
It may well be that such fines are regarded
was $50.
which they
ities
on their activ
quarry operators as little more than a tax
can well afford.

may bring
HOWever, even a small fine upon conviction

the operation into public view.

Mining Activities

f can be water pollution
Acid mine drainage and contaminated runof
s in Ontario, problems which
problems at surface and underground mine
Gravel Company (1974)
138. See, for example, Re Preston Sand and
Recommendation accepted by
3 C.E.L.N, 81 (Ontario MunicipalBoard ).
139. Foundation for Aggregate
ces.
the Minister of Natural Resour
e, May 1976.
Planning Act Review Commmitte
Studies, Submission to the
sauga Annual
sis
law 3186; and City of Mis
140. City of Mississauga By
5.
197
nt Section Statistics 1970
Reports. By-law Enforceme
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can continue at a property long after it has been abandoned. 141 142

Tailings disposal areas

, earl-a; Ina-avml
u

problems.

41

are the main source of acid drainage

They may be direct sources of water pollution through

tailings dam breaks or overflows, 101 or if they are located in deepwater or land/water areas.
Approvals

The Ministry of Environment's current approvals process for
mining proposals, pursuant to section 42 of the Ontario Water Resources
Act, requires that applicants report on a number of items to the satis

faction of the Ministry.

These include a description of regional phys

iography and geology, so as to find out whether special control techniques
will be needed and can be used; submission of water quality samples on

an area wide basis; identification of local soil and slope characteristics and, with respect to tailings disposal areas, precise details

of all retaining structures; details of all decant systems; details of
the route followed by the flow of wastes and/or wastewaters from the

area; and the distance to the nearest major watercourse.

Ministry of Environment guidelines also note that the mining oper
ator should deal with problems relating to the stripping and disposal
of open pit overburden and erosion. 14
These items are not, however,

specifically raised in the available application/information forms;
and it may be appropriate to amend the forms to include them. The
measures by which the applicant proposed to deal with them would
then become part of the Ministry's approval.

Tailings
Area
Rehabilitation

Ministry of Environment
application forms for mining proposals
also request that the applicant explain whether all tailings areas on
the property will be revegetated or otherwise stabilized.
Revegetation

is a method of controlling acid mine drainage and other contaminated

runoffs.

l 1

However,

that this be done.

the OWRA does not authorize

the MOE to require

Legislative authority for requiring and ensuring

_

that tailings areas will be stabilized resides YZgh the Ministry of
Natural Resources, pursuant to the Mining Act.
The Mining Act
also authorizes the MNR to require a bond or security deposit in
an amount necessary to complete rehabilitation.
However, security

141. Ontario Ministry of the Environment, The Problem of Acid Mine
Drainage in the Province of Ontario, 1972.
142. K.E. Arkay, En
vironment Canada.
"Exploration and Abandonment: Environmental Aspects,"
a paper delivered for the Technology Transfer Seminar on Mining Effluent
Regulations/Guidelines and Effluent Treatment Technology as Applied

TJMWu- mmmwwm r

hw

to the Base Metal, Iron Ore and Uranium Mining and Milling Industry,
Sudbury,

Ontario, Montreal, P.Q. and Banff, Alberta, November/December

1975.
143. Ontario Ministry of the Environment, Tailings Disposal:
Recommendations for Site Selection, 1976.
144. Ontario Ministry
of the Environment, Mineral Industries Application/Information Sheet,
September 1973.
145. Ontario Ministry of the Environment.
Environmental Design Considerations for Ontario Mining Operations. 1976.
146. The Mining Act, section 176.

309

deposits for rehabilitation of tailings areas have rarely been required by the Ministry of Natural Resources.
Tailings
Area
Sites

The Ministry of Environment has generally attempted to reduce
the water pollution potential of tailings areas by encouraging land

storage of tailings, since maximum environmental control is possible
In normal situations, only moderate environ
at land storage sites.
mental control is possible at land water tailings disposal sites,

while deepwater sites offer only minimum opportunities for environmental
43 Currently, there are no deepwater tailings sites, and
control.

only about six land water tailings sites.

There are in excess Of 100

land storage railings sites.

Mining
Commis
sioner

and
MOE
Approvals

As noted earlier, despite the considerable authority that the
Mining Commissioner has under the Mining Act to authorize or grant

easements to a mine operator to deposit mine tailings or other waste
products upon any land or water if the effects are not injurious to
health, those powers must be exercised in cognizance of MOE authority

under the Ontario Water Resources Act. In practice, such easements
are granted only rarely. For example, between January 1974 and Dec
ember 1976 only four easements under section 645 of the Mining Act
However, while the
were granted by the Mining Commissioner.
e of MOE concerns,
cognizanc
taken
has
Mining Commissioner in practice
to make sub
him
requires
ly
nothing in the Mining Act specifical
this kind of easeof
granting
the
of
sequent MOE approval a condition
ment.

cation requested the
The Ministry of Environment in a recent appli

ed by his office on the
Mining Commissioner to condition an easement grant
tal
tor with relevant environmen
satisfactory compliance by the mining opera
e the problems
This procedure would appear to acknowledg
legislation.149
in relation to
e
latur
legis
the
by
which have not otherwise been addressed
A
n.
latio
legis
vals
appro
tal
the Mining Act and relevant environmen
.
legislative solution might be preferable

Existing
Mines

ually

ions are us
Water quality problems with existing mining Operat

caused by suspended solids and heavy metals concentrations.

No figures were available for the number of existing operations
shes
under MOE order to abate such problems. Where the Ministry establi
such
rs
conside
t
goals,i
a time table for compliance with abatement
on
factors as the availability of technology and the economic positi
the
by
d
grante
been
of the company. Extensions to time tables have

list, Ontario
147. Interview with J.R. Hawley, Mining Industry Specia
9, 1977, Toronto.
Ministry of the Environment, February
issioner,

the Ontario Mining Comm
148. Communication from the office of
149. See, for example, Denison Mines v.
ry 25, 1977, Toronto.

Janua
sty The Queen in Right of Ontario,
North American Nuclear Ltd. and Her Maje
, August 5, 1976.
Order of the Mining Commissioner
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Ministry, but no information was available as to the number of
such extensions.
It is understood that such extensions normally
run from a few weeks to periods in excess of one year. 147
Ontario
environmental legislation does not authorize that members of the public
play any part in industry government negotiations of time-tables or
extensions.
Enforce

ment

Since 1969 there have been approximately twelve prosecutions
for mining violations of environmental legislation.
No information

was available as to the amounts of the fines.

Several of the more

significant mining prosecutions are noted above.
Abandoned
Mines

I

i

l
i

101

105

Ministry of Environment officials regard abandoned mines as the
major problem in the mining industry.
There are approximately
30,000 of them in Ontario, though no more than 30 to 50 are regarded
as contributing to significant environmental degradation.147
The Ministry has taken two approaches to this problem.
First,
the Ministry is attempting to ensure that future mine operations observe
Ministry guidelines for the post abandonment control of contaminants.
(However, techniques for ensuring post abandonment contaminant control,
such as revegetation, can only be required through the Mining Act).
Second, the Ministry has begun to catalogue abandoned mines that
are regarded as significant environmental problems.
The Ministry
will then rank the problems found in order of environmental importance
(e.g.,waste rock, tailings, liquid effluents, runoff, etc.)150
In the second phase of the program, the MOE will notify the mine
owners of the problems found at the sites, and recommend remedial
meaSures.
This is regarded as a difficult phase, as normally a company
is not willing to spend money on a site which is providing no return.
In the third phase, where ownership of the facility cannot be
ascertained, the provincial government may undertake the appropriate
remedies, including revegetation, removal of waste rock, the sealing
off

of underground mines and

the

like.

It

is expected

that the program,

especially its third phase, will run into the millions of dollars.

150.
See, for example, Ontario Ministry of the Environment, Pollutional
Characteristics of Kam Kotia Mines Limited: An Abandoned Base Metal
Mine Mill Complex, 1976.
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F O R E S T E D
F E D E R A L

A R E A S
C O N T R O L S

OVERVIEW

Federal jurisdiction over forest management including logging

operations and timber road building practices as they may affect

This is in part due to
water quality from sedimenn ion is limited.
the fact that most forested areas in Ontario are on provincial Crown
However, recent
lands and thus are subject to provincial jurisdiction.
judicial decisions have interpreted certain provisions of federal
legislation respecting fisheries protection from logging operations as
Other provisions of
being within the power of the federal government.
the federal government
provide
to
construed
be
could
on
the same legislati
However,
s.
operation
such
control
to
capacity
with at least selective
federal
the
at
ns
provisio
such
of
use
the
there is little evidence of
Ontario.
in
logging
from
ation
level for control of sediment

Federal control of pesticide use in forested areas has recently
Such provisions
been strengthened to supplement existing requirements.

Difficulties
are too new to evaluate for effectiveness in practice.
ng the permissive
includi
with aspects of the federal approach are outlined
changes in
where
nature of some environmental information requirements
ingredient rates are proposed prior to permitted use.
JURISDICTIONAL MEASURES
Fisheries Act

1

been reviewed in
The principal provisions of this statute have

previous reports.

However, a number of provisions of the Act apply

they may affect fish.
to water pollution from forestry areas as

Prohibition on
slash

deposits,
etc.

engaged in logging,
The Act makes it an offence for any person
tions to put any slash,
lumbering and land clearing, or other opera
ented by fish, or in a
stumps or other debris into any water frequ

.
place where it is likely to get into such water

s out of the British
The federal power to protect fisheries arise
been

North America Act.

has
The above provision of the Fisheries Act

l. R.S.C. 1970, c. F 14 as amended.
1867 S.9l(12).

2.
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S. 33(3)

3.

B.N.A. Act

+

used by the federal government to control loggi
ng operations that have
adversely affected fisheries principally on the
east and west coasts of

Canada, but very little in Ontario, where
the Fisheries Act is adminis
tered by the provincial government, which
has tended to use its own
water quality legislation.

Constitu
tional
Matters

Where prosecutions have been undertaken
, the term "slash

stumps
or other debris" has not been interpreted
to specifically include sed
iment arising from erosion caused by loggi
ng, lumbering or other land

clearing activities.4 5 6

Other provisions of the Act have

been jud-'
icially defined to include "silt" or "sedi
ment" as deleterious sub

stances.
However, available decisions appear to
indicate that where
logging operations have affected fish
frequented water, S.33(3) has
been used instead.

AAHI-LI_I

slash,
stumps
debris
include
sediment

A recent county court appeal decision
in British Columbia, 4a
has held that S.33(3) is constitutionall
y valid and intra vires of
the Parliament of Canada.
Under the division of powers establis
hed
pursuant to the B.N.A. Act, the provi
nces may make laws in relation
to the management and sale of public
lands belonging to the province,

and of the timber and wood on those land
s.8

Because S.33

-A

Does

(3) of the
Fisheries Act applies to persons enga
ged in lumbering, logging and
land clearing, the B.C. Provincial
trial court had ruled that the
section is really designed to cont
rol such activities; control which
it regarded as more groperly the subj
ect of provincial law pursuant
to the B.N.A. Act.9s
The provincial trial court had furt
her held
that because the Fisheries Act sect
ion does not purport to control the
putting of

"all" slash, stumps and debris into fish
frequented water,
but only that which originates from
"logging, lumbering and land clearing
,"
and not from

other activities (such as stump
blasting associated with
mining), the trial court found
the provision outside the jurisdic
tion of
the federal parliament.
The county court, in reversing
the provincial
court,

followed a

line of cases which hold

in part

that

it is within
the competence of the federal parl
iament to provide for matters whic
h,
though otherwise within the legi
slative competence of the provinci
al

legislature, are necessarily incident
al to effective legislation by the
federal parliament

upon a subject of legislation expr
essly enumerated
in section 91 of the B.N.A. Act.
Other
fisheries
act
controls

Despite the above ruling it woul
d appear that the question of
whether S.33(3) could be used
to control problems of sediment
ation
arising from lumbering operatio
ns will continue to be uncertai
n.
4.

R.v. Fowler (1976), 5 CELN 155

(Provincial Cour

t of British Columbia,
Vancouver County).
"Debris" defined by rules of statutor
y interpretation
to be material similar to slash
and stumps such as leaves, limbs
and

parts of forest vegetation.

4a. R.v.

f

f

Fowler (197

6) unreported decision
(B.C. County Court, Vancouver).
f
Appeal from R.v. Fowler, note 4.
5. Pacific;
Logging Co. Ltd. v. The Queen (197
4) 5. W.W.R. 523 (B.C. County Cour
t) "Debr h
described as material from felled
logs.
6. R.v. Federated Co operative
Ltd.1
(1971) unreported decision
q
(B.C. Provincial Court,
Salmon Arm) "Debris" defindp
to include "scattered fragments"
or "drift accumulation".
7.
R.v. Stearns- 5
Rogers Engineering Co. Ltd. (197
4), 3 W.W.R. 285 (B.C. Court of
Appeal).
Interpreting s.33(2). 8. B.N.A. Act
[

s.92(5).
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9.

B.N.A. Act s.92(13).

"

it would be open to the federal government or the appropriate Ontario

agency to utilize S.33(2) (the deleterious substance section) to

control sedimentation from logging, lumbering and other land clearing
operations.
Pest Control Products Act 10

The principal provisions of this statute have beenreviewed in
previous reports. 1 However, a number of developments respecting
regulationrof pesticide use in forested areas are of relevance here.
Impetus
for CDA
permit
control;
of for
est

spraying

As noted in previous reports, the federal Department of Agriculture
has begun to require a permit or licence for pest control operations
in forest areas. Recent environmental and public health problems
associated with forest spraying activities to control the spruce budworm
In this regard,
in New Brunswick 12 have influenced this development.
the Department has recently enunciated a number of new restrictions on

the use of pesticides in two important forest area categories, "forest
management" and "woodlands management".

The distinction betwaeen the two categories may be summarized as
follows: Woodlands management encompasses pesticide applications.
on forest areas of more than one acre but less than one thousand acres
for pest control in Christmas tree plantatiOns situated in unimproved
or non farm locations, for control of unwanted woody plant growth in

Permits

§
.

for
woodlands

.

Spraying

L
!

[

D

.

regenerating forested lands, and for pest control in woodlands main

j

Forest management is defined as encompassing pesticide applic
An applications on forest areas of greater than one thousand acres.
be submitted
must
area
nagement
forestma
a
ation to spray a pesticide in
ities.
author
l
federa
and
cial
provin
for an interdisciplinary review by
or
manager,
or
owner
land
The application may be made by the forested
the pest control applicator.

N

tained on portions of farms or similar properties. The use of pest
control products in these circumstances is subject to a permit issued
by the regulatory agency in whose regional jurisdiction it would take
place. It is the responsibility of either the woodlands owner or
manager or the pest control applicator to apply for the appropriate
permit.

I

W

According to federal Department of Agriculture memoranda,

U
M

the pur-

pose of a permit system for woodlands management spraying is "to keep the
regulatory agency informed on spray projects of this nature and thereby

facilitate positive response by the agency" to inquiries from the public

or other quarters.

The Department is further of the Opinion that a

11. See Agriculture Chapter.
10. R.S.C. 1970 c. P 10 as amended.
12. Interview with E.R. Houghton, Chief,
,
V
Pest Control Products Section, Canada Department of Agriculture,

August 17, 1976, Ottawa.

-~

h

"permit system gives the agency the
option to refuse the permit be
cause of circumstances not now discerni
ble, or to advise the applicant
that a more discriminating review
of the spraying proposal in accord
ance with procedures established
for other forest area categories
will be required". Agency memorand
a indicate that the agency must be
guided in such deci
sions by its perception of the
environmental risks
that may exist due to the loca
tion of the spraying activity.

The Department regards the pest
icides used for controlling
pests
affecting Christmans tree plan
tations or woody plant growth
as rel
atively low

risk products (e.g. phenoxy herbicid
es)

or else as aff
ecting relatively small areas.
Despite this, agency memorand
a indicate
that such spray projects "can
give rise for concern by virt
ue of their
location in proximity to sens
itive environmental features
or human
habitation."
Departmental memoranda further note
that there are "compelling
reasons for exercising control over
the use of pesticides used in

woodlands maintained on portions
of farms or similar properties".
is understood that in these circ
umstances pesticides are ofte
n
Sprayed by airc

It

raft, because trees require rela
tively high level
applications that increase the pote
ntial for off target drift.
(This
is understo

od to be the reverse of the situ
ation for agricultural crops,
which are relatively low lyin
g and are not normally spra
yed by aircraft
at high altitudes).

Moreover, farm woodland area

s are frequently adjacent to farm communities wher
e, according to agency memorand
a, "due
care is needed for adjacent
crops, cultivated bees and
other non target
features of concern."
This type of pest control
operation is

seen to be difficult for
regulatory control purposes bec
ause of its similarity to lar
ge scale
forest spraying activity.
Agency memoranda indicate tha
t the regul
atory agency responsible for gran
ting the permit (which could be
the
provincial pesticide control agen
cy) has the option of consigning
any
given spraying operation in the
woodlands management category to
the
pro
cedure respecting forest man
agement outlined below, or
its provin-

cial legislative equivalent.

Permits
for forest management
spraying

New products and uses for reg
istered products in the woodla
nds
management category must meet
the new requirements beginning
January 1,
1977, and currently registere
d products by January 1, 1978
.
According to federal Departmen
t of Agriculture draft memoranda
,
the reason for controlling fore
st management spraying activit
ies
by
prior permit is the need for
"strict adherence to the dir
ections for
use of any pest control produc
t in forest situations and for
the consideration of regional condit
ions involving water courses,
wildlife

13. For example, the Forest Man
agement Category.
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sms generally,
populations, human habitations and non target organi

inattention
in order that no undue detrimental effect will result from
to the rules of good operating practice".

Thus, any pest control

rest
product used in the forest management category is assigned to a
under
either
use
for
ricted class, and will normally require a permit
sm
mechani
the Pest Control Products Act, if no provincial legislative
exists, or under appropriate provincial legislation.

management
Any person intending to spray a pesticide in a forest
in the
ty
authori
ory
regulat
iate
appropr
the
to
Situation must apply
area
(1)
ng
regardi
tion
informa
provide
to
He is required
region.

treated, tog
geography, including a detailed map showing the area to be

the
ether with the purpose and justification for the treatment; (2)
and
rates
the
with
r
togethe
used
name of the pest control product to be
nt;
equipme
tion
applica
the
volumes of application; (3) a description of

(4) a description of the aircraft guidance system; (5) the precautions
to be taken for safety of the personnel involved in the spraying, the
public at large, and to avoid environmental damage; (6) qualifications
of spraying personnel.

Also, in sprayings where the proposed rate of

pattern, an
active ingredient does not comply with the registered use
evaluation to establish the acceptability of the proposed rate must
evaluating
be undertaken. Appropriate lead time must be given to the
agency.
that
Additional Departmental draft inspection memoranda indicate
ide
pestic
ment
manage
forest
a
conduct
where an application is made to

with
spraying, and the proposed rates of active ingredient do not comply
d
informe
be
must
nt
applica
the
,
the registered use pattern of the product

from
that this is so, and he should provide a statement of agreement
in
change
the
ing
respect
the registrant(s) of the registered product

rates
rate, together with information on the conditions that justify
pattern.
use
red
registe
the
of active ingredient different from those in
l
nmenta
enviro
Such information may include pest population densities,
aspect
other
or any
considerations, tree vigor, economic considerations,
nt for the
argume
ling
compel
a
make
to
ant
applic
the
that is judged by

use of a different rate of active ingredient.

Whenever possible, the

l impact that
applicant should provide an assessment of the environmenta

in the
may result, using "available information and his experience
ation of
circul
include
also
ures
proced
review
Administrative
region".
ibility
permit applications to other appropriate agencies with respons
matters.
related
and
quality
water
for public health, fish and game,

RESEARCH MEASURES

Forestry Development and Research Act 14
The purpose of the Act is principally forestry and forest prod
ucts research and development, rather than the management of forests.
14. R.S.C. 1970, c. F-3O as amended.
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Under Part I of the Act,

the federal Minister of the Environment must,

in relation to the forest resources of Canada over which the federal

parliament has jurisdiction, provide for the conduct of research

relating to the protection, management and utilization of the forest
resources of Canada and the better utilization of forest products.
The Minister may undertake, promote or recommend measures

to encourage .

public cooperation in the protection and proper use of Canadian forest
resources; with the approval of the federal cabinet, the Minister may
also enter into agreements with provincial governments or with any person

for the purposes of forest protection and forest utilization and man
agement or research.

Similar powers are granted to the federal Minister of Envir
onment in relation to silviculture. Where the Minister actually has
management control of forest lands, he has responsibility for the disposal
of timber, grass, grazing rights, and other natural products of the soil
within these forest lands. 1
Under Part II of the Act the federal cabinet may establish forest
experimental areas either on federal land, or on land agreed upon with
the province or any person.
Subject to the provisions of the Act, the

Minister is authorized to undertake or construct such works within any
forest experimental area as he deems necessary for forest protection

and management, including the disposal of timber and other forest prod
ucts, and for forest research.
Subject to federal cabinet approval,

the Minister may enact regu

lations for the protection, care and management of forest experimental
areas including regulations on cutting, removal and disposal of timber.20
Regul
ations
on cut
ting

Permits

Pursuant to this enabling power, forestry timber regulations for

forest experimental areas have been promulgated. 21 Under these regulations, the cutting of timber on forest experimental areas is gen
erally prohibited except under the authority of, and to the extent
provided, in a permit or agreement 22 described below.
Under the regulations, designated forestry officers are auth
orized (though not required) to issue permits for the cutting and
removal of timber from forest experimental areas.
They may cancel
a permit where the permittee has failed to observe the terms and
conditions of the permit or has failed or refused to comply with
the instructions of the forest officer supervising the cutting
and removal of timber.
Thus, there is at least an implied power
under these regulations for forestry officers to attach terms and
conditions to such permits. These could include provisions for
15. S.3(l)a
l6.S.3(l)(b)(c)
l7.S.3(3)
18.8.4
20.3.6
21. SOR/62
347 as amended.
22.3.3
23.8.4
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19 .3 .5
24. S .6

implementing meaSures and techniques to control water pollution arising
from timber cuttings and removals.
Agreements

Forestry officers may, on behalf of the Minister, enter into agree
ments with individuals or corporations for the cutting and/or removal
of timber from a forest experimental area where the estimated dues on

the timber does not exceed $25,000.

The Minister may enter into such

25

agreements where the estimated dues on the timber does exceed $25,000.

The cutting and removal of timber from a forest experimental area

must be done in a manner satisfactory to the forest officer supervising

Every permit and agreement must be in
that particular operation.
and musE contain such terms and conMinister
the
by
a form prescribed
ditions as the Minister deems necessary.
7

Road
Build
ing

No roads, buildings or other structures may be constructed in

28

forest experimental areas except with the permission of a forest officer.
AGREEMENTS

Canada U.S. Great Lakes Water Quality Agreement 29
0 the objective of the Great Lakes
As noted in previous reports,
Water Quality Agreement is to improve the quality of the water in the

areas of the Great Lakes now suffering from pollution, and to ensure
that Great Lakes water quality will be protected in future.

The prov-

isions of the Agreement, including research and publication of findings,
are being undertaken by the International Joint Commission for the
reSpective federal,

state and provincial governments.

The Agreement calls for the development of measures for the abate-

ment and control of pollution from various land use activities,

including

forestry. Such measures should include control of pest control products
Pest control
with a View to limiting inputs into the Great Lakes System.
water or
of
quality
the
on
effects
deleterious
term
long
with
products
responsible
the
by
authorized
as
only
used
be
should
its biotic components
regulatory agency, and pest control products should not be applied dir

ectly to water except in accordance with that agency's requirements.

Other recommended measures include advisory programs that serve to
abate and control inputs of nutrients and sediments into receiving waters
Land drainage
from various land use activities, including forestry.
I.J.C.
special
a
of
studies are also being conducted under the auspices
waters
boundary
reference group; one of them is to determine whether the
of the Great Lakes system are being polluted by land use activities,
including forestry. In addition, consideration must be given to the

25. 3.9

26.

April 15, 1972

8.11

28. 5.14

27. 8.12

29. Entered into force,

30. See, for example, Agriculture.

31. Article V. l(d)(i) and (iv).
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at

adequacy of existing programs and control measures, and the need
for improvements, in relation to the various land use activities,

including forestry.

Comment

The actual management and protection of most public or Crown
lands in Ontario is a responsibility of the provincial government.
Thus, there is little direct federal involvement in the management or
control of forest lands for water pollution abatement purposes by
either the Environmental Protection Service or the Canadian Forestry
Service, whose primary function is forestry and forest products
research.

In Ontario, the federal and provincial governments established
the Great Lakes Forest Research Centre to help provincial and industrial
forest managers solve forestry problems in their areas. This centre has
been conducting much of the research on forestry area contributions
of contaminants to the Great Lakes System under the Canada-U.S. Ag

reement. 33

Status
of Federal
Logging
Control

As was discussed above, the status of Fisheries Act provisions

for controlling water pollution to fisheries from logging operations
has been affirmed.4a However,

the role of the Environmental Protection

Service of Environment Canada in controlling logging operations as
they may affect fisheries in Ontario is limited.
It would appear that
the EPS could Utilize

general provisions of the Fisheries Act (erg.

the deleterious substance section33(2))to control logging operations that
result in sedimentation to streams, though it has not done so in Ontario.
Wood

Floatage

EPS concerns in Canada respecting logging operations have been
directed gzincipally to the effects of wood or log floatage on water
quality.
Wood floatage has long been a major method of handling
logs in Canadian forestry practice.
EPS studies indicate that adverse
water quality effects from wood floatage can include chemical and
biological oxygen
demandfrom wood and bark leachates; changes in the
aquatic community physical habitat, including smothering of fish eggs
and spawning areas from biodegradation of benthic bark deposits; and
erosion and siltation to streams and adverse effects on fish eggs and
spawning areas arising from the mechanical action of logs on riverbanks
and shorelines. 3
These problems exist on the Ottawa River, for example.
Discussions with the forestry industry have taken place, but no other
regulatory actions to date haVe taken place in Ontario at the federal
level.
32. See text of the Reference to investigate pollution from land use
activities, annexed to the Agreement.
33. See, for example, Great
Lakes Forest ResearCh Centre. Organization and Program, 1976
77;

J. Nicholson, The Impact of Forest Management Practices on Forest Hydro

logic Processes in Boreal Ecosystems.

34. Environmental Protection

Service, Environment Canada, Water Transport of Wood: The Current Situation,
October 1975.
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Recommendations arising from EPS studies have included the dev

ictional
elopment of the necessary policies to cover federal jurisd

qualinvolvement with wood floatage, principally in relation to water
are
ements
arrang
ity, fisheries and navigation. Current jurisdictional
seen to hinder effective action at the federal level.

Logging
control on
forest
experimental
areas

forest
Other federal involvement with logging in Ontario occurs on
Research
experimental areas authorized under the Forestry Development and
areas
such
for
ions
regulat
timber
y
Act. As described above, forestr
con
grant the forestry officer broad authority to attach terms and
could be
areas
such
theory
In
ditions to cutting and removal of timber.
y
forestr
iate
appropr
how
used by the federal government to demonstrate
sedand
on
polluti
operations could be carried out to minimize water
In practice there are
imentation from logging operations generally.
areas
very few forest experimental areas in Ontario. Moreover, those
cutting
timber
that do exist are not normally the subject of very great
and removal activity.

As such,

special provisions attached to permits

and agreements for timber cutting and removal on such areas have not

erosion and
normally been comprehensively directed to such matters as

sedimentation control.

Pesti
cides

As noted above, certain types of forest spraying activities that
might not otherwise be covered by provincial law have recently come under
Permits are now required by the federal Dep
federal permit control.
artment of Agriculture for forest management spraying activities and
certain types of woodland management spray activities.
It is interesting to note the concerns which led the Dep-

for
artment of Agriculture (CDA) to adopt a policy of permit control
Spraying in forestry areas.

The permit system will keep the reg

tate
ulatory agency informed of spray projects and thereby facili

It will allow the agency
positive agency response where necessary.
and other uncertainties,
mental
environ
of
refuse a permit because
to

In
and to undertake a more discriminating review where appropriate.
may
there
g),
Sprayin
ment
manage
large scale forest spraying (forest
by
be a good deal of non target impact, because it is normally done
infor
more
ons,
situati
such
In
aircraft at considerable altitudes .

mation is required.

Draft agency memoranda indicate that where the proponent has
regchanged the proposed rates of active ingredient from that on the
on
tion
istered product, he may, but is not required to, submit informa
appear
It would
environmental considerations arising from that change.

rather
to be appropriate to require further information on such matters,

than leave it up to the proponent.

Moreover, the use off"available

iate
information and experience" of the proponent may not be an appropr

Such changes would
level of research or review in all circumstances.
nty, and to leave
uncertai
of
appear to be surrOunded by several areas

tion to
it to the proponent to decide the scope of environmental informa
be submitted may be problematic.
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The CDA agrees that the proponent of a spray program may not be
staffed so as to provide in depth assessments on environmental impact.
However, the CDA notes that the proponent may have made some observations that are useful in that area.
The proponent may be able to
assess infestation levels, tree vigour and the need for control and
how to achieve it.
CDA also argues that government agencies have the
data base from which to assess probable environmental impact and
effects from particular or changed spray regimes.
a
These concerns notwithstanding, the CDA decision to institute
prior permit control in forest management situations is an important

one.

It establishes a precedent for prior permit control of pesticide

applications, as well as a rationale for such action.
As noted in previous reports,however,3O applying these controls to
other land use activities, such as agricultural use of pesticides, is
easier said than done.
Regulatory officials doubt the efficacy or
manageability of a permit program for the farm community's use of
pesticides.
The spraying of large forest areas by a relatively small
number of operators is viewed as lending itself to control by permit or
licence; the spraying of similarly large geographic areas by many
farmers is not.
As noted elsewhere,3
in Ontario the majority of
pesticide use is by the farm community.
CDA argues that the above comparison of the rationale for the
regulation of forest operations and agricultural operations mis
construes certain operative concepts.
It argues that forested areas
are complete biotic entities requiring utmost care in the application
of pesticides.
Hence, they are restricted not because they are
easier to regulate.
On the other hand, CDA argues that agricultural
areas contain few of the biotic entities found in the wild and do not
embody water courses as do forested regions. Further, agricultural
pesticide applications are better controlled and involve smaller areas
as a rule, hence less risk.
Where necessary, however, CDA notes that
additional controls can be applied in agriculture.
a While not
specified, these additional controls would appear to include prior
permit control.

34a.
Correspondence from E.R. Houghton, Acting Director, Plant Products
Division, Canada Department of Agriculture, Ottawa, March 18, 1977.

324

F O R E S T E D

A R E A S

A N D

L O C A L

P R O V I N C I A L

C O N T R 01L S
1

OVERVIEW

Forest management activities that can give rise to water pollution
problems include timber cutting or harvesting; log transport;
Current legislation
inadequate regeneration; and timber road building.
activities and may be
these
from
pollution
water
for
controls
on
is silent

inadequate partly because of this and partly because of insufficient

resources and manpower.

New environmental assessment requirements are expected to help to

control erosion and sedimentation problems associated with forest
management, though it is as yet too soon to know. Environmental

assessment requirements are USually applied to large-scale developments,
and the new Environmental Assessment Act therefore may not be an

effective substitute for a statute directed to control of sedimentation
from many smaller forest management activities.

It may be problematic

at this early stage of the Environmental Assessment Act's evolution to

ascertain whether general conclusions under generic assessments are

adequate and enforceable substitutes for site specific sediment controls.
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GENERAL ENVIRONMENTAL CONTROLS
Ontario Water Resources Act

35

Environmental Protection Act

Conservation Authorities Act

3

6

37

The principal provisions of these statutes
previous reports.
.

Env1ronmental Assessment Act

havebeen reviewed in

38

The principal provisions of this statute have been reviewed in prev-

ious reports. However, a number of developments respecting regulation
of forest management areas have occurred which are of relevance here.

Under section 30, the Minister of the Environment, with the approval

bf the provincial cabinet or of selected Ministers, may make an order
exempting an undertaking, or the proponent of an undertaking,

from

the application of the Act or the regulations, subject to such terms

and conditions as the Minister may impose, where he is of the opinion that

it is in the public interest.

Pursuant to this provision the Minister of Environment has exempted

a number of Ministry of Natural Resources activities until July 1, 1978.

These include the implementation of plans for road maintenance and forest
management in connection with bodies of water, watercourses and public
lands.
The reasons for the Minister's decision are that the undertakings
have reached a sufficiently advanced stage that the application of the

Act would cause undue interference and would not be in the public interest;

that the Ministry of Natural Resources requires a period of time to
implement environmental assessment procedures; and that in the meantime, the
protection, conservation and wise management of the environment will be

sufficiently provided for by the use of "Ministry of Natural Resources
approval and review proceedingsy

The exemption is made subject to several terms and conditions.

Where the implementation of a plan has not been commenced prior to July

1, 1978, it will be deemed a separate undertaking, and will not be exempt under the order . Copies of these plans must be made available to
the public, before the implementation of the plan commences or within
30 days of this exemption order being issued, at a local office of
the Ministry of Natural Resources, and a copy must also be sent to the
Environmental Approvals Branch of the Ministry of Environment to be kept

with the records of environmental assessments and made available to the

35. R.S.O. 1970. c. 332 as amended.
36. S.O. 1971. c. 86 as
amended.
37. R.S.O. 1970. c. 78 as amended.
38. 8.0. 1975. c.69

39- Order in Council 2891/76 respecting Ministry of Natural Resources
exemptions (No.7).

Current proceedings do not include public hearings.
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public in the same ways as such records. Where

the carrying out of

the plan requires that some activity be conducted for which an
environmental assessment has been done and an approval to proceed

received,

that activity must be carried out in accordance with the

environmental assessment and approval.

,

New roads under the responsibility of the Ministry of Natural
Resources (usually on public lands) that are not part of or associated
with another undertaking are exempt from the Act until July 31, 1977, 4
for the same reasons and under essentially the same terms and conditions
as those described above. New roads that are part of or associated with
Certain other exemptions under the
another undertaking are not exempt.
July 1, 1979. These include the
until
made
are
Act for MNR activities
and animals, including fish, birds
plants
control of nuisance species of
and insects, by ... chemicals...c
OTHER STATUTORY MECHANISMS

PROVINCIAL AND LOCAL

Crown Timber Act 42

The Minister of Natural Resources may grant licenses to cut Crown

timber when tenders are called,

or in a salvage operation,

or where the

In certain
stumpage charges are less than $2,000, or by way of renewals.
cabinet.
provincial
the
of
approval
the
needs
Minister
other cases, the
Also, Crowu management units may be established and agreements entered into
for the supply of Crown timber. Under this arrangement, the party to the
agreement does not have cutting rights in a specific area until a
licence is granted to him to fill his requirements for an operating

season. The Act prescribes forest management plans and practices, and
sets penalties for wasteful practices and violations for unauthorized
cutting and removal of timber.
The Forest Management Branch is responsible for producing optimum

and continuous industrial,

social and environmental benefits from public

forests and to encourage and assist similar production on private lands
in Ontario.

The Timber Sales Branch,

through the practice of scaling,

determines the volume of wood cut on Crown land and agreement forests.
The use of forest management plans provides the broad framework within
which forest operations are carried out. More detailed operating plans
(for shorter time periods) identify the stands of trees to be cut,
regenerated and tended, and the road and other improvements required.
Licences
to cut

crown
timber

The Minister is authorized to offer Crown timber for sale by tender,
either to the public generally or to any particular group of persons who
may be interested in it as a source of raw materials for mills in exis
The Minister is authorized
tence at the time the offer is made.
cut such timber to the per
to
licence
a
grant
to
obliged)
(though not

40. Order-in Council 2891/76 respecting Ministry of Natural Resources
41. Order in Council 2891/76 respecting Ministry
exemptions (No. 6)
of Natural Resources exemptions
amended
43. 5.2(1)

(No.
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8)

42. R.S.O.

1970 c. 102 as

in
i;

son making the highest tender
for such period

as the Minister cons
iders proper, subject to
such terms and conditions
as are prescribed
in the regulations and any
others that the Minister
zonsiders proper
and that are

not inconsistent with the reg
ulations.
is not obliged to accept the
highest tender.

4

The Minister

Where the cutting of the timber authorized by
a licence is not

completed before the licence expires, the
Minister may renew the licence'
for one term not exceeding three years.
The Minister may also, from

time to time during the term of the licence,
grant the licensee rights
to cut additional species which were not inclu
ded in the licence.
6
The Minister may grant licences to cut
CrOWn timber at

rates
and subject to terms and conditions that
he considers proper, if the
stumpage charges do not exceed $2000. 47

The Minister must have provincial cabinet
approval to grant licenzgs
to cut Crown timber in circumstances other
than those described above.
He may renew
these licences for one term of one year.

Crown man L
agement
unit

The Minister, with the approval of cabin
et,

is authorized

to des
ignate any public lands, and other lands
on which trees are vested in
the Provi

nce, as a crown management unit, and
enter into an agreement

with any person for the supply of Crown timbe
r.
Other
licences

Where Crown timber which has not been the
subject of a licen

ce has
been killed or damaged, the Minister
is authorized to grant licences to
permit the salvage of Such timber, and
the cutting of ang other Crown

timber that in his opinion should be cut
along with it. 1 Where
Crown timber which has been the subject
of a licence has been killed or
damaged, the
same arrangements apply,

but at the Minister's direction.

Where the Minister's directive has not
been

complied with, he

may
cancel or vary the licence, and dire
ct other persons to cut and
53
remo

52

ve the timber at designated prices and
terms and conditions.

Timing
of cuts

Licensees may not begin timber cutt
ing operations in any year

until they have

ural Resources.
Forest
manage
ment

obtained written approval from the Mini
ster of Nat

Licensees must furnish the Minister
with a forest management plan

when so requested.

55

The plan consists of a report,

inventory, maps
and an operating plan.
It must be prepared under the supervis
ion of
a professional forester and certifie
d by him,56 and must conform to
authorized Ministry manuals on mana
gement plan requirements.

Where a licensee is not required
to submit a mana

gement plan,
he may be required by the Minister
to submit an operating plan. This

44. S.2(3)
45. S.2(2)
46. S.3(3)(b)
47. S.2(7)
48. S.3(l)
49. S.3(2)
50. 3.4
51. S.5(l)
52. S.5(2)
53. S.5(3)
54. 8.13
55.S.Z4(l)
56. S.24(l)(b)
57. S.24(l)(a).
Government manuals on forest management plan requirements are
authorized
under section 31.
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plan must show the groposed operations and must say what the timber
is to be used for.
8 The Minister is authorized to approve management
or operating plans as submitted, or with whatever alterations he

{i

considers advisable. 5

y

with Ministerially approved management or operating plans.
Where plans
are not submitted on time the Minister may have a plan prepared for the
licensed area and charge the cost to the licensee.
Before commencing cutting operations for the year, the licensee
must submit to the Minister an annual plan outlining them.
Information
must also be submitted as to what licensedareas have beencut and those
which have been retained uncut.
Annual cutting operations must conform
to the approved annual plan. 63 Alterations to annual plans, as well
as corresponding changes to management and operating plans, may be approved by the Minister.
Regen
eration

The Minister may enter into regeneration agreements with a licensee
for the promotion and maintenance of the productivity of the licensed
area.
The provincial cabinet may cancel or vary any licence. 66 The
Minister is authorized to limit the size, age, quality, species etc.
of timber cut consistent with best

forestry practices, and may

determine the species and quantities

of Crown timber that a licensee

may cut. For the purposes of forest management, watershed protection,
landscape preservation and related matters, the Minister is authorized
to direct the marking of trees to be left standing or to be cut in any
area designated by him, and to direct the licensee to pay the cost of
such marking.
These governmental actions, however, are not meant
to affect operations carried oug under an approved annual plan, except
in matters of fire protection. 8 It is forbidden to commit wasteful
practices in forest operations. 69 Wasteful practices are defined under
the regulations chiefly with respect to timber wastes, not water
contamination generated from cutting and removal operations.
Information respecting the use, transformation or disposal of cut

timber on a licensed area must be furnished to the Minister on request.
Where licensees violate provisions of sections 24
28, the Minister
may suspend the operation of the licence in whole or in part for up
to six months,
and the provincial cabinet may suspend it indefinitely
or cancel it altogether.
Penalties for unauthorized cutting operations range from the stump

age charges on the timber cut up to five times that amount.

61. S.24(5)
60. S.24(4)
59. S.24(3)
58. S.24(2)
65. S.25(4)
S.25(2)
64.
S.25(3)
63.
62. S.25(l)(a)(b)
66. S.26(l) Such a decision must

practices of the licensee.
69. $.27

70. 5.28

have regard for the reasonable business

67. S.26(2)(a)(b)(c)
72.

71. 8.29
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68. S.26(3)

73. $.46

.
..
,,
I

Licensees are required to conduct their operations in accordance

0

ll

Regulations promulgated under the Act 74 are directed principally to
charges to be made for amounts of timber cut, and erection of buildings
and

other structures.

Public Lands Act75
The Act is administered by the Public Lands Section of the Ministry
of Natural Resources.
It provides for a number of matters relating to

public lands, including the disposition of Crown land for purposes of

sale, lease or licence,
and the administration of roads on Crown lands,
including the designation of public
forest roads and agreements with 77

occupiers of private forest roads

concerning their use by the public.

Under the Act, letters patent for land sold or leased may contain
a condition that the land is to be used (or is not to be used) in a
particular manner.
Such a condition must be deemed as annexed to the
land, and where it is violated, the Minister of Natural Resources may
apply to a county or district court for an order returning possession

of the subject land to the Crown. 78 Such conditiona may be released
from the land by the Minister in whole or in part.
Forestry Act 80

Under the Act, the Minister of Natural Resources may provide for
entering into agreements with landowners, including municipalities
and conservation authorities, to manage forest lands. 81 Private forest
reserves may be created on private lands with the consent of thg owner.82
Tree nurseries may be established and their stock distributed.
3
.
.
. .
8
Prov1nc1a1 grants may be made to localities, l_and agreements
between the Minister and landowners entered into, for "forestry purposes", which are defined to include "protection against floods and
erosion".
Owners of private forest reserves are not permitted to cut or
remove trees without the consent of the Minister.
Where the Minister

refuses to give his consent he must provide the owner with reasons.

Contraventions of the Act or regulations may bring a fine of $10

to $500.86

The provincial cabinet is authorized to enact regulations "pro
hibiting or regulating and governing the running at large of livestock
or other domestic animals in private forest reserves," and generally

for the preservation of trees on private forest reserves.87 Regulations
have only been enacted for the establishment of nurseries in certain
areas of the province, and ancillary matters.

74. R.R.O. 1970 O. Reg. 159 as amended
75. R.S.O. 1970 c. 380 as
amended
76. $.18
77. Ss. 50 57
78. S.21(1)(2)
79. $.22
80. R.S.O. 1970 c. 181 as amended
81. S.2
82. 8.5
83. 5.7
84. S.1(a) These grants may also be made for assistance in purchasing land
pursuant to agreements for the management of forest lands.
85. 5.5(3)
(There are, however,

86. 8.8

no private forest reserves in existence).

87. S.9(a)(b)

88. R.R.O. 1970, Reg. 355 as amended.
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Woodlands Improvement Act89

The principal provisions of this statute have been reviewed in a
Natural ReSources
previous report. 90 The Act authorizes the Minister of

e for forestry
to enter into agreements with owners of land deemed suitabl

The agreepurposes and located in a private forest management area.
improvement.
stand
or
stock
ments usually relate to the planting of nursery
Trees Act91

the prov
The Act authorizes municipalities, with the approval of

to enact by laws restricting and

incial Minister of Natural Resources,

appoint
regulating the destrucg§0n of trees by cutting, etc., and to
acquire
to
zed
authori
are
es
paliti
Munici
s.
enforcement officer
for the
land for forestry purposes 93 and to enter into agreements
.
matters
related
management of such lands and

"Forestry purposes"
statutes, the production
environmental conditions
erosion, recreation, and

are defined to include, as in the above noted
of wood and wood products, provision of proper
for wildlife, protection against floods and
protection and production of water supplies.

Forest Tree Pest Control Act96

appointed
The Minister of Natural Resources may direct officers
aks of forest
under the Act to take control measures resgscting outbre
these may include measures
tree insects and diseases on forest lands;
pests. 98 The
to prevent, retard, suppress, eradicate or destroy such
forest tree pests
provincial cabinet may enacggregulations designating
Such regulations may be limited terrifor the purpose of the Act.
torially or as to time.

Provincial Parks Act 101

parks and
The Act provides for the establishment of provincial
Provincial
102
ces.
Resour
their management by the Minister of Natural
who may
others
and
ce
parks are dedicated to the people of the provin
be main
must
and
ion,
use them for their healthful enjoyment and educat
the
with
ance
tained for the benefit of future generations in accord
Act and regulations.
park, a nature
A park may be classified as a natural environmental
a wild river park,
reserve park, a primitive park, a recreational park,
er. 104 Parks
or other designations deemed appropriate by the Minist

as historic, mul
may be zoned with controlled use designations such
ise. 105 The
otherw
or
al
ation
recre
tiple use, natural, primitive,

89. R.S.0. 1970 c. 502

90.

See Agriculture.

91. R.S.0. 1970 c. 468

96. R.S.0. 1970 c. 180
95. S.1(b)
94. 3.11
93. 8.7
92. 3.4
8.6
100.
99. 8.5
98. S.1(a)
97. 35. 2,3 and 4
103. 6.2
)
S.3(2
102.
101. R.S.O. 1970 c. 371 as amended
105. S.7(2)
104. 8.5
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provincial
Minister may appoint advisory committees for one or more

parks, with the approval of the provincial cabinet.

The functions of

such committees are not set out in the Act or regulations.

The Minister, with cabinet approval, may enter into agreements

with municipalities,

for the construction or maintenance of roads to

provide access to a provincial park.

Such roads remain under mun

ance of
icipal jurisdiction and control . 107 Construction or mainten

access roads to provincial parks in territory without municipal
organization are also provided for.
Police
powers

Certain provincial employees, including the district forester,

y
superintendent, forest or conservation officer have all the authOrit

of the Ontario Provincial Police in provincial parks.

Under the regulations,

0 no person is permittfilto cut timber,

except under the express authority of the Minister.

Municipal Activities Under Planning Legislation
The newer municipal and regional planning programs Often describe
in general terms how the regional or area municipality will designate

and manage appropriate forest or woodlot areas.

For example, in Durham Region,112 the policies to be pursued by
the Regional Council include "retention in a natural state wherever
possible, of all marshes, swamps, bogs and water recharge or headwater
The Council "must not
areas and environmentally sensitive areas".
113
to these natural areas".
damage
in
result
could
permit development which
Within Urban Areas,district and development plans must ensure wherever
possible the "conservation of existing Eries, significant vegetation
As commonly occurs in newer
1
and representative landscape features.
regional official plans, may wooded areas are found in regional plan
designations for hazard lands and environmentally sensitive areas, and
would be subject to preservation policies established for those areas.
Plans such as the Durham Region plan do not, however, explicitly link
tree cutting operations with water quality preservation.
Occasionally, regional plans devote a section to forests prin

cipally to outline the potential for commercial utilization of the
available timber, or to note why commercial utilization of the timber
is not possible.

In the Hamilton Wentworth draft plan,

for example,

it is noted that "intensive agricultural use of the land has excluded
commercial timber production, except in farm woodlots". Though there
is said to be "a great number of woodlots in rural areas"
106. 8.6

107.

S.8(1)(2)

108. S.8(3)

5 there is

109. 8.12

112. Reg
111. S.2(e)
110. R.R.O. 1970, Reg. 696 as amended
As adopted by Regional
ional Municipality of Durham Official Plan.

114. 8.1.3.6.
113. 8.1.2.2
Council July 14, 1976
115. RegionaJ.Municipality' of Hamilton-Wentworth, Substudy of the
Regional Official Plan, Section on Environment, November 1975 (draft),
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no cross referencing to draft plan sections On water quality to
indicate any observations respecting water pollution from cutting

operations on such woodlots.

The Sudbury Regional Plan 116 is more explicit in this regard.

It

states that "wise forestry practices insure not only the production
of wood and wood products, but also provide protection against flooding
and erosion". It goes on to note that in the past unwise use acted
In contrast to a
to destroy many of these natural benefits.
southern regional municipality such as Hamilton Wentworth or Durham,

where most forest areas are on small agreement forests, the Sudbury
region forested areas are primarily on extensive Crown and mining company
lands, and are administered by MNR as crown management units where they
are managed for timber production and other purposes.
the Regional Municipality is minimal.

Administration by

, however,
Council objectives under the Sudbury Draft Plan do include

wise utilization of forestry resources; promotion of other forestry
protection
purposes such as protection from floods and erosion; landscape
work to
on land designated for forestry activities; and continuance of

reclaim burned over, cut over, polluted or barren areas of the Region
Council policy includes cooperation
through revegetation techniques.
in implementing reasonable forest
es
with the Ministry of Natural Resourc
major Woodlots, whenever possible;
ng
management policies and plans; retaini
enacting by laws under the Trees Act or taking other appropriate action
use
to rectify misuses of forest resources which result from poor land
practices;

and recognizing forest industrial development on forest

resources as a legitimate use of land.

soil
Other policy objectives of the Sudbury Council with respect to

or aggravate
resources include restricting land uses which would cause

soil erosion, and would contribute to soil and water pollution.

The

problems exist,
Council may permit such activities in areas where soil
which contains
provided the proponent enters into a site plan agreement
.
problems
the
ng
specific provisions for overcomi
or early
Because most of these new plans are still in their draft

will be
implementation phases, we cannot tell whether their objectives
met.

the area munSimilar upgrading of official plans is taking place at

For example, the City of Mississauga draft official
icipality level.
similar to
21 creates a series of Environmental Protection Areas,
plan

They
those that have beenoutlined at the Regional Municipal level.
icance
are defined as "having the highest level of environmental signif

res
and ecological sensitivity", and normally include "land and water
ources which are critical to the maintenance of natural systems".

116. Regional Municipality of Sudbury Official Plan, July 1976 (draft).
119. 3.9.37
118. 8.9.36
117. 8.9.35. Forest Resources Section
,
Mississauga
of
City
121.
Section
Resources
Soil
120. 8.9.41.
8.5.7.2.1.
122.
1976
Draft Official Plan, December
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These areas may be used for conservation, forestry and wildlife man
agement,123 and they may be the subject of "programs to retain and
maintain forest cover in a natural undisturbed condition, to manage
land for forestry purposes, and to encourage reforestation".
Such
programs will "when appropriate be established in co operation with the
appropriate public agency and in accordance with provincial legislation
such aizzhe Forestry Act, the Trees Act and the Woodlands Improvement
Act .

The Mississauga draft plan also notes that the City will identify
environmental protection areas to be acquired, and in those areas
will "undertake reforestation programs where required, particularly

along watercourses and on steep slopes," and "establish forest manage-

ment practices to increase ecological diversity and to encourage regen-

eration of forest cover."

The Mississauga draft official plan takes into consideration the
inclusion of woodlots and watercourses in open space areas, and, where
a woodlot is established, appropriate forest management practices to
increase the "diversity and age composition of plant species".
The draft plan further notes the City's intention to request the prov

incial government to establish a private forest management area within
Mississauga, pursuant to the Woodlands Improvement Act.
Here again it is too soon to know how effective the Mississauga
plan and policies will prove to be.
NON STATUTORY ACTIVITIES
Ministry of Natural Resources Design Guidelines for
Forest Management
The guidelines for forest management are meant to incorporate
environmental protection and other constraints into normal cutting
and silvicultural techniques and operations currently in effect in the
Province. Problems addressed by the guidelines include roads, cut
ting and reforestation as they may affect watercourses, lakes, ponds,

wetlands and related areas. The authors of the manual note that it has
been organized to facilitate planning at all administrative levels

in the Ministry, "though it is recognized that it may be some time
before this becomes effective in all districts and at all levels". 126

Thus, the guidelines are meant primarily to assist the forest manager,
who is responsible for managing the bulk of public land and private
forests.

123. 8.5.7.2.3

124. 5.5.7.2.4.

125.8.6.7.6.2.
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126. p. l

Roads

With respect to forest roads, the manual notes that "compaction,
erosion, and siltation are the most common problems associated with
roads, and these problems are often most severe on haul roads where
low

standards prevail, and where, upon abandonment, many problems

accelerate without continued surveillance by MNR staff".1 7 The
manual recommends minimizing the number of stream crossings, to
reduce both costs and environmental damage due to siltation and dis
The manual also notes that "roads
ruption of fish spawning areas.
improperly located near streams can trigger erosion and sedimentation

in the watercourse".

It recommends avoiding the "locating of roads

on the edges of watercourses, lakes and ponds in order to allow
sufficient room between the road and the water body to allow percolation of road surface runoff into vegetation before it reaches the
water.
Cutting

The manual notes that "mechanical damage rather than cutting
presents the greatest dangers to site deterioration". Mechanical damage from equipment and machinery leads to "soil erosion, siltation
In coarse and
of streams and waterbodies, and soil compaction".
well drained soils areas, where slopes adjacent to streams are over
25% in steepness, "cutting may cause severe erosion problems due to
disturbance of ground cover and exposure of soil to runoff". 131 In
such situations the manual recommends that clearcutting may take place

to edges of vegetation adjacent to streambanks, so that the vegetation
will not be disturbed by mechanical equipment. Where vegetation is
sparse, a reserve should be left adjacent to the stream to protect
ground surfaces. The manual notes that repeated use of skid trails
"destroys vegetation,

creates gullies, and increases erosion potential".

132

These matters generally apply to boreal forests. In the Great Lakes St. Lawrence regions, the manual notes that streams may be cut to
the edges in the same way as in the Boreal Forest Region,

that is,

no erosion or sedimentation of stream banks and slopes; maintenance
of ground cover; no damage to slopes or banks by mechanical equipment;
no skid trails along stream edges, or along streambeds; no slash or

fallen logs in streambeds.133

Regen
eration

The principles for site protection in cutting practices also apply

to regeneration. Sensitive sites should be protected from the effects
of mechanical equipment and scarification, that is, erosion, siltation,
compaction, excessive leaching of soils; prescribed fire should be used
with care; and there should be controls over residual site damage from
the use of chemicals, particularly as they affect watercourses.

It should be noted that these guidelines have no legal effect in
and of themselves. They are only enforceable by the Ministry when
they are specifically incorporated into Crown timber cutting licences,
or where regeneration agreements have incorporated manual recommendations.

127. p.29
132. p.82

128. p.33
133. p.94

129. p.35

134. p.105
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130. p.79

131. p.81

Methods of Incorporating Environmental Considerations into the

Planning, Design, Construction, and Maintenance Phases of the
Ontario

Ministry of Natural Resources Roads Program (Unofficial

Draft) l35'

The purpose of the MNR Road Manual is to "incorporate environ
mental considerations into all phases of MNR road development."136

The report notes that the two most important problems associated with

roads and the biophysical environment are the disruption of the
hydrologic regime, the high sediment content often associated with

roadway runoff, and the flow of this low quality water into adjacent
water bodies; and the disruption of the fish and wildlife movement

patterns.
The draft manual notes that stream siltation can be reduced by

a better roadway, a drainage system, and by locating roads away from
streams, marshes, bogs,

to erosion.

lakes and areas which are highly susceptible

In both the planning and design phases and the construc

tion and maintenance phases,

special attention should be given to road

location3 drainage design, and to revegetation of all disturbed
areas.

The rest of the manual is broken down into planning, design,
construction and maintenance phases, with discussion on measures to
control erosion and sedimentation.

The draft manual is represented as an

"initial effort by MNR

to incorporate environmental considerations into all phases of MNR

road development".
COMMENT

The full cycle of activities which comprise a forest management
system includes: tree harvesting or cutting; log transport; regeneration;
and regrowth, leading to cutting again.
Timber road building and main
tenance are also an integral part of the system. As noted in the MNR
guidelines each of these activities can contribute to water pollution
problems, primarily through sedimentation to streams arising from
erosion.

Approximately 400,000 acres of Ontario Crown forest lands are cut
every year. There are approximately 105 million acres of available
forest in the Province, 95 million acres on Crown lands and 10 million

on private lands. 138

135. Ontario Ministry of Natural Resources, RoadManual, Summer 1976
136. p.l
137. p.4
138. R.M. Dixon, The Forest Resources of
Ontario (1963)
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Cutting
and Regeneration

Currently,

Crown timber licences do not normally contain any

provisions setting down how the licensee is to control erosion and
sedimentation during cutting or subsequent operations. 139,140
Crown timber licence application forms are primarily devoted to a
summary description of the number of square miles comprised in the 140
licensed area, and the prices that must be paid for cutting rights.
Section 3 Crown timber licence application forms do contain the

condition "that the licensee shall, at the request of the Minister,

enter into an agreement with the Minister respecting the regeneration 140
of the licenced area" in accordance with appropriate draft agreements.
This means, however,

that the Minister must take the initiative in

requiring the licensee to engage in regeneration or reforestation; the

requirement is not contained in the legislation (The Crown Timber Act)
Regeneration is not an automatic requirement which must be
itself.
met by the licensee as a condition precedent to obtaining a Crown
No figures were available as to the number of lic
timber licence.

ences in which the Minister has required licensees to carry out regen
eration.

It is instructive to compare the current section 25(4), respecting

regeneration agreements, with earlier provisions of the Crown Timber

Act which were repealed in the early 1960's. Up to 1962, the Minister
of Natural Resources was authorized to "require at any time Such fur
ther or other measures to be taken by the licensee" as the Minister
considered "advisable to promote and maintain the productivity of
the area cut over in accordance with the annual plan".

141

This

provision was repealed in 1962. 142

While this older section has advantages over the current provision
it also has disadvantages. The chief advantage is that it maintained
a regulatory relationship between the Minister and the licensee. The

current regeneration provision is couched in terms of an agreement,
and the relationship between the Minister and the licensee is therefore

a contractual relationship, one which may be inappropriate in such a
context.

However,

the older provision might not be a substantial

improvement over the current provision.

The essential characteristic

of both provisions is that they are "permissive", not "mandatory".

The current provision permits the Minister to "enter into a regeneration
agreement"; the older (repealed) provision permits him to "require that

a licensee regenerate".

Neither one makes it mandatory that the Minister

Permissive legislation cannot be enforced by anyone else
take action.
in the absence of action by the Minister.

In practice, MNR experience with regeneration of cut areas has been

unsatisfactory. A management forester for 965,000 acres in Northern
Ontario indicated that the Ministry is achieving less than half of its
annual regeneration or reforestation objective on those lands. The

n, Ontario
139. Interview with F. C. Robinson, Silvicultural Sectio
o
Toront
1976,
18,
Ministry of Natural Resources, October
194 and 195
140. See MNR Crown timber licence application forms TS
for sections 2,3 and 5 under the Crown Timber Act.

141. R.S.0. 1960 c. 83 s.25(4) as amended
c. 27, S.2(2).
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142. 8.0. 1961

62

MNR regeneration objective by the year 2020 for the tract is "6,900
acres of the annual cut of approximately 13,000 acres, or nearly 55
per cent of the cutover". 143 Table 11 illustrates what the results
of the MNR regneration program in this management area have been
since its inception.

The management forester indicated that on the average "approximately
25 per cent of the cut is now being treated".
The barriers to
increasing the low proportion of regneration were seen to be "manpower,

site and technological problems".

At another point MNR "manpower

inadequacy" was identified as "the heart of the problem".143

Records

for this Crown management area indicate that since 1971 "40 per cent

of the areas that have been planted are less than 40 per cent stocked
or have failed. Fifty per cent are unsatisfactorily stocked and 10
per cent have stayed within desirable stocking standards". A 1973
survey showed that "direct seeding was a failure in over 50 per cent
of the area surveyed". Another survey in 1975 indicated that of
"6,000 acres cruised, 20 per cent have failed, 50 per cent were 143

unsatisfactorily stocked and 30 per cent had desirable stocking".

'MNR silviculturalists indicate that a failure to meet stocking standards
does not necessarily mean that the areas are left barren or subject to
erosion. It may frequently mean that simply the trees on the area are
less desirable or less suited to the site. MNR silviculturalists also
indicate though,

that regeneration is seen to be a most important key

for water pollution control, though the impact on water quality of a

failure to adequately regenerate, is perceived to be most severe on
local streams rather than for the Great Lakes Basin.139

The Management forester memorandum further outlined other reasons

for the "apparent proportional shrinkage in regenerated acres as the

cut enlarges".

It indicated that "uncontrolled clear cutting in boreal

softwoods and partial cut highgrade practices in the boreal mixed
woodstands occur not only in Dryden, but across northern Ontario.

Both

these methods of cutting are not part of any forest management system"

known to unit foresters.

"From experience and conversations with

foresters in the boreal region" according to the management forester
memorandum, "this situation is unfortunately far from unique".143
According to MNR draft policy papers on controlling the size of
clearcuts in Northern Ontario forest regions, "clearcutting as a commercial logging system has been in use in the province since the earliest

days of logging, but its main objective is to remove the marketable trees
as economically as possible, not to promote regeneration and other
forest values".
The draft policy paper further indicates that "the
general logging practice has been to remove all merchantable timber
as it is made accessible by a developing road system. After a few years,

143. Legislature of Ontario, Estimates of the Ministry of Natural Resources
before the Standing Committee on Supply, Third Session of the 30th
Parliament, October 26, 1976, Toronto.
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143

Table 11

REGENERATION OF CUT-OVER AREAS
IN A NORTHERN ONTARIO CROWN
MANAGEMENT UNIT

Percentage**
Regenerated

Acres
Cut

Acres
Regenerated

1971

5,100

2,620

51%

1972 - 1973

9,040

2,290

25%

1974

11,300

3,250

29%

1974 - 1975

12,620

3,500

28%

1976

13,500

2,710

21%

12,500*

3,600*

29%

Fiscal
Year

1970

1973

1975

1976 - 1977

*Indicates an estimate.
**Indicates an approximation.

the clearcut pattern is often only broken by road and shoreline

reservesl44,l45
operations.

and unmerchantable timber by passed during logging

The rapid increase in the size of modern forest industries,

the trend to complete mechanization and the utilization of all species,

has resulted in contiguous clearcut areas in northern Ontario extending,

144. These are defined in the policy paper as forest stands along
lakes,

ons;
rivers or roads which are left uncut during logging operati

600 feet.
widths vary, but they are usually 400
d as close as 200 feet
observe
been
,
however
have,
145. Timber cuts
from streams or watercourses within provincial parks.

"Algonquin Park:

See B. Littlejohn,

Call it What it is, or Make it What You Call it"

Ontario Naturalist.

February 1976.
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The policy paper adds that
in extreme cases, up to 50,000 acres".
"this is not an acceptable application of the clearcut silvicultural

system".

The paper summarizes available evidence indicating that excessively large clearcut areas do not regenerate as well as more protected
smaller cuts, Large clearcuts are also more subject to site alteration due to exposure.

The paper also indicates that numerous MNR

regeneration surveys show the lack of suitable regeneration following clearcutting, and that patterns of regeneration appear to be influenced by the size of the clearcut°
The purpose of the policy paper is to control and reduce the
size of clearcut areas and the development of large contiguous clear

cut areas in northern Ontario".

Its recommendations include limiting

the size of clearcuts to those widths consistent with preservation of

area soil quality;
animplementation period for the size constraints,
staged over ten years; limiting contiguous clearcuts; prohibiting a

return cut in an area until there is adequate growth and stocking on
'the first cut (estimated ten years); and constraint modifications where
necessary.
The MNR indicates that, from a productivty perSpective, certain
species will not regenerate unless they are clearcut.
The key, how
ever,

is perceived to be controlling the size of the clearcut.

MNR

officials prefer a clearcut not to exceed ten acres, whereas the
principal current practice is a clearcut often as large as 10,000
acres.

As noted above, from a productivity perspective,

regarded as unsatisfactory.

this is

The policy paper was developed therefore, primarily, but not
exclusively, out of concern for maintaining forest production. Other
matters addressed include wildlife protection and aesthetics. Water
pollution control was not one of the key facets underlying the preparation of the policy paper. MNR officials regard the use of skidders
(for log transport), harvesters and other types of heavy machinery and
equipment to be the principal contributors to erosion and sedimentation
of watercourses, not the cutting of trees.
It is clear that the MNR can control the size of a clearcut under
the Crown Timber Act (at least with respect to productivity), though this
is currently not taking place. However, doubt was expressed that MNR
could require, pursuant to the Crown Timber Act, that measures be
taken by licensees to preserve water quality during cutting operatiins
without the aid of a statute like the Environmental Assessment Act. 39
It was also regarded as doubtful that any Crown timber licences had
ever been revoked for reasons of water quality degradation.

Other facets of forest management activities with water pollution
implications (i.e. aspects of erosion and sedimentation) might also be
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, it'
difficult to deal with under the Crown Timber Act. For example
or other
was regarded as unlikely that log transport (by skidding

ent and machinery
means) or the use and type of heavy logging equipm
(MNR does not
e. 139
could be made the subject of a Crown timber licenc
of heavy machinery
exercise any controls over the environmental impact

n).
or equipment, though guidelines are under consideratio

Roads

The MNR owns,

operates and maintains 5500 miles of road, mostly

in northern Ontario.

The forest industry operates approximately 9000

miles of roads on its licensed lands.

The principal types of roads are

Timber road
all weather, main truck haul, branch, and skid. 146
under the prov
with
building specifications and location could be dealt
tood that many
isions of a Crown timber licence, though it is unders

construction method
licences have not contained constraints on road
and logging roads
MNR policy is normally to prohibit harvesting
ology.
have, however, been
within 400 feet of shore. 147 Timber haul roads

in provincial
observed as close as 50 to 100 feet of the water's edge
parks.

145

With some exceptions,

little is currently done with respect to

licensed lands. 146,148
erosion and sedimentation control on MNR or Crown

threat to water quality
Many professional foresters regard the Worst

erosion caused by
resulting from logging as that of accelerated
and the improper use
"poor road-construction and logging techniques
ce
These practices normally "promote the fast surfa
of machines".
d
ipate
antic
is
It
flow of water" and must "clearly be avoided".

Assessment Act to the full
that the application of the Environmental
have some change on
range of forest management activities will
current practices.

Environmental
assess
ment and
sediment
control

pollution problems
M.N.R. may more adequately deal with water

activities by having
arising from the full range of forest management
the basis for incorporating
The Environmental Assessment Act provide

concerns.
many control provisions to cover these

will apply in
The areas to which the Environmental Assessment Act
ices
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a forest management context have been outlined above.

According to a

schedule of MNR undertakings, prepared by the MNR Land Use Co ordination Section in consultation with the Ministry of Environment,
new roads will be subject to class and individual environmental assess

ments; road maintenance will be subject to class environmental assessments; and forest management activities will be subject to class and

"planning manual" environmental assessments.

A recent proposal

involving 19,000 square miles of timber rights in Northern Ontario will
be subject to an individual environmental assessment.
Since both the Act and its application to forest management
activities are in their infancy, it is not possible to evaluate their

effectiveness. However, a number of observations may be made. While
there will undoubtedly be many individual environmental assessments

which will address, on a site-specific basis, such items as harvesting,

road construction, log transport, regeneration and the like in relation

to water quality matters, there will also be many such activities for
which only class or generic environmental assessments will be required.

38-41,152

Normally, environmental assessments are done on larger scale developments, and the Environmental Assessment Act may not therefore be an adequate
substitute for a statute directed toward control of sediment from many

smaller forest management activities.

It may be that effective sediment

control of forest management activities Can be obtained by incorporating

conclusions resulting from a general or generic environmental assessment
into forest management plans and annual operating plans of individual
licensees.
Even granting that the generic approach will have some value in

defining general procedures to be followed on smaller projects, it is
submitted that such a general approach may not be an adequate mechanism
for determining the appropriate mix of water pollution prevention and

abatement measures necessary on a site-by site basis. The Environmental
Assessment Act is not clear on how general conclusions from a generic
environmental assessment will

be enforced as a practical matter for

smaller activities which are not specifically addressed by the
environmental assessment and review.

The difficulty in translating general conclusions into useful and
enforceable sediment control options on a smaller, case by-case basis,

may seriously weaken the effectiveness of environmental assessment
mechanisms in forest management sediment control situations. It is
fairly easy to determine that a single proposal for timber rights to
19,000 square miles of forest land should be subject to a specific
environmental assessment which could include site specific sediment
control review.

It is another matter, however, to know whether over

150. Accurate to October 1976.
151. The prOposal was made by Reed Ltd.
See Globe and Mail stories for October 25-29, 1976.
152. Interview
with P. Anderson, Supervisor (and staff), Land Use Co ordination Section,
Ontario Ministry of Natural Resources, November 10, 1976, Toronto.

342

miles153
four hundred crown timber licences covering 97,000 square

l assessment review.
should be subject to individual or class environmenta

l
In the latter situation the attractiveness of a class environmenta
assessment is obvious.

Whether class assessments can answer sediment

properly
control problems in a site-specific context, as well as
for site specific
allocate resources to field staff review and monitoring
not yet appear to
sediment control purposes, is a question which does
have been addressed, let alone answered.

Other
measures

ry Act, were
Other statutes mentioned above, such as the Forest
ly MNR manNormal
s.
forest
ment
govern
set up for county and regional

palities. The
ages these areas for conservation authorities or munici
to control
created
lly
genera
areas are usually quite small, and were
wind erosion.

Resources Annual Report
153. Figures from Ontario Ministry of Natural
(Actual figures are drawn from
for fiscal year ending March 31, 1975.
424 covering
Section 3 Crown Timber licences of which there were
96,923.8 square miles).
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OVERVIEW

Existing federal legislation and other arrangements while generally
broad enough in powers, do not provide a detailed and comprehensive
framework for water pollution control from landfill and construction
excavations and dredging.

Recently proposed amendments to the Fisheries Act make it the

best federal instrument for controlling water pollution from shoreline

These amendments broaden the definition of
landfilling activities.
aquatic habitat, and enable the Minister to require plans and specif
ications for existing and proposed activities, and to reject a proposal
or order that it be modified with the approval of Cabinet.
A Ministerial order under the Fisheries Act would, of course, have

to relate to the protection of fish or aquatic habitat, not to water

though in practice there may well be few instances where
quality per se;
this limitation would prevent the act from being used to protect water
quality.
What is more serious is that the Minister's capacity to require
plans and specifications is not, and is evidently not intended to be,
It is rarely
used systematically, as though it were a permit system.
invoked for projects which are otherwise under federal jurisdiction.
Moreover, while the new amendments flatly prohibit the destruction of
aquatic habitat, that prohibition can be overriden by other federal
laws or regulations.

Other federal statutes reviewed do not provide adequate environmental
constraints.
Non-statutory activities, principally the EARP process, suffer
There is some question as to which federal
from a number of problems.
The EARP can also be limited by conflicts
bodies the process applies to.
with other cabinet directives and with laws that are silent on environ
mental matters, as well as by a tendency it has developed to concentrate
on large developments at the expense of smaller one.
Proposed dredging projects are now routinely entered into the
EARP process, where they are subject to either environmental assessment
Recommendations from such reviews are
or environmental design review.
the Department of Public Works and
between
contracts
into
incorporated
the dredging companies.

Limitations on staff and resources make it difficult for federal
environmental agencies to know if their recommendations are being
followed
or, if they are being followed, if they are effecting the
desired results. This may also result in an inability to enforce
Fisheries Act pollution control provisions, since insufficient' on site
review may result in insufficient evidence to prosecute a case.
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JURISDICTIONAL MEASURES

i

:

Fisheries Act

.

1i
d

'

Amendments

1

The principal provisions of this statute have been reviewed in
previous reports.

However,

a number of amendments to the Act have

been proposed which are of relevance here.

The definition 0f "fiSh" (shellfish and crustaceans) has been

1

expanded to include "aquatic animals and the eggs, spawn,

juvenile stages of fish, shellfish, and aquatic animals"s

J
1
L

pat and
This

has come about partly because of the difficulties which have occasionally
confronted fisheries officers in establishing that "Silt" or "sediment"
is harmful to "fiSh" per se.4 This definition is also related to one
created for the preservation of "aquatic habitat", also a proposed
amendment to the Fisheries Act.
"Aquatic habitat" is defined to mean
"the physical, chemical and biological components of the environment
on which fish depend directly or indirectly in order to carry out their

3

life processes and without limiting the foregoing includes living aquatic
organisms, non living nutrients and spawning grounds and nursery rearing,

3

food supply and migration areas".
h
W

Aquatic
habitat
protection

With these two definitions established, new offences are created
in relation to protection of "aquatic habitat".
It is now an offence

to carry out a work or undertaking that results in the harmful alteration,
disruption or destruction of aquatic habitat,6 unless it is authorized by

the Minister of Fisheries and Environment, the federal cabinet or under

regulations to the Fisheries Act or any other piece of federal legislation.
Penalties include maximum fines of $5000 for a first offence and $10,000

for each subsequent offence, and up to two years' imprisonment.
Where
a person is convicted of an offence under section 33, in addition to
any fines or any orders to refrain from doing certain things, the court

3

may order that appropriate affirmative action be taken to ensure that

=

further offences will not occur.

Plans
for ex
isting

;
E
g
'

and new
activities

The Minister is also authorized to require plans and specifications
forany work or undertaking that results or is likely to result in the
alteration, disruption or destruction of aquatic habitat.
SUCh infor-

mation must be sufficient for the Minister to determine whether the
undertaking is likely to create effects that would be an offence under
section 31, and what measures, if any, would prevent or mitigate it.

If the Minister is of the opinion that an offence is being or is likely
to be committed, he may by order, subject to regulations,

1. R.S.C.

1970 c. F l4 as amended.

or if there

2. House of Commons of Canada,

Bill C-38, an Act to amend the Fisheries Act and to amend the Criminal
Code in consequence thereof,

3

Second Session, Thirtieth Parliament.

First

Reading, February 21, 1977.
3. Ibid, 8.1.
4. See, for example,
R. v. Stearns Rogers Engineering Co. Ltd. (1974) 3 W.W.R. 285 (B.C.C.A.)

5. Op. cit. 5.5. (new S.3l(5)).
8. S.3l(3).

9. 8.7 (new S.33(7)).

6. S.3l(l).

7. S.3l(2).

10. 3.8 (new S.33.l(l)).
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are no regulations, with the approval of the federal cabinet, require

modifications or additions to the undertaking, or prohibit or restrict
The federal
the operation, or direct the closing of the undertaking.
cabinet may make regulations prescribing the manner and circumstances
in which the Minister may make such orders.
Fines for failing to provide the Minister with plans and spec
ifications or other information can be as much as $5000 for a first
Carrying out works
offence, and $10,000 for subsequent offences.
is punishable by
33.1(2)
section
in
noted
contrary to orders or plans
fOr each
$50,000
and
offence,
first
a
fines of up to $25,000 for
subsequent offence.

frequented by fish must be reported to the appropriate fisheries ins

J

1

The person responsible must take reasonable measures to
pector.l
conserve fish and aquatic habitat, and to prevent, or remedy any adverse

H

The amendments to the Fisheries Act may be summarifgd as covering
(2) existing
(1) aquatic habitat protection;5_
the following areas:
14 6
problems;
pollution
emergency
(3)
and new pollution problems; 0'12
of
ng
broadeni
include
matters
y
Ancillar
and (4) increased penalties.
who
persons
to
s
substance
us
civil liability for spills of deleterio

Ty
M
'

Inspectors may, subject to the regulations, take measures
effects.
measures be taken to preserve fish or aquatic habitat.
that
or direct

kg

either own or have control or custody (eg. carriers) of the substance,

and the rights of action by federal and provincial agencies for recovery
of costs for clean-up of a spill.
Explanatory notes summarizing the Fisheries Act amendments indicate
that the concept of protecting aquatic habitat, while not new, was
expanded because of increasing development pressures and the "possib
ilities of increasing alteration or destruction....

especially in sensitive

1
;

It is thus appropriate
foreshore areas from landfilling operations.
because they appear
here,
amendments
habitat
aquatic
the
to emphasize
ng.
landfilli
shoreline
to apply directly to

The explanatory notes go on to say that the provisions dealing
with pollution problems from existing activities are "principally
dep
directed to the impact of deleterious substances, such as effluents,

osited in fish frequented water." Since these provisions would appear
to apply mostly to "point source" discharges, they have not been

.

Migratory Birds Convention Act18

a

11. 8.8 (new S.33.l(2)).
3.33.4).

8.33.2(6).

12. 3.8 (new S.33.1(3)).

13. 8.10 (new
16. New

15. New 8.33.2(5).

14. 8.9 (new S.33.2(4)).

l7. Amended Ss. 33(10) and (11).

18. R.S.C. 1970 c. M lZ-as amended.
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a, 0,. ._._ it,
Anus 1.. ..-.

ed in
The principal provisions of this statute have been review
offence
an
it
make
previous reports. The Migratory Birds regulations

_ . ..

discussed in detail here.

Q

_

tion

Problems

Deposits of substances deleterious to aquatic habitat or water

a , _ , .

Emer
gency
Pollu-

for any person to deposit or permit the deposit of oil,

oil

wastes or any other substance harmful to migratorygbirds in any
waters or any area frequented by migratory birds.
This provision
may have some applicability to dredging or landfilling activities
in sensitive foreshore areas.
Fines upon conviction are nominal,
however, and no permit system is established.

2
Navigable Waters Protection Act 0
q
3

The Act is administered by the federal Minister of Transport.
The purpose of the Act is the protection of navigable waters for

;

purposes of navigation.

Works are defined to include "any dumping

H

or fill or excavation materials from the bed of navigable waters."

p

over, under, through or across any navigable water unless the work

3
E
1

such terms and conditions as he deems fit,2 and the work is built
and maintained in accordance with the plans, the regulations and the
terms and conditions set out in the approval.
3 Works that in

The Act provides that no work may be built or placed in, upon,

and the site and plans have

been approved by the Minister, upon

the Minister's opinion do not substantially interfere with navigation
do not require this approval.

f

A work constructed without Ministerial approval, or built
contrary to approved plans, may be removed by Ministerial order;

or upon non-compliance by the owner of the work, the Minister may
cause its removal.
The maximum fine for non compliance is $5000

(no minimum).26 Government costs associated with the work's removal
are recoverable from the owner.27 Works mag be approved by the
Minister after construction has commenced.

Regulations may be made by the federal cabinet under this Act
for the purpose of navigation. 9
The

throwing or deposit of materials that are liable to inter

fere with navigation is prohibited,30 as is the throwing or deposit
of stone, gravel, earth, cinders, ashes or other material that is
liable to sink to the bottom of navigable waters, where there are

i;

not at least twenty fathoms of water at all times.

The Minister of Transport is authorized to appoint places in
any navigable water not within the jurisdiction of certain harbour
commissions where stone,

5

gravel, earth,

cinders, ashes or other

material may be deposited, even though the minimum depth of water
there may be less than twenty fathoms.

The Minister may make rules

regulating the deposit of such materials.

5

3
;

g.

l9. Pollution Regulation SOR. 71/376 8.35 as amended.
20. R.S.C.

1970 c. N l9 as amended.

23. S.5(l)(c).
28. S.6(4).

21.

S.3(b).

22.

S.5(l)(a).

24. 5.5(2).
25. S.6(l).
26. S.6(2).
27.
29. 8.10.
30. 5.19.
31. 8.20.
32. 8.23.
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S.6(3).

Canada Shipping Act33

The Act is administered by the federal Minister of Transport,
who is responsible for certain public harbours not covered by the
Harbour Commissions Act.34 Several of these, including Kingston
and Port Hope, are on the Great Lakes.

Part XII provides for the

appointment of harbour masters35 whose duties include ensuring that
the rulgg and regulations provided by the federal cabinet for the
harbour
are complied with.37 The harbour master must report all
contraventions of the rules to the Minister, who may instruct the

harbour master to prosecute the persons responsible.37
Harbour Commissions Act38

The Act, also a responsibility of the Minister of Transport,
provides for the establishment of Harbour Commissions.
Once a
Commission is established, it has the authority to regulate and

control the use and development of all land, bUildings and Other

property within the limits of the harbour.39

Commissions may pur-

chase, construct and sell lands, buildings and equipment within the
immediate vicinity of the harbour limits with the Minister's approval,

and below certain amounts without the Minister's approval.
By laws

Commissions are further authorized, with federal cabinet

approval, to make by laws respecting certain matters, including the
regulation or prohibition of the construction of buildings, structures,
docks, wharfs within the harbour limits, and the "excavation, removal
or deposit of material or any other action that is likely to affect
in any way the docks, piers, wharfs or channels of the harbour or

i_

adjacent lands".41

The majority of Commissioners are appointed by the federal Cabinet,
and the remainder by municipalities adjoining and within the harbour
limits.
Selected Harbour Commissioners'Acts

;

A number of Harbour Commissions established under the Harbour
Commissions Act have enacted by laws which deal with shoreline land
filling activities. These include Lakehead, Oshawa, Windsor and
Belleville Harbour Commissions. Separate Acts for Toronto and

y

Hamilton harbours

have also enacted roughly similar provisions.

Under the Oshawa Harbour Commissioners' by-laws, for example,
there is a prohibition against any person encumbering the water or
shore, or draining, discharging or depositing in the water or on shore
any object that might... "cause a nuisance or damage or endanger
35. 5.592.
34. 5.591.
33. R.S.C. 1970 C. 8-9 as amended.
as amended.
l
H
c.
38. R.S.C. 1970
37. 3.595.
36. 8.594.

39. 8.9.

40. 8.10.

41. S.l3(l)(c).
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42. 8.5.

16
N

property or persons".43
PROPRIETARY MEASURES
Public Works Act44

The Act is administered by the Department of Public Works.

Under

the Act, the Minister of Public Works has the management, charge
and direction of such properties belonging to Canada as hydraulic
works; harbour construction and repair; piers and works for improving
navigation on water; and related matters.
When the federal cabinet

authorizes that certain works be performed in any navigable water

for improvements to navigation, any officer or servant may enter
upon, dig up, dredge and remove any part of the bed of a navigable

water.

Government Harbours and Piers Act47
The Act is directed to administration of commercial and federal

marine facilities not under the jurisdiction of independent harbour
commissions, and includes such matters as breakwaters piers and
certain harbours.
The Minister of Transport administers commercial
marine facilities.

The Department of Fisheries and Environment is

responsible for federal marine facilities used predominantly by
commercial fishermen, sports fishermen and recreational boaters.
This responsiblity is undertaken by the Small Craft Harbours Branch
of DFE.

Construction, repair, control, administration and management

of these facilities is the responsibility of DFE.

Responsibility

for Ministry of Transport marine facilities, including their construction and repair, remains a Department of Public Works respons-

ibility. 48

Fishing and Recreational Harbours Act (Proposed)49
This proposed Act would consolidate those responsibilities

already administered by the Department of Environment's Small Craft
Harbours Branch, with respect to the development and management of
certain fishing and recreational harbours in Canada. The Act is not
intended to apply to any harbour, works or property under the National
Harbours Board or any of the harbour commissions, or effecg the powers
and duties of the Ministers of Transport and Public Works. 0

The Minister of Environment would be permitted to undertake

projects for the acquisition, development,

construction, improvement

43. Oshawa Harbour Commissioners' By-laws.
SOR/61 l46 5.31 as amended.
See also, SOR/74 67 3.36 as amended (Windsor); SOR/60 37 8.32 as
amended (Lakehead); SOR/53 377 3.51 and 58 as amended (Belleville);
Toronto Harbour Commissioners Act S.C. 1911 c. 26 (By law No. 11); and
Hamilton Harbour Commissioners Act S.C. 1912 c. 98 (General By-law).
44. R.S.C. 1970 c. P 38.
45. 5.9.
46. 8.37.
47. R.S.C. 1970
c. G 9 as amended.
48. 8.5.
49. Proposed Fishing and Recreational
Harbours Act.
50. 8.3.
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to enter
or repair of any harbour to which the Act applies,51 and

lish those ends.
into agreements with provinces or individuals to accomp
ons prescribing
regulati
The federal cabinet would be authorized to make
s
Officer appointed
the terms and conditions of such agreements.
Act or
under the Act would be authorized to enforce any part of the

52

nts from any
regulations, including requiring production of docume
apply.
person on the premises to which the Act or regulations

duties
Obstructing or mislegging officers in the carrying of their
,
$25,000
ng
exceedi
not
fine
a
by
ble
punisha
would be an offence
and/or up to six months imprisonment (no minimums).56
NON STATUTORY ACTIVITIES

Federal Environmental Assessment and Review Process
The provisions of this process have

been outlined in previous

reports.5

Marina Policy Assistance Program
of
The purpose of this program is to encourage the development

additional public facilities for recreational boaters. The program
ent
is administered by the Small Craft Harbours Branch of the Departm
provided
are
services
ing
Engineer
ent.
of Fisheries and Environm
by the federal Department of Public Works. Under the program, the
federal government may build breakwaters and may also perform initial
dredging in the public areas of the harbour, provided that the developer establishes onshore facilities of equal value. Where dredging
is necessary under the program it is performed by the Department of
Public Works.

of
A formal agreement between the developer and the Department

to
Fisheries and Environment must be entered into, outlining the work
Dredging is usually undertaken after
be performed by each party°
Normally the developer must submit
award.
t
contrac
and
a tender call
a plan to DFE outlining such matters as the economic justification for
on.
the proposal, a development plan, and any long term plans for expansi
The development plan usually must include such matters as dredging
required,

a description of shoreward facilities, and a construction

schedule. Dredging is generally done on a one time basis.
dredging may also be covered under certain circumstances.

Maintenance

The program should be read in conjunction with those matters
outlined under the Government Harbours and Piers Act and the
proposed Fishing and Recreational Harbours Act.

51. S.5(1).
56. 8.20.
Note;

54. 8.11.
53. S.9(i)°
52. S.5(2).
See Transportation Corridors.
37.

There are no footnotes 58 and 59.
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55. 3.12.

The next footnote is 60.

3,1.

The activities carried out under this program are subject to the

federal environmental assessment and review process.

AGREEMENTS
Canada

U.S. Agreement on Great Lakes Water Quality

60

As noted in previous reports, the objective of the Great Lakes
Water Quality Agreement is to improve the quality of the water
in the areas of the Great Lakes now suffering from pollution and to
ensure that Great Lakes water quality will be protected in future.

The provisions of the Agreement, including research and publication
of findings, are being undertaken by the International Joint
Commission for the respective federal, state and provincial govern
ments.
The Agreement calls for the development of measures for the

abatement and control of pollution from various activities, includ
ing land uses such as land and construction excavations and dredging,

described together as shoreline landfilling activities.

Dredging was also the subject of a special International Working
Group review to identify current practices, programs and institutional

mechanisms for its control.61

The Working Group's terms of reference

required it to conduct its study and formulate its recommendations

on the basis of the following principles:
(1) dredging activities
should be conducted in a manner that will minimize harmful environ

mental effects; (2) all reasonable and practicable measures shall be
taken to ensure that dredging activities do not cause a degradation

of water quality and bottom sediments; and (3) as soon as practicable,
the disposal of polluted dredged spoil in open water should be carried
out in a manner consistent with the achievement of the water quality
objectives, and should be phased out.

The Egrking Group published its findings and recommendations in

May 1975,
and held a Public Seminar on its findings and recommen
dations in January 1977.
COMMENT

Federal authority to regulate foreshore landfill and dredging

operations is derived from British North America Act provisions

60. Signed at Ottawa, April 15, 1972.
61. Annex 6 to the agreement, "Identification and Disposal of
Polluted Dredged Spoil."

62. Report of the International Working Group on the Abatement
and Control of Pollution from Dredging Activities, May 1975.
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transference from
respecting navigation and shipping,63 and the

dredges and
provincial to federal control of public harbours,
related matters at the time of confederation.

In addition,

ries65 authorizes
federal responsibility for the protection of fishe
t fish and
affec
federal involvement in certain activities that
waters frequented by fish.
Landfill and Construction Excavations
NWPA and
environ
mental
protection

ts do not
Existing federal legislation and other arrangemen

olling water pollution
provide a comprehensive framework for contr

recreational development.
from landfills for industrial,commercial and
control as one of
Most of the statutes outlined above do not have pollution
tion
pollu
water
a
op
devel
to
ble
their objects; and it is not possi
able
Navig
the
le
examp
for
~
control program for landfills from
protection of navigation.
Waters Protection Act, whose sole purpose is

rements for
It is understood that exemptions to NWPA permit requi

contained, at times,
the dumping of fill in navigable waters have

n for a fill
environmental conditions. But where an applicatio
would not
,
exemption has negative environmental implications but
Transport would have no
infringe on navigation, the Ministry of

Thus, while
authority to deny the granting of such an exemption.
d out between
the informal referral mechanism that has been worke
ction Service
the Ministry of Transport and the Environmental Prote

alerted both agencies
of Environment Canada on such applications has
such proposals,
to the water pollution problems associated with
ol them.
contr
to
which
with
tool
the NWPA is not an adequate

Harbour
commiss
ion
by laws

not directed to
The other federal Acts outlined are also
sions of Harbour
provi
some
water pollution control per se, though
ssions with authority
commi
Commission by laws do provide the respective
a nuisance within
e
becom
to prosecute for dumping or filling that may
s are frequently
ssion
However, Harbour Commi
the harbour limits.4 ,6
n and immediately
withi
ities
themselves the proponents of landfill activ
ses of industrial and
adjacent to their harbour limits for purpo

commercial eXPaDSiOP-

They may also act as agents for other entities

of landfilling for
such as conservation authorities for the purposes
is submitted that
it
s
In such circumstance
recreational activities.

tor.
they should be the regulated, rather than the regula

63. 3.91 (10).

64. 8.108 and Schedule 3.

65. s.91(1_2).

Commissions for controlling
66. Utilization of such by laws by Harbour
For example, there has been
fairly rare.
filling activities is
issioner's By law No. 11
little use of the Toronto Harbour Comm

ten years. (Interview'with
for controlling such activities in the last
SiQn, March 15, 1977) . No
G. Reid, solicitor, Toronto Harbour.Commi_S
been undertaken under the
prosacutions of filling activities have ever
aw as well, though, normally,
Hamilton Harbour Commissioners general by*L
(Interview
harbour headline.
private filling is prohibited beyond the
15, 1977).
h
Marc
our Commission,
with C. Furrya secretary, HamiltOn Harb
See note 132 and accompanying text.
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Fish

eries
act
amendments

The Fisheries Act amendments2 could be used to require

shoreline landfilling activities to comply with federal environ
mental standards for fish-frequented waters. This is so because
the definition of aquatic habitat is now broad enough to cover
most of the sensitive foreshore areas that are subject to heavy

development pressures for landfilling,
may require plans and specifications.

and because the Minister

However, it is submitted that the proposed Fisheries Act

amendments are inadequate in a number of respects.

First, while

the proposed section 31 contains a flat prohibition against
carrying out a work or undertaking "that results in the harmful
alteration, disruption or destruction of aquatic habitat," other

proposed amendments seridusly weaken this provision;

for no

person will be deemed to have contravened this provision where
regulations under the Fisheries Act or "any other federal Act"

authorize such activity.
The prohibition can therefore be
overriden by other federal Acts (such as NWPA) which are directed
to narrow interests and concerns

(e.g.

protection of navigation).

Second, while the Minister of Fisheries and Environment is

authorized to obtain plans and specifications of existing or
proposed undertakings that might adversely affect aquatic habitat,
there is no permit system to control such activities.
It is likely
that, as in the past, the Minister's use of this provision will be
highly selective.
The value of a permit system is that every proponent knows
that the onus is on him to seek out the environmental agency and

submit basic information to the agency's satisfaction before he can
proceed with his proposal. Without a permit system, the environ
mental agency is compelled to seek out the proponent. 'This will
also mean that the agency must obtain this information through
another government agency (e.g. Transport under the NWPA permit

system). Because information submitted to Transport relate
s to
navigation matters, frequently this information will be inadequate
to identify environmental impacts of the proposal. The current
scheme, in short, places the burden on the environmental agency
rather
than on the proponent.

EARP and

Other federal mechanisms for incorporating envir
onmental

landfills
under fed
eral
juris-

nature. The main one is the Environmental Assessment and
Review
Process (EARP), which was developed as part of a federal cabinet
directive to control pollution from existing federal gacili
ties
and to prevent pollution from proposed federal worgs.
The scope

contrOl 0f

diction

}
3

f

j

,

;

protection measures into landfill proposals are non statutory in

of the EARP has been reviewed in previous reports.
67.

The process

Government of Canada, Cabinet Committee on Government Operations.

Directive on "Control and Abatement of Pollution from Federa
l
Activities
Cleanup and Prevention", June 8, 1972.

i
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is intended to apply to projects (1) initiated by federal depart
ments and agencies;

(2) for which federal funds are to be made

available; and (3) where federal property or federal Crown lands
will be used. Federal proprietary crown corporations and regulatory
agencies are invited, but not required, to participate.
The EARP is a fairly new administrative procedure, and

experience with it in relation to landfilling activities is not
extensive.

However, preliminary experience with the process as it

has developed in relation to the landfilling proposals of selected
federal entities,

°

such as harbour commissions in Ontario, illustrate

the difficulties of using a non-statutory administrative process to
do the work of regulatory control.

First, there is the problem of the scope of the EARP.
Harbour
Commissions would appear to be neither agencies nor crown corporations,

as the terms are used in descriptions of the application of the EARP.
Lack of precision in defining what the EARP was intended to apply

to has made it difficult for federal environmental officials to
persuade some harbour commissions that their activities come under
the EARP process.
This has been the case, for example, with
proposals by the Oshawa Harbour Commission to landfill significant

marsh and wetland habitat on the north shore of Lake Ontario for potential
harbour expansion purposes.
Second,

cabinet directives on environmental protection procedures

may conflict with other cabinet decisions relating to commercial
development.
In the case of shoreline landfilling, a directive on
preventing environmental pollution may conflict with a directive
respecting major ports and harbours development. 8 Where separate
administrative mechanisms are set up to implement each cabinet directive,

N
H
M

who is to determine which one is to take precedence in the context

of any particular development proposal? Since cabinet directives
are in house administrative procedures and not law, recourse cannot
be had to any public tribunal or court to resolve "conflicts of

jurisdiction".

Third, the relationship of cabinet directives to existing federal
laws would appear to place the former at a disadvantage when it comes
to ensuring that environmental matters are incorporated at the planning
stage.

As a result, EARP, which is meant to be a planning tool to

prevent environmental damage, may more frequently be a reactive tool.
This has happened with regard to Oshawa Harbour Commission initiatives
for harbour development in sensitive marshland areas, where shoreline

68. Government of Canada, Cabinet Committee Directive on "Establish
ment of a Canadian Ports and Harbours Planning Committee for
Major
Harbour Developments," May 5, 1971.
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landfilling has already taken place. 69
70
(No prior federal
statutory environmental approval is necessary).

Under the Harbour Commissions Act, harbour commissions are
authorized to regulate and control the use and development of all
land and other property within the limits of the harbour. Commissions
are also authorized to purchase, construct and sell lands and other

property within the immediate vicinity of the harbour limits with

the Minister of Transport's approval, and below certain amounts
without the Minister's approval. The Act does not require a Commission
to consider the public interest in matters of environmental protection
in relation to its activities, or to be cognizant of non statutory
environmental constraints (e.g. EARP) in planning future initiatives.
Nor does any other federal Act require this consideration by federal
entities in the carrying out of their activities. A Commission may
therefore decide for itself how and when (and if) it will take
environmental matters into account.
Senior environment officials involved in the Oshawa Harbour

Commission initiative have been concerned that engineering and
economic studies, conducted prior to any environmental studies,
could foreclose any environmentally sound planning options that might
arise from an EARP type review.

:
5
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69. It is understood that the Commission was issued a violation notice
in 1975 by the local conservation authority for dumping landfill at
the mouth of a creek in contravention of authority dump and fill
regulations. However, no further legal action was taken by the
It is open to some doubt whether provincial
conservation authority.
law can reach such activities under federal jurisdiction. See, for
example, R. v. Canadian National Railways (1975) 4 C.E.L.N. 7
(Provincial Court of Ontario (Judicial District of Hamilton Wentworth)).
70. This same 1975 dump and fill incident was the subject of questions
in the House of Commons in May 1976, including one as to whether the
federal Department of Environment intended to take action against the
Ministry of Transport (responsible for harbour commissions to
Parliament) if any infractions of federal laws (Fisheries Act?) were
indicated. As of November 1976, the response of the federal Minister
of Environment has been that federal departments do not (it is
understood that they cannot) take legal action against one another.
It is also understood that no legal action has been instituted against
the Harbour Commission by Environment.
House of Commons of Canada,
Notice Paper No. 1,054, Questions of Mr. Broadbent, Second Session,

Thirtieth Parliament, May 4, 1976.

November 15, 1976.

Questions reintroduced

AV

71. See, for example, Darling, "Creation of Jobs Important to
Harbour Commission: Rated Higher Than Environment", The Oshawa Times,
March 3, 1976, wherein the Oshawa Harbour Commission chairman stated

in part: "We rate the provision of jobs and the service to the
industrial community as factors much higher than we rate environmental
2
4"
E

factors".

The chairman also noted that the habour commission, the

department of public works and the ministry of transport are working
on a development proposal for the harbour, for which no environmental
studies have been conducted to date.
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Fourth, as the EARP has evolved administratively, it has

tended to concentrate on major development proposals, whereas the

original cabinet directive intended all activities at the federal
level to be controlled.
In practice, this can mean that a landfill
project may be considered by the proponent federal agency (and perhaps
also by the Environment Canada screening body) not to require a
full blown environmental assessment, and yet might still require
solutions of an environmental design nature.

The EARP does not

ensure that these smaller development activities are given approp
riate review and approval by the relevant federal environmental
agency. This may be especially problematic in a shoreline landfilling
context, where provincial law, permits or approvals may be inapplicable to the proposal because of perceived or actual exclusive federal
jurisdiction.72
Some of these difficulties could be alleviated, it is submitted,
by amending each relevant piece of federal legislation (e.g. Harbour
Commissions Act, NWPA, etc.) to require that the public interest in
environmental protection be consulted and observed; that relevant
federal environmental agencies be consulted and their concurrence
obtained prior to going ahead with any project; that where more than,
say, $50,000 or $100,000 worth of planning has taken place for a
proposal, no further monies be spent without the appropriate
environmental studies being undertaken, etc. In the alternative,
a single statute could effectuate these ends. Such a statute has
recently been proposed in Parliament.

Dredglng

'

Environmental problems can arise during the excavation,

transportation, or disposal phases of dredging. They generally involve
contaminated sediments introduced into the aquatic environment, and

i

1

g

72. See, for example, R. v. Canadian National Railways (1975) 4
C.E.L.N. 7 (Provincial Court of Ontario (Judicial District of
Hamilton Wentworth)) Provincial conservation authority dump and
fill regulations held inoperative in relation to fill activities
of an interprovincial railway.
(Pursuant to 5.92 (lO)(a) of the
British North America Act, 1967 as amended).

[
5
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M
y

See also Hamilton

Region Conservation Authority, Recommendations on Applications to
Dump Fill in Hamilton Harbour, August 3, 1972, where steel industry
applications for conservation authority dump and fill permits in
Hamilton Harbour were made while expressly reserving the right of
the companies to dispute the jurisdiction of the conservation

authority to control the dumping of fill into the harbour.

(Presumably, this reservation is based on an opinion that the Hamilton

H
3

Harbour Commission's federa1.navigation and Shipping juriSdiCtiqn Eakes
Precedence).
73. House of Commons of Canada. Bill 0 236 "An Act to protect

H

procedures prior to the construction of installations potentially

a

the Canadian environment by instituting mandatory impact assessment

damaging to the environment" (Privat8{Mambers 3111
Mr, Wenman),
House of Commons, Order Paper No. 9, October 22, 1976, Second
Session, Thirtieth Parliament, Ottawa.
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marshland destruction.
In the Great Lakes area, the federal Depart
ment of Public Works (DPW) carries out up to 500,000 cubic yards of
dredging annually.74s75 This is mostly maintenance dredging which
is carried out by privately owned dredges under contract.
Individual
dredging projects usually involve from 10,000 to 200,000 cubic yards.
Currently, the Department of Public Works enters all of its
dredging projects into the EARP process, providing environmental
information on proposed dredging location; operation; dump
site
(open water or land); previous dredging history in the area;
preventive measures; and evaluations of environmental advantages

and disadvantages of the vggious alternative methods and alternatives
to the proposed operation.
Specific information requirements may also include a description

of benthic (bottom dwelling) and aquatic communities in the project
area; description and prediction of the effects of dredging activity
on water quality and aquatic biology; description of secondary

Changes which may occur from sedimentation and water quality
degradation due to disturbance from dredging; effects of the dump site on
the aquatic environment, including alternatives to the site;
drainage pattern and proposed restoration methods (if the site is on
land); and previous complaints (from Ontario Ministry of Environment,
local medical officer of health, and municipal records).
This information would be provided to the Environmental Protection
Service of Environment Canada as part of the EARP process.
EPS
recommends design changes and the creation of a monitoring
program, where appropriate.
For example, EPS might require that
a dredge spoil containment facility be designed to control the mOVe
ment of heavy metals (e.g. mercury) back into the aquatic environment,

and to ensure that there is no vegetative uptake of heavy metals; the
dredge spoils7area might have to be covered to prevent wind and water
erosion, etc.
Other design recommendations may be derived frOm

74. T.E. Douglas, Department of Public Works, "Comments on Present
Dredging Trends in Canada", at the Seminar on the Report of the
International Working Group on the Abatement and Control of Dredging
Activities on the Great Lakes, January 14, 1977, Toronto. (Hereinafter
Dredging Seminar).
75. In 1975, a reported 27 dredging applications
for projects on the Great Lakes and its harbours and 54 inland waters
applications were reviewed and processed, with a total volume of about

0.8 million cubic yards of material being dredged.
International Joint
Commission, Great Lakes Water Quality Board, Water Quality 1975, Appendix

C, Remedial Programs Subcommittee Report.
76° Department of Public
Works (Ontario Region), The Effects on the Environment in the Planning

of New Facilities.

Section 6 on Dredging Activities, Environmental

Assessment and Design, and Section 7 Dredging Information Sheet,

November 1976.
77. Interview with M. Brooksbank, Environmental
Protection Service, Environment Canada, September 14, 1976, Toronto.
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provincial guidelines as well.
(See below). These require
ments are usually incorporated into the dredging contract specifications.
While the process is expanding federal agencies' awareness of
environmental concerns,

a number of difficulties arise with the

current procedures, both in practice and in theory.
Implemen
tation
difficulties
with

At the implementation level, environmental agencies do not
always have the resources to ensure that dredging contract specif-

environ
mental
controls

that the poorer quality sediments be placed at the bottom and the
better quality sediments be dumped on top.
While these recommen
dations would go into DPW contract specifications, EPS does not have
sufficient resources to do on site review to ensure that they are

than ideal for open water sediment deposition because of the sed
iment's poor quality.
The EPS might recommend in such a situation

in fact carried out.
Similarly, it may be that a certain timing res
triction is needed to protect fish migration and spawning. EPS does
not have the resources to be in the field to ensure that the restriction
is observed.
Indeed, the need for site specific examination was affirmed
at the recently convened seminar on the International Working Group

Dredging Report, where it was said that even the dumping of clean fill
directly into a fish spawning areawas likely to have an adverse impact
on subsequent spawning activities.
Not only does EPS not know whether its recommendations are
being followed, even assuming that they are, EPS cannot tell whether
its recommendations are successful in correcting the water pollution
problem. As a result, EPS cannot refine and improve upon its recommendations to DPW in future dredging proposals.77 This problem was
recognized by the Working Group in 1975, when it noted that "even
though environmentally acceptable determinations may be integrated
into project design, it appears from recent experience that there

will be a continuing need for close supervision during the project
execution phase by both the proponent and the regulatory agencies to
ensure that the intent is achieved. Moreover, for some time it will
be desirable to provide for detailed surveillance of selected projects
to accumulate
definitiveexperience data."62 DPW officials also

note "severe staff restrictions " and "limited budgets for controlling

,
5?
if
:{
3

contaminants". 4

One further result of this situation is that it may be difficult

for EPS to prosecute a dredging company for pollution, because the

Fisheries Act enforcement tool was the capacity of the Department

of Environment to prosecute a dredging company for pollution.
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agency may not have sufficient field information or evidence to
support a case. The Working Group Report noted that the principal

V

dredging

ications regarding environmental matters are carried out.
For example,
it often happens that a particular part of a harbour might be less

the Department had sufficient personnel, and made more systematic
use of the Minister's power to require plans and specifications and
issue orders, it could then prosecute a company for violation of
those orders (such violation constitutes an offence without proof

of pollution13).

The current scheme of incorporating EPS comments into DPW
dredging contracts means that EPS cannot enforce violated contract
specifications in any event.

Only DPW could enforce whatever pen

alty provisions might exist in its contracts.
Conceptual
difficulties
with

dredging

environmental
controls

There are also difficulties,

at the conceptual level, with the

ability of the current process to protect open water and wetlands(Wetlands provide a vital function in maintaining water quality.)
This concern was best expressed at the Working Group Dredging Seminar
by the Federation of Ontario Naturalists.
F.O.N. was concerned
about the ability of site specific, case by case review of dredging

projects to protect long term quality. This approach makes it
possible to rationalize local degradation, allowing an incremental
water quality to deteriorate bit by bit. Long-term goals and guide
lines are needed as a yardstick against which to measure individual
dredging projects.
Representatives of the Working Group argued that because of
the many complicated factors and the wide variation in the natural
conditions of the Great Lakes Basin, no rigid criteria could be
established that would be acceptable for all situations. Therefore the

Working Group, "after examining more doctrinaire approaches, recommen
ded that each project be examined

ona site specific basis."80

The conceptual difficulty that remains, however is similar
to one
discussed in relation to landfill and construction excava
tion. A'
non-statutory environmental mechanism is at a certai
n disadvantage
when confronted with existing federal law that is silent
on environmental
rmatters. 'It must be implemented by an agency whose legisl
ative mandate may
have nothing to do with environmental concerns, and which is
under no
legal obligation to take them into consideration.
(e.g. MOT and
protection of navigation under the NWPA).

Or else such a mechanism

may be incorporated into contract specifications authorized under
other
78. D. Wilkens, Ontario Ministry of Environment, "Provincial Admin
istrative/Regulatory Procedures", address to the Dredging Seminar,
January 14, 1977.
79. M. Singleton, Federation of Ontario
Naturalists, "Remarks to the International Working Group on its
Report and Recommendations", address to the Dredging Seminar,

January 14, 1977.

80. C. K. Hurst, Canadian Chairman of the

International Working Group, "Dredging and the Environment",

Dredging Seminar, January 14, 1977.
Note:

There is no footnote 81.

The next footnote is 82.
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federal laws, but which the environmental agency cannot enforce.
(e.g. Incorporation of elements of EARP or EPS design recommendations into contracts authorized under the Public Works Act between

DPW and the dredging industry).

The case by-caSe approach, while a clear step forward, still

does not establish a statutory right to environmental quality
comparable to the statutory right to,

naVigation-

for example, protection of

One measure of some resulting difficulties may be

found in the Report of the Working Group on Dredging itself. While

the Working Group's terms of reference required it to formulate recom
mendations based on principles that included, "as soon as practicable,"

the phase-out of open water disposal of polluted dredged spoil, no
recommendations for either interim guidelines for open water disposal

or a timetable for its phaseout were made.79
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OVERVIEW

Provincial capacity to control water pollution arising from landfill
and construction excavations and dredging activities is broad, but
suffers from both constitutional limitations and implementation restrictions
within provincial legislation.
Where the validity of provincial jurisdiction is in doubt, then comprehensive and preventive federal environmental legislative controls must be devised and used together with provincial ones.
If they are not, any provincial control strategy may be
insufficient by itself.
Operative constraints, such as the exemption of clean fill from

preventive controls, may also hamper a comprehensive provincial strategy.
Moreover, such limitations may also strain staff resources by forcing
provincial agencies to use only reactive pollution controls, instead of
preventive ones.
New legislation, such as the Environmental Assessment
Act, may help to alleviate some of these difficulties.
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GENERAL ENVIRONMENTAL CONTROLS
Ontario Water Resources Act 82

The principal provisions of this statute have been reviewed in
previous reports. Under the general prohibition section, the dis
charge of material into a lake, river, or watercourse, or on any
shore or bank, or into or in any place that may impair the quality
of such waters is an offence under the Act.
Environmental Protection Act84

The principal provisions of this statute have

previous reports.

been reg ewed in

Under the Waste Management Regulations,

"land-

filling" is defined to mean the disposal of waste by deposit, under
controlled conditions,

on land or on land covered by water, and

includes compaction of the waste into a ceég and covering the waste
with cover materials at regular intervals.
Land-

filling
standards

The regulations prescribe standgrds for the location, maintenance

and operation of land filling sites.
For example, "where necessary
to isolate a landfilling site and effectively prevent the egress of
contaminants, adequate measures

to prevent water pollution must b§8

taken by the construction of berms and dykes of low permeability.
Also, "where there is a possibility of water pollution resulting from
the operation of a land filling site, samples must be taken and tests
made by the owner of the site to measure the extent of egress of
contaminants and, if necessary, measures must be taken for
the collec

tion and trggtment of contaminants and for the prevention of water

pollution.

The general provisions of the EPA ma e it an offence to discharge
contaminants into the natural environment
(defined broadly to
include the air, land and water of the province).
Rock
cliff
Park
decision

Ministry of Environment control91 and stop orders92

(as confirmed

and varied by the Ontario Environmental Appeal Board), having the effect
of preventing the owner of marsh lands from dumping clean fill on his
property so that he could construct houses for sale, were set aside
82. R.S.0. 1970, c.332 as amended.
83. S.32(l).
84. S.O. 1971,
c.86 as amended.
85. R.R.O. 1970, Reg. 824 as amended.
86. S.l(2).
87. S.lO(l). The heading for this section, however, is
"Standards for Waste Disposal Sites." As a rule, these standards are

utilized

in conjunction with waste management certificates of approval

under Part V of the EPA.
It is understood that land filling sites in
a shoreline landfilling context are not subject to the requirement

of obtaining a certificate of approval under this Part.

"Inert fill"

is exempt from Part V & 0. Reg.824.
88. S.lO(l)(6).
89. S.lO(l)(7).
90. S.l4 of the Act.
91. 3.6 of the Act.
92. 3.7 of the Act.
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by the Ontario Court of Appeal recently.93 The Ministry of Environment
had argued that the fill was impairing the quality of the natural
environment. There was no evidence before the Court that the fill was
placed in the lake adjoining the owner's lands or otherwise caused

pollution beyond the owner's lands.

Two of the judges (the third dissented) held that the EPA is applic
able not only to the natural environment (as defined in S.l(f) of the
Act) owned by Ontario, or which is part of the public domain, but with

,

in the whole of the province.
To hold otherwise would give the Act
a very limited application to land in southern Ontario.
One of these two judges also held that provisions of the EPA

purporting to prohibit activity on a person's own land which, apart
from the Act, causes no injury to the property or person of others

and breaks no relevant laws, are not to be given a broad and remedial
interpretation to accomplish the purpose of the statute.94 Rather
they are to be construed strictly, in the sense that only clear
and unambiguous language should be held to prevent such activity.

"I do not find in the Act in clear and unambiguous language any

prohibition of the deposit of clean fill upon an owner's private
property, unaccompanied by any discharge of dust or odour into the
air, pollution of surface or underground water, or escape onto

adjoining land." 95

. .
96
Conservation Authorities Act

The principal provisions of this Act have been reviewed in
previous reports. The statute provides for the establishment of
conservation authorities,97 and the undertaking in the area over which
they are given jurisdiction of a program designed to further the

Q

conservation, restoration, development and mana ement of natural res-

ources other than gas, oil, coal and minerals.9

For the purposes

7

of accomplishing its objects, a conservation authority has the

'

power to control the flow of surface waters in order to Brevent floods
or pollution, or to reduce the adverse effects thereof.9
Subject to provincial cabinet approval, a conservation authority
may make regulations applicable in the area under its jurisdiction

.

prohibiting or regulating or requiring the permission of the authority
for the placing or dumping of fill of any kind in any place where it
may affect the control of flooding or pollution or the conservation of
land.100

id

93. Re Rockcliffe Park Realty Ltd. and Director of the Ministry of
the Environment (1976) 5 C.E.L.N. 23; (1976) 10 O.R. (2d) 1.

gi
i

provide for the protection and conservation of the natural environment."
95. Per Arnup, J.A., supra note 12 (1976) 10 O.R. (2d) 1,
(3.2).
at p.11.
96. R.S.O. 1970, c.78 as amended.
97. 8.10.
98. 8.19.
99. S.20(k).
100. S.27(f).
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(Ontario Court of Appeal).

94. The purpose of the EPA is "to
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Conservation authority dump and fill regulations

havebeen held

not to apply to the activities of an interprovincial railway.
Refusals by conservation authorities to issue permits under regu-

lations respecting the dumping of fill have also been judicially
upheld on appeal. 02

Environmental Assessment Act103
The principal provisions of this Act have been reviewed in prev

ious reports. However, there have been a number of developments
respecting the regulation of certain shoreline landfilling activities.
Section 30 Exemption Orders
Under section 30, the Minister of the Environment, with the
approval of the provincial cabinet, may exempt byorder undertakings from the application of the Act and regulations, subject to
terms and conditions, where he is of the opinion that it is in the
public interest to do so.

He must take into account the purpose of

the Act,104 and must weigh that purpose against the injury, damage
or interference that might be caused to any person or property by the
application of the Act to the undertaking.
Exemptions, or terms and
conditions to exemptions, may be suspended or revoked by Ministerial
order.105

Pursuant to this provision the Minister of Environment has
exempted a number of Ministry of Natural Resources activities until
July 1, 1979, including dredging activities.106 It is understood
that such undertakings will ultimately be subject to a class or generic
environmental assessment, rather than to individual site specific
assessments.
Environmental Assessment and Local

Shoreline Landfilling Activities

Conservation
author
ities

The activities of conservation authorities are exempt from the
provisions of the Environmental Assessment Act until July 1, 1977. 107
The manner in which conservation authorities will be required to
respond to the provisions of the Act at that date has been under
examination by a grOup of government representatives, appointed by
the Chairman's Committee of the Authorities and the Minister of the
101. R. v. Canadian Natidnal Railways (1975) 4 C.E.L.N.7 (Provincial

Court of Ontario (Judicial District of Hamilton-Wentworth)).

102. Re Case and Cataraqui Conservation Authority (1972) 1 C.E.L.N.
2, 4 (Ontario Court of Appeal).
103. 3.0. 1975, c.69.

104. The Act's purpose is "The betterment of the people of the whole

or any part of Ontario by providing for the protection, conservation
and wise management in Ontario of the environment".
(3.2).

105. S.30(b)(c).
106. Order in Council 2891/76 respecting
Ministry of Natural Resources exemptions (No.8).
107. O.Reg. 836/76
8.8.
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Environment.108 The CA MOE Working Group has recommended that certain undertakings of conservation authorities be subject to the
provisions of the Act. These include activities described as

"lake shoreline alterations," 10

which may include shoreline land

fills. It has not yet been determined whether they will be subject
to individual or class environmental assessments.

Munic
ipalities

The activities of municipalities are exempt

from the provisions

of the Act until thirty days after an exemption order by the Minister

is made under section 30.1 O The manner in which municipalities
will be required to respond to the provisions of the Act at such time
has been under examination

by a group of government representatives

from municipalities and the Ministry of Environment. This Municipal
Working Group has recommended that certain undertakings of municipalities be subject to the provisions of the Act, including activities
described as "waterfront plans".111 While it is understood that
waterfront plans could occasionally include shoreline landfilling
activities, the Municipal Working Group report indicates that the

impact of other projects, "such as landfilling operations, new marinas
and harbour facilities was also considered." Because of this dis
tinction between "waterfront plans" and "landfilling operations," it is
understood that the Working Group is considering a separate designation
for municipal landfilling activities.
It has not yet been determined
whether such activities will be subject to individual or class
environmental assessments.
The Working Group also notes that undertakings described as

"lake shoreline alterations", which are normally associated with

conservation authorities, might occasionally be the responsibility
of municipalities.
In such circumstances, the Working Group rec
ommended that the municipality carry out

an environmental assessment,

or that the conditions resulting from approval of the class environ
mental assessments prepared by the conservation authorities be applied
to the corresponding municipal undertakings.
OTHER STATUTORY MECHANISMS

PROVINCIAL AND LOCAL

Public Lands Act112

The principal provisions of this statute have been reviewed in

previous reports.
The Act is administered by the Ministry of Natural
Resources.
The Minister is authorized to manage, sell and dispose

(by lease, licence, auction or tender) of public lands for a variety

108.

Ontario Ministry of the Environment.

EA Update: An Environmental

Assessment Digest on the implementation of the Environmental Assessment

Act in Ontario. October 1976. Vol.1, No. I.
109. Ontario Ministry
of the Environment, EA Update, January 1977. Vol.11, No. I.
110. O. Reg. 836/76 8.5.
111. Report of the Municipal Working Group
Recommendations for the Designation and Exemption of Municipal Projects
under the Environmental Assessment Act, December 1976.

112. R.S.0. 1970 c.380 as amended.
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of purposes,113 a d to manage public lands by zoning for certain land
use designations. 14 Where lands are sold or leased under the Act,
letters patent may be attached, defining how the land must (or may
not) be used. 15 The Minister is authorized to release land use con
ditions from land sold or leased under the Act, subject to any terms
and conditions he considers proper.

V

Penalty

g
}§

for un
authorized

'*

filling

1.

It is an offence punishable by a maximum fine of $500, to throw

or deposit any material or substance upon public lands, whether or not
covered with water or ice, without Ministerial consent.

The Minister is further authorized to grant a lease or issue a
licence of occupation respecting any public lands covered with water,

and to set the rent or fee and terms and conditions, unless they

:
1

are

prescribed by the regulations. With cabinet approval, the Minister
may sell any such lands at such price and upon such terms and con

ié

ditions as he considers proper.118

;

Beds of Navigable Waters Act119
Administered by the Ministry of Natural Resources, this Act declares
that the beds of navigable waters remain the property of the provincial

Crown, and do not pass to anyone granted title by the Crown to land

that borders on them, in the absence of an express grant of such title. 120

Beach Protection Act

121

The principal provisions of this statute have been reviewed in
previous reports.
The Act is administered by the Ministry of Natural

Resources.
1

. Havens...

_
i

river or stream in Ontario, except

under the authority of a licence issued under the Act.122 Licences are
not required of municipalities for municipal use or of individuals
resident in Ontario for their own personal use.123 The removal of
sand from Lakes Erie, Ontario and Huron may be prohibited or regulated under regulations issued by the provincial cabinet.

:§
.

The Act prohibits the removal of sand from the bed, bank,

beach, shore or waters of any lake,

-

Violations of the provisions of this Act may bring a maximum fine
of $1,000 ( a minimum of $10).125 No prosecution may be commenced,
however, except with the consent in writing of the Attorney General
of Ontario.12
This last provision alters the common law right of
any person to prosecute for violations of legislation.126

113. 53.2, 18.
114. 8.16.
115. 3.21.
116. 8.22.
117. 8.29.
118. 5.45.
119. R.S.O. 1970, c.41.
120. 8.1.
121. R.S.O. 1970, c.40 as amended.
122. 8.3(1) Licences are issued
and revoked under 3.2.
123. 8.3(2).
124. 8.9.
125. 5.10.

126.

For general background see S.H. Berner, Private Prosecution and

Environmental Control Legislation: A Study (1972), commissioned by
Environment Canada.
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Municipal Activities Under Planning Legislation
While environmental planning in Ontario is perceived by

muncipalities to be "primarily the responsibility of the Province"
through such agencies as the Ministries of Environment, Natural
Resources and conservation authorities,
municipal and regional
official plan development is also an important component in the
process.

In practice, the development of official plans and policies and
resulting zoning by laws involves the public and several levels of govern-

ment.

For example,

in approving an official plan, the Minister of Housing

may refer the plan to any ministry that may be concerned, and modif
ications arising out of that process may result in policies aimed directly
at protecting certain facets of the environment.

roved, zoning by-laws must conform to it.

After the plan is app-

However, because of the generality of official plans, and the
potential for conflict with the jurisdiction of senior levels of
government, environmental policies in an area or regional official
plan cannot always be fully realized.
This difficulty may be
demonstrated in a shoreline landfilling context, where many jurisdictions may be involved.
For example, the Durham RegionOfficial Plan environmental policy
states that "wherever possible, the Regional Council shall endeavor
to retain in a natural state all marshes, swamps, bogs and water
recharge or headwater areas, and environmentally sensitive areas, and
shall not permit development which could result in damage to these

natural areas." 128 The Region's environmental policies are intended
to provide "present and future residents of the Region with a high

Q
"

At the same time, a review of the Regional Official Plan maps of
designation indicates that the Oshawa Second Marsh area
understood
to be one of the more significant marsh areas in Ontario and the fifth

'

quality living environment that protects and enhances natural features,
incorporates good community planning and design and minimizes pollution
of air, water and land resources."1 9

largest marsh in North America

has been designated for an "industrial

9

use."130 It is understood that the reason for this discrepancy in
the Region's policy and planning designations is the fact that the
ownership of the properties which constitute the Oshawa Second Marsh
is vested in the Oshawa Harbour Commission (OHC), an entity established
under federal law. Representations by OHC counsel to the Region

1
y;

127. See, for example, City of Mississauga, Draft Official Plan of the

a

of Durham, Official Plan, adopted by Regional Council, July 14, 1976.

w

City, December 1976, 8.4.7, Conservation.

Section on Environment, 8.1.2.2.

128. Regional Municipality

129. Ibid at S.l.l.

130. Regional Municipality of Durham, Official Plan, Regional Structure

Map A 4, adopted by the Regional Council.
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July 14, 1976.
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during the course of the development of the Durham official plan

have emphasized the Regional government's lack of authority over the
Oshawa harbour. OHC submissions to the Region have therefore asserted
that the Regional government has no alternative but to adopt the OHC

proposal to designate land surrounding the harbour for industrial
development.131 The matter is currently before the Ontario Municipal
Board.
Municipal and regional planning inventories, done in preparation
for official plan development, can describe ecosystems within the

region, and evaluate
with and without the
landfilling context,
municipal control in
jurisdiction.

existing and potential water quality conditions
implementation of plan proposals.
In a shoreline
they can highlight the limits of area or regional
the face of superseding senior government

For example, in Hamilton Wentworth Regional planning initiatives,
the water quality in all parts of Hamilton Harbour is described as
H
"132
n.
.
.
.
generally poor.
The need for industrial expans1on and expan51on
of port facilities", draft planning reports state, has "resulted in
reclamation by filling and a 20 per cent reduction in harbour water

area between 1917 and 1970." Landfilling operations have been described
as "accentuating water quality degradation". The draft planning
studies estimate that "an additional 100 acres of waterfront land will

be required before the end of this century to handle the estimated growth
in cargo of approximately 500,000 tons per year. Any future reclam
ation by landfill together with increased sewage effluent from
expanding communities may further jeopardize the self cleansing potential
of the harbour and reduce the quality of water within the harbour itself
and of that entering Lake Ontario.13

Under such circumstances, a high degree of cooperation between local
government and the Harbour Commission will be necessary to carry out regional
environmental planning goals, as the jurisdiction within the harbour itselgz
for lands related to navigation and shipping is the Harbour Commission's.
Even in situations where senior government jurisdiction is not
in conflict with area or regional environmental planning goals, cemmen

tators note that local environmental policies frequently need to be
tied to specific means of accomplishing them.1 3 Environmental assessment requirements made mandatory in the Official Plan itself for
municipal undertakings can be one means of doing this. A number of
recently adopted regional official plans have incorporated such
131. See, for example, "Harbour Control Blocked by BNA Act," The
Toronto Star, October 3, 1975, reporting the submissions of OHC counsel
to the Durham Region planning department.
132. Regional Municipality
of Hamilton-Wentworth, Substudy of the Regional Official Plan,

Environment (Draft), November 1975.

132 a. See.

The'Hamilton Harbour Commissig

V. The CorpOration of the City of Hamilton,'The'OntariO'MuniCipal'Board, and

the Attorney General of Ontario (unreported) Supreme Court of Ontario. 29
November 1976, this decision has been appealed. 133. Lang and Armour,
Municipal Planning and the Natural Environment, Draft Final Report to the
Ontario Planning Act Review Committee, June 1976.
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requirements.134

NON-STATUTORY ACTIVITIES
Ministry of Environment Guidelines for Fill

Emplacement and Marine Constructionl35

The purpose of the guidelines is to assist MOE staff in assessing
construction activities, outlining potential water resource impacts,
and suggesting appropriate mitigation measures.

The guidelines in

and of themselves are without legal effect unless they are tied to
specific approvals.
Dredging

and spoils
disposal

The marine construction guidelines address water quality con-

cerns arising from dredging; dredge spoils disposal in open water;
parameter levels; spoils disposal within dyked areas or on land;
and dredge spoils disposal within containment facilities.
Matters reviewed for dredging and open water spoils disposal

include the physical, chemical and biological quality of dredged
materials;

quantities involved;

location of dredging or disposal

site in relation to other water users (including fish and wildlife);
physical characteristics of the watercourse; existing and potential
quality and use of the water in the dredging or disposal area;
frequency of maintenance dredging; and past history of spoils in the
area.
Matters reviewed for land or dyked area spoils disposal include
adequacy of dyked structure to contain spoils under forces of lateral

pressure, seepage, and/or erosion; the quality and quantity of any
supernatantl3 draining to a watercourse; and the adequacy of native
138
soils to contain contaminants (including groundwater quality protection).
The guidelines note that the proponent should be aware that the MOE

has special regulations governing on land disposal of contaminants,
including a formalized permit system (sanitary landfill permits).

Matters reviewed for dredge spoils disposal containment facil
ities include capacity, design and construction, operation, effluent
quality, and maintenance. The guidelines emphasize that, as a general

rule, a containment area for spoils disposal should retain "the spoil

solids and contaminants within the designated confines so that it will
not re enter any watercourse or cause detriment to adjacent areas and139

allow only water of acceptable quality to return to the watercourse."

134. See, for example, Durham and Waterloo Region Official Plans.
135. Ontario Ministry of Environment, Water Resources Branch,
Guidelines Evaluating Construction Activities Impacting on Water
136. Ss.12.l and 2.
Resources (Draft), January 1976.

137. "Supernatant" is understood to be the remaining liquid part of

a sediment/water mixture after the sediments have settled out.
138. 8.12.4.
139. Ss.12.5(l-5).
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Fill
emplacement

The filling referred to in these guidelines relates to the
filling in of a portion of a body of water "and has no relation to
an on land sanitary landfill." "In most cases," the guidelines note
such "a landfill is a stone or rubble armoured earthfill structure." 40
The guidelines note that the possible environmental effects of
landfills include:

increased turbidity during and after construction;

formation of embayments which may generate nuisance conditions;
loss of benthic habitats and fish spawning areas because filling

'

removes water area from use by aquatic organisms; contamination of
aquatic environments where core material for landfills is obtained

from construction areas and dredge spoils.

MOE policy as enunciated in these guidelines includes: turbidity
levels from fill emplacement should not exceed MOE criteria for

particular water uses; control of runoff so that adjacent water body

water quality is not degraded; material not meeting open water spoils
disposal guidelines is generally unsuitable for unconfined dumping
in a watercourse as well; where fill contains toxic, hazardous or
excessive quantities of nutrients, measures must be taken to prevent
Such material from gaining access to surface and ground waters; and

filled areas should be located so that they do not impair water quality.

The guidelines also make a number of recommendations on protecting
water quality from landfills.
Ministry of Natural Resources Guidelines for

Dredging Operations on Inland Waters $45

The guidelines form a checklist of concerns respecting dredging

activities and their control in relation to environmental quality.

The

guidelines note that "poorly planned dredging programs can have serious

consequences upon the immediate environment, either over the short term

or on a long term basis." 144 The environmental impact of dredging
and related activities such as spoil disposal (open water or land) are
addressed in the guidelines through such general parameters as:
location of the spoil disposal area and the effects that the depos
ition of these materials will have on the environment; the type of
equipment and the methods used in dredging; pipeline and road access
location and construction; dyke location and construction; hydrological
aspects of the lake watershed; and prevention of accidental spills of
deleterious materials. The guidelines are without legal effect unless
they are included in specific approvals.
COMMENT

Provincial jurisdiction to regulate landfill and construction
excavations and dredging arise generally from British North America

140. 3.13.1.
141. 8.13.1.1.
142. 8.13.
143. Ontario Ministry
of Natural Resources, Policy Research Branch, November 1974.
144. p. 1.
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Act provisions respectigg public lands,1 5 property,146 local matters, 47
and natural resources.1

Landfill and Construction

Excavations

Ministry of Environment studies of selected harbours indicate
that shoreline landfilling activities are causes of "measurable
degradation of water quality in the region of the filling."149 Other.
studies of waterfront landfill sites indicate that such sites can create

pockets of local water quality degradation.150 The dumping of fill
creates localized high turbidity in the water, with elevated bacteria
and nutrient levels.
(This is understood to be most noticeable
during periods of high wind and heavy wave action.
Areas which have

not been stabilized by armouring are also susceptible to erosion in
these conditions).

However, bacteria increases resulting from landfill

construction are understood to diminish rapidly after stabilization
has occurred.1 0 Landfill site embayments frequently result in

"generally poor water quality because of the transport of pollutants

into the area and subsequent poor circulation with cleaner offshore lake

water." 150

Other government water quality concerns with landfill sites

have been noted above.
Provincial capacity to control the adverse environmental effects

of shoreline landfilling activity through the use of the Ontario

Water Resources Act, Environmental Protection Act, Public Lands Act,
conservation authority regulations and the new Environmental
Assessment Act, while extensive, is constrained by several factors -

constitutional limitations, limitations within the provisions of the
legislation itself, and limited staff and resources.
The cumulative
effect of these constraints may be significant.

Consti
tutional
limits
of provincial
fill
controls

Constitutional limitations on provincial

water quality landfill

controls have manifested themselves both in judicial determinations
For example, as noted
and in the activities of provincial agencies.

.

earlier, the courts have held that conservation authority dump and

fill regulations do not apply to fill activities of an interprovincial
railway.101 This limitation is likely to restrict the application of
other provincial laws as well.

Harbour Commissions have also been known to ignore conservation
Because it is doubtful whether
authority dump and fill regulations.
those regulations can control activities on federal lands, or the

132a I.
activities of Commissions within their harbour and navigation and Shipping
jurisdiction, conservation authorities have frequently not followed up the
For example,
issuance of violation notices with prosecutions in the courts.
.n
Ontario
Lake
Central
the
by
issued
was
notice
a 1975 violation
145. S.92(5).
146. S.92(l3).
147. S.92(16).
148. 8.109.
149. Ontario Ministry of Environment, Water Quality Branch, Hamilton

Harbour Study, 1974.

150. Beak Consultants,

aterfront Environ

Lake Ontario, A Report for The Metropolitan
mental Monitoring Program
Toronto and Region Conservation Authority, Toronto, March 1976.
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Conservation Authority to the Oshawa Harbour Commission for unauthfga
ized dumping of fill, but nothing more was done about the matter.
a

Similarly, private companies, when applying for conservation authority
dump and fill permits in harbours under the jurisdiction of harbour
commissions, have expressly reserved the right to dispute the jurisdiction of the conservation authority to control the dumping of fill
into the harbour.

The validity of provincial jurisdiction is thus in doubt in
relation to matters arguably under exclusive federal jurisdiction.
Comprehensive federal controls, of a preventive nature, which could
then be delegated to the provincial agency, if necessary, would make
provincial control considerably more effective.
3
i

x

The federal Fisheries Act provides a basis for provincial agencies to control landfill activities that are otherwise under federal
jurisdiction.
But unless provincial agencies can use the Minister's

provision respecting plans and specifications systematically as a'
permit system, then the Act's effectiveness as a preventive measure
will be diminished; and it is understood that this is not intended
under proposed amendments to the Fisheries Act.
(Parenthetically,

j

the recently consummated Canada Ontario Accord would appear to re
affirm each government's commitment to enforce each other's environ-

mental legislation).
1

Operative

é
é

limits in
provincial

legislative
provisions

reactive, rather than preventive, control of a landfill activity.
For example, under the EPA regulations,85 "inert fill" (understood

to include "clean fill") is designated as a waste, but exempted

from Part V of the Act (the waste management and certificate of

q

approval sections) and from the provisions of the regulations

v

a

.3

Various pieces of provincial environmental legislation place

certain constraints on how an agency is permitted to control a
particular waste or contaminant
constraints which may result in

g

including compliance with containment dgking, sampling and testing
measures to prevent water pollution.88: 9 A shoreline landfill site
proponent does not have to obtain a Ministry of Environment certificate of approval, or to comply with the regulations, where he
intends to use clean fill.
The general prohibition sections of the EPA90 and the OWRA83
would still apply to the landfill activity and could be utilized if
water pollution were to result. However, the prohibitions are after
the fact or reactive pollution control tools.
The preventive tools
available to the Ministry (Part V and the regulations) haVe
been

removed from the Ministry's use because of the designation of "inert
fill" as a waste exempt from the Act. Since government studies and

guidelines indicate that landfill activities can be sources of local
150a. Charges were however, recently laid by the Hamilton Region Conservatiw
Authority against the Hamilton Harbour Commissioners.
The matter is
scheduled to go before the courts in April

1977.

151. Hamilton Region

Conservation Authority, Recommendations on Applications to Dump
Hamilton Harbour, August 3, 1972.
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water quality degradation,,l4l l49 150 it is submitted that the

rationale for exempting "inert" or "clean" fill from the preventive
instruments in the EPA be re examined.

The continuance of such

exemptions coupled with recent judicial determinations of EPA

provisions 93 may provide a serious constraint to MOE control strategies.
With reSpect to control of fill activities, it is understood, however,
that the majority of such activities would not exclusively take place
on land/water property owned by one person.
It may be possible to exercise preventive control of landfill
operations through approvals under the Environmental Assessment Act.

However, the exemptions of "clean" fill activities might impinge on
the validity of EAA approvals, as, conceivably, might the judicial
opinion in Rockcliffe Park.
There are difficulties with the operative provisions of other
provincial statutes,

such as the Public Lands Act.

For example,

the maximum penalty for unauthorized filling of public lands is a

fine of $500,117 a penalty which is hardly likely to act as a deterrent,
If the
especially as the courts rarely impose maximum penalties.

penalty

is to be anything more than a fee, then the amount should

be increased significantly.
In addition, each day that the offending
activity continues should constitute a separate offence, so that
multiple charges may be laid and cumulative fines assessed.
It is also understood that when a person engages in unauthorized

filling, there is no means under the Act of halting that activity
while charges are waiting to come before the courts.
It ought to be

possible for stop orders to be issued, pursuant to the Public Lands Act,

when filling and related activity takes place without Ministerial
consent, or when terms and conditions on filling are being violated.

The Ministry can seek an injunction, but that takes time; and the
person may be able to complete his fill activity before the case can be
A penalty imposed after the fact comes too late to
heard in court.

protect the environment.

H

Other revisions in the Act should give the

MNR the capacity to issue removal and clean up orders,

or to assess

against the individual the costs of government removal and clean up.

Conservation authorities, too, are hampered by legislative
constraints. The control of the dumping of fill along watercourses
is the major method whereby conservation authorities can reduce
pollution in the form of siltation in streams under their jurisdiction.
However, the Conservation Authorities Act does not specifically authorOther
ize them to attach terms and conditions to fill permits.
authorize
does
Act,
Assessment
tal
Environmen
the
as
legislation, such

n

:

the relevant agency to impose conditions on any approvals or permits

;H

conservation authorities to impose conditions on permits, it would

i

iSSued.

It may therefore be inferred that if the legislature intended

have specifically authorized them to do so°

Because the courts will

'3
I

j

often strictly interpret legislation limiting the use of private

I

property, it is arguable that a judicial determination might hold
that, without specific legislative authorization, conservation
authorities do not have the power to attach conditions to a fill

permit.

As the Act reads, conservation authorities may only accept

or reject applications for fill permits.

A number of conservation authorities have recognized this
difficulty, and, instead of issuing a permit with terms and conditionS
attached, they request the applicant to re apply, or to amend his
application so that it fully meets their requirements.

However, many

authorities still issue permits with conditions attached; and their
entire permit program could be vulnerable if subjected to court
challenge.
Moreover, many authority regulations, while not specifically
authorizing
permits
with conditions attached, empower an authority

to "withdraw any permission given under the regulation, if, in the

opinion of the Authority, the conditions of the permit are not complied
with."152 Because the Act does not specifically authorize the
withdrawal of a permit

either for violation of conditions the

imposition of which it does not authorize , or for any other reason
this action, too, could be subject to court challenge. A number of
authorities have recognized the difficulties created by the present
statute, and have redrafted their regulations so that they are empowered to "withdraw any permission given if, in the opinion of the

....- vmv-.~._._.

authority,

the representations cogtained in the application for the

permission are not carried out."
Agency
resource
and enforce
ment limit
ations

Because MOE cannot control landfill projects (where only inert
or clean fill is involved) through a certificate of approval process

(under Part V of the EPA), the agency normally negotiates with the

landfill proponent, which may

be a conservation authority,

to ensure

that the control techniques agreed upon are incorporated into contract
specifications and carried out.
Implicit in this process is the power
of the MOE to issue stop orders or to prosecute for resulting pollution,

but these are reactive tools, which put a greater strain on the agency's

time and staff resources than preventive instruments.

It is understood that there have been instances where landfill
proponents, includingsome conservation authorities on Lake Ontario, have

r uva

exhibited poor control over contractor construction methods; have permittedtm

dumping of fill without adequate pollution preventive works; have
continued to dump beyond the time agreed to; have exhibited poor
control over smaller trucks dumping materials other than clean fill
(e.g. oil and paint cans, varnish and turpentine); and have failed
to provide information such as estimates of fill lost to lakes during

winter storms.

152. See, for example, 0. Reg. 356/74 8.7 (Grand River Conservation
Authority); 0. Reg. 113/76 S.7 (Saugeen Valley Conservation Authority).
153. See, for example,

R.R.O. 1970 Reg. 118 8.7 as amended (Hamilton

Region Conservation Authority).
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It should be possible, through Environmental Assessment Act
approvals, to eliminate some of these difficulties, by making the

violation of such control techniques , where they are terms and

conditions under an EAA approval, offences under the Act, without

any need to prove that pollution actually occurred.
Dredging

Many of the points raised above are applicable to environmental

controls on dredging.

That is to say, while provincial capacity to

control such activity is broad (though no legislation specifically
covers dredging),
limitations.

constit

Utional
con

Straints

it is constrained by constitutional and operative

Constitutional constraints stem from the broad powers congzrred

on the federal government to control navigation and shipping.1
Judicial determinations have indicated that such federal powers are

"to be widely construed." 155 Commentators have summarized their
extent as follows: "The navigation power of Parliament extends inland

to intraprovincial waters as well as to interprovincial and inter
It embraces, of course, protection of public rights
national waters.

of navigation recognized by the common law, and also any extension or
modification of such rights. The authority of Parliament in relation
to navigation is not affected by the fact that the title is in the
The result of this wide power, it
Crown in right of a Province."
has been said, is that every navigable body of water in Canada is
subject to exclusive federal control over all matters concerning
navigation.157

Federal dredging projects can be effectively controlled only
where preventive federal environmental legislation and provincial law
Without federal environmental restrictions,
can be combined.

provincial control may be less thorough or in doubt altogether.

For example, with reSpect to land disposal of

dredge spoil, it is understood that frequently the public and the
recipient of the dredged spoil (e.g. the local municipality) are not

involved in planning for its disposal.

Thus, while the local mun

icipality might be able to make use of the spoil, it cannot do so if
it is not informed of where the dredging is to take place.

This issue leads to another.

How is care and control of the dredged

spoil site ensured? It is understood that the Ontario Ministry of the

amended (S.9l(lO)).
154. The British North America Act, 1867, as
Commissioners (1926)
155. City of Montreal v. Montreal Harbour
(Judicial Committee of the Privy Council).
1 D.L.R. 840.
for Water Management,"
156. B. Laskin, "Jurisdictional Framework
round Papers 211 at 216.
Resources for Tomorrow Conference (1961) Backg
ral Role in the Environ157. P. Emond, "The Case for a Greater Fede
ion of the Pollution Problem
mental Protection Field: An Examinat
at 675.
(1972) 10 Osgoode Hall Law Journal 647
and the Constitution"
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operative concerns.

there are a number of

.. .1

limit-

Aside from constitutional limitations,

.. A .4 4 -

Operative

U

Environment prefers a confined disposal site, which will restrict
contamina9t movement,

to open water disposal of contaminated dredged

material. 8

In this regard (again leaving aside constitutional

constraints),

it is arguable that the MOE could utilize, on a

systematic basis, its certificate of approval process under Part V
of the EPA and its regulations to effectuate preventive controls
over dredged spoil sites.
(Contaminated dredged spoils are not
likely to be regarded as "clean" or "inert" fill, which is exempt
from Part V and the regulations).
Indeed, MOE guidelines note that
the "proponent should be aware that the MOE has special regulations
governing on land disposal of contaminants including a formalized
permit system." 135 It is understood that the systematic applic
ation of Part V requirements to such on land dredged spoil sites is
under consideration. Currently, federal Department of Public Works
contract specifications with the particular dredging company
frequently include on-site disposal techniques which reflect concerns
noted in MOE guidelines.
Where long-term egress of contaminants from such sites and res

ulting water pollution is a possiblity, local governments may be
unwilling to assume responsibility for the ultimate control and
management of dredged spoil site areas, especially where liability
may arise.

To the extent that this is the case,

of the lands may be the only alternative.

federal expropriation

In that case, care and

control of the site would become exclusively a federal responsibility,

and MOE controls (e.g. Part V) would likely be of no effect.
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OVERVIEW
Recreational lands under federal jurisdiction include national parks,
Indian reserves, and specially designated recreational lands (the Rideau
Trent-Severn corridor).
Septic tanks and related systems are the sources
of most water pollution on these lands.
Though provincial laws do not

normally apply to national parks and Indian reserve lands, provincial
standards for septic tank pollution are often the yardstick which federal
agencies use.

Federal control of water pollution in recreational areas under
federal jurisdiction, moreover, depends to a high degree on cooperation
between the non environmental agencies responsible for administering the
lands, and agencies with environmental expertise.
Generally, agencies
with an environmental control function act in an advisory capacity only.
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JURISDICTIONAL MEASURES
National Parks Act1

The Act is administered by the Department of Indian Affairs and
Northern Development.

Under the Act,

the federal cabinet may make

regulations for the preservation, control and management of national
parks; the protection of fish, including the prevention and remedying
of any pollution of waterways,

and the establishment, operation,

maintenance and administration of utility, sewage, garbage and related
works.
General
regula

tions

The National Parks Act General Regulations3 prohibit the

polluting of any stream or body of water in a Park, except as author

ized by a Department director for the purpose of taking water for

domestic and railway purposes under permit.
There is also a
prohibition against depositing rubbish or offensive matter in a Park,
Earth pit privies,
except as a Parks superintendent may designate.
out closets or privy vaults may not be erected or used in any Park

townsite or subdivision in which a water and sewer system has been
installed.6

out closets or privy vaults on property

Earth pit privies,

which cannot be serviced by a Park water and sewer system must be
located at such a distance from any dwelling, well or other water
supply that they will not, in the opinion of the superintendent, create
a nuisance or pollute water supplies or wells.7

All buildings in a Park used for purposes of residence, business

or tourist accomodation must be provided with a plumbing system,

including an adequate supply of potable water and suitable sanitary
Buildings in outlying areas may be supplied with sanitary
fixtures.

privies, chemical clgsets or other such conveniences as the superin
Sewage must be drained into a septic tank where
tendent may approve.

there is no public sewer system.

Septic tank effluent must be

chlorinated where the superintendent considers it necessary.
Water and

sewer regulations

Under the National Parks Act Water and Sewer Regulations,ll no

one may install a septic tank or day privy in a Park without the
permission in writing of the superintendent.12 It is forbidden to

install a sewer in a Park, that is not to be connected to the sewerage

system in that Park, without the permission in writing of the

An application for permission must be accompanied
superintendent.13
by plans and specifications of the proposed septic tank or sewer,

together with estimated costs.-

The National Parks Act Garbage Regulations have
previously.15
l. R.S.C. 1970, c. N 13 as amended.
4.

8.14.

9. s.20(2).
l3. S.9(2).

5.

8.17.

6.

10. s.20(3).

14. 8.9(3).

8.18.

2. 8.7.

7. S.l9(2).

11. SOR/68 440.

been covered

3. SOR/55 360 as amended.
8. S.20(l).

12. 5.9(1).

15.See Disposal Areas.

i

Indian Act16
This Act is also administered by the Department of Indian
Affairs and Northern Development.
Under the Act, all laws of
general application from time to time in force in any province are

applicable to Indians in the province, except where such application

would be inconsistent with treaties or Federal Acts, or where a
matter is specifically dealt with in the Indian Act.l7
Whether this

provision applies to non Indian tenants on reserves is somewhat

unclear because the "landlord" or "permittor" is the Crown itself
rather than Indian Bands or individuals.

It is understood that there is

some cottage development on reserves on the Bruce Peninsula,
Georgian Bay area.

in the

The Indian Reserve Waste Disposal Regulations18 have been
discussed previously.

AGREEMENTS
Canada Ontario Rideau-Trent Severn Agreement (CORTS)
On February 20, 1975, the governments of Canada and Ontario
entered into an agreement to implement a series of objectives

r, .A.W,.M.

relating to future recreational use along the 425 mile Rideau Trent
Severn river corridor. The corridor is regarded as one of Central
Canada's most significant recreational resources. The objectives

include: a pollution free environment; adequate open space; adequate
public use and recreational areas; and adequate
commercialand private
development.
Among the terms of the agreement are included the
identification of the causes of water pollution, and the improvement
and monitoring of water quality.'

The corridor area is generally recognized as a unique mixture
of recreational areas, and already has a high level of cottage
development. In this regard, the targets for improvement that have
been identified by both governments include: the elimination of
pollution from septic tanks; the control of boat wastes; and the
significant raising of the level of commercial and residential water
treatment. They are also concerned that a cottage set-back from the
high water mark be enforced in future; along with a complete
prohibition on building, dredging and filling on narrow channels.
The CORTS Program is to provide a framework plan for the

implementation of the objectives approved by both governments.
To this end, the Agreement contains an administrative organization,
with a CORTS Advisory Committee of ten citizens from thrOughout the

corridor, and a CORTS Agreement Board of ten public servants from
both governments.

16. R.S.C. 1970 c. [-6.

17. 8.88.
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18. SOR/74 153 as amended.
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COMMENT
National
parks
and
sewage
disposal

There are two national parks in Ontario (Point Pelee and Georgian
Bay Islands), with a third under consideration for the Lake Superior
Area. Environmental problems in these areas have generally related
to the adequacy of sewage disposal at areas such as temporary camp
or resort sites. The responsibility for such areas resides with
the Parks Branch of the Department of Indian Affairs and Northern
Development (DIAND), which frequently deals with these problems in
cooperation with, or at the urging of, the local district health
offices and the Environmental Protection Service of Environment Canada.
Problems that have manifested themselves in the past have included
unsatisfactory use and location of pits for sewage disposal; exposed
leaching pits;

and undyked or poorly located oil and gas tanks for

boating use.
Indian

It is understood that the Department of Indian Affairs and

reserves
and cot

Northern Development is the "landlord" or "permittor" in approx
imately 3900 leases on Indian Reserve lands within Ontario to non

development

Most of these leases are for cottages on the Bruce Peninsula.

tage

Indian individuals for seasonal recreational cottage development.

The principal maintenance clauses in the DIAND standard form

cottage lease for Indian reserve lands 19 deal primarily with visual
standards for garbage removal,20 and fence maintenance. 1 Lessees
or occupiers may also be ordered to abate any nuisances and clean

up the demised lands.

Septic tanks or other sanitary waste diSposal

systems must conform to the specifications and sanitary standards of
local boards of health.
Other clauses of the DIAND seasonal recreational leases to non

Indians require that the lessee "prior to any construction or

alteration of the landscape on, or adjacent to the said lot, must

submit a development plan" to a DIAND representative for approval.

This provision could, in theory, form the basis for the issuance of
guidelines to the lessee as to how he will be expected to control

erosion and sedimentation during the construction of cottages or
other structures on such lands.
It is understood, though, that no
such guidelines are set down by DIAND.

One additional clause in the

recreational lease is of interest.

DIAND Standard form seasonal

Tenants on reserve lands are

required to "promptly observe, perform, execute and comply with all

applicable laws, rules, requirements, orders, directions, ordinances

and regulations of every federal, provincial or municipal or other
authority or agency concerning the demised landSand buildings or other
Federal officials are
improvements constructed" in or on such lands.
laws and
environmental
currently reviewing what federal and provincial
Standard
19. Department of Indian Affairs and Northern Development.
(1976).
Lands
Form Seasonal Recreational Lease for Indian Reserve

This would mean the
23. 8.14.
22. 8.19.
21. 8.21.
20. 3.20.
standards under the Ontario Environmental Protection Act (Part VII)
25. 5.9.
24. 8.15.
and the regulations for sewage systems.
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1

rules are legally enforceable on such leased lands to non Indians.
Many provincial laws under the "property and civil rights" heading
of the British North America Act

do not apply to "Indians,

and

Lands reserved for the Indians" which are stated to be within the
"exclusive legislative authority" of the federal government.
It is understood, for example,

that provincial rent control does

not apply to DIAND seasonal recreational leases.

Section 88 of the Indian Act provides that all laws of
general application in force in any province apply to Indians in
the province, except where they are inconsistent with treaties or

Federal Acts or where a matter is Specifically dealt with in the Indian
Act.
It is unclear whether section 88 applies to non Indian tenants on
reserve lands, because the "landlord" is the Crown itself. The
federal Fisheries Act would appear not to be barred from application

to the Crown in such cases.

26. The British North America Act,
27. S.9l(24).

1867 as amended.
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S.92(13).
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Water pollution in recreational areas (e.g. pesticide use, recreat
ional motor vehicles and private waste disposal) may be controlled at
both the planning and operation phases. Through the municipal planning
process, environmental agencies can recommend limits to cottage dev
elopment on lakes that have reached their carrying capacity. Planning
tribunals have been known to accept such arguments and limit lake cottage
over-development, even where local government was satisfied with a
development plan.
Environment agency surveys of existing private home sewage systems
Remedial
on recreational lakes suggest that many of them are inadequate.
great
the
However,
.
activity is undertaken once problems are identified
of
number
small
number of cottages in the province, and the relatively
before
decades
cottages surveyed annually, suggest that it will be many

deficiencies in existing cottage disposal systems are rectified, unless
more funds are allocated to the problem.

Provincial government encouragement of motorized recreational vehicle
use on provincial park and other public lands has increased in recent years.
It is unclear whether the implications for water quality from increased
erosion and sedimentation arising from such vehicle use in these areas were

considered when this policy was under consideration.

The majority of permits for pesticide applications to water in Ontario
Special spray programs have also
come from recreational communities.

been developed where threats to public health have been perceived
Some municipal officials have
(e.g. from encephalitis bearing mosquitoes).
public pressure to
despite
,
doubted the effectiveness of spray programs
have the programs carried out.
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GENERAL ENVIRONMENTAL CONTROLS
Environmental Protection Act

The principal provisions of this statute have been reviewed in

previous reports.

Part VII of the Act, respecting rural sewage

systems, is the main preventive tool for controlling septic tank
and related pollution from recreational areas.
.

Ontario Water Resources Act

29

Pesticides Act3O
Conservation Authorities Act
The principal provisions of these statutes have been reviewed in
previous reports.
Environmental Assessment Act32
The principal provisions of this Act have been reviewed in previous
reports.
However, certain developments relate specifically to regulation
of recreational area activities.
Section 30 Exemption Orders
Under section 30, the Minister of the Environment with the
approval of the provincial cabinet, is authorized to exempt under
takings from the application of the Act and regulations, subject to
terms and conditions imposed by himself, where he is of the opinion that
it is in the public interest to do so.
He must take into account the

purpose of the Act, 3and must weigh that purpose against the injury,
damage or interference that might be caused to any person or prOperty
by the application of the Act to the undertaking.
Exemptions or terms
and conditions to exemptions may also be suspended or revoked by
Ministerial order.
Pursuant to this provision the Minister of Environment has
exempted a number of Ministry of Natural Resources activities for
varying periods.
These activities include lake development plans

(cottaging),
cottage and camp sites on Crown land,36 master park plans
and outdoor recreation trails. 8 It is understood that such under
takings will ultimately be subject to class, plan, or planning manual
environmental assessments.
Such generic environmental assessments would

28. 8.0. 1971, c.86 as amended.
30. 8.0. 1973, c.25 as amended.

32. 8.0. 1975, c.69.

37

29. R.S.O. 1970, c.332 as amended.
31. R.S.0. 1970, c.78 as amended.

33. The purpose of the EAA is "the betterment

of the people of the whole or any part of Ontario by providing for

the protection, conservation and wise management in Ontario of the
35. Exempted until
34. S.30(b)(c).
(8.2).
environment."

36. Exempted
January 1982, with respect to certain listed plans.
respect to
with
1982,
July
until
Exempted
37.
until July 1979.

certain listed parks.

38. Exempted until August 1979.
388
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frequently, but not always, be in lieu of individual (site specific)
environmental assessments.

OTHER STATUTORY MECHANISMS

PROVINCIAL AND LOCAL

Provincial Parks Act39

The principal provisions of this statute have been reviewed in

previous reports.

In addition to provisions that have been previously mentioned
t
respecting park classification 1 and zoned use designations,42 distric
to
foresters or park superintendents are authorized to open or close

travel any road or trail in a provincial park that is not under the
control of the Ministry of Transportation and Communications.43

Under the regulations,44 the use 2% boats45 may be prohibited on
The use of vehicles 7 may be
certain lakes within provincial parks.
restricted in provincial parks to areas designated by a parks superin
tendent.

8

The regulations also establish conditions and fees for the

for camp-site
use and occupation of public lands within provincial parks
and other purposes.
Public Lands Actl 9

The principal provisions of this statute have been reviewed in

previous reports.

It
ces.
The Act is administered by the Ministry of Natural Resour
post0
lands,
public
of
ition
dispos
provides for the management and
Crown lands.51
disposition control, and the administration of roads on
,53
Management includes setting apart (reserving),52 zoning
nts and/or
occupa
orized
designating restricted areas, 4 removing unauth
g on
dumpin
structures, 5 and controlling unauthorized littering or
8 easement,
e,
licenc
public lands.56 Dis osition may be by sale, 7 lease,
Post-disposition control refers to follow up
or land use permit.6
subject.
administration of conditions to which the disposition was
be, or is not to
(A sale or lease, may stipulate that the land is to
ion is deemed to
be, used in a particular manner, and every such condit
be annexed to the land).61

Where such a condition is violated,

the

41. 8.5.
40. See Forested Areas.
39. R.S.0. 1970 c.37l as amended.
d.
amende
as
696
tion
Regula
44. R.R.0. 1970,
43. 5.15.
42. S.7(2).
steam
or
oil
ne,
45. Defined as a boat propelled by electric, gasoli
ty in excess
power. In some circumstances boats must have a capaci
47. Defined as a vehicle
£6. $3.28 and 29.
of 10 horsepower.
48. 8.23.
which may be self propelled on snow, ice, land or water.
57.
51. Ss.5050. 3.2.
49. R.S.O. 1970, c.380 as amended.
areas where public
nate
desig
may
ter
Minis
The
53. 8.16.
52. 8.15.
ts until a plan of
lands are not open for disposition as summer resor
55. $5.27 and 28.
54. 8.17.
(s.l6(2)).
subdivision is registered.
8.24.
59.
8.23.
58.
57. 85.18 and 19.
56. 8.29.
61. S.21(l) of the Act.
60. O. Reg.246/7l as amended 8.18.
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Minister of Natural Resources

may apply to the county or district

court for an order returning possession of the subject land to the

Crown.62
The Minister may also release the land from the condition
in whole or in part.
Wilderness Areas Act64
The Act was passed to establish and preserve areas that have

unique natural features.65

Development or utilization of the natural

resources in an area more than 640 acres in size is not affected by

the Act.66 Wilderness areas are designated under the regulations. 67
The provincial cabinet may make regulations for prohibiting or
regulating and controlling the admission of persons to wilderness and
prescribing terms and conditions.

8

yet been promulgated.
Tourism Act

However, no regulations have

69

The Act is administered by the Ministry of Industry and Tourism.

The Ministry's objects include Breservation and development of tourist
and recreational attractions. 7
The provincial cabinet is authorized
to make regulations governing the plans and specifications of tourist
l

establishments and the facilities and equipment that must be provided.

Under the regulations,
plumbing must be attached to a public sewage
system, a septic tank or absorption system, or any other system approved

by a local health officer, the Ministry of Health, or an officer of the
Ontario Ministry of Environment.73

to Part VII of the E.P.A.

This provision would now be subject

(rural sewage systems) and the Plumbing Code

currently under the o,w,R,A but which is likely to be transferred to the

authority of the Ontario Building Code.

Municipal Activities Under Planning Legislation
Regional governments, because of the broad geographic areas for
which they have planning responsiblity, can frequently exert a strong
influence on the development of regionally significant recreational
areas. Most regional government statutes, however, do not assign any
specific responsiblity to regiopal governments to acquire or develop

land for recreational purposes. 4

Regional official plans frequently indicate that regional govern

ments are prepared to take a leading role in developing policies
related to open space and recreation.
For example, the Regional
Municipality of Waterloo Official Plan75 indicates that the Waterloo
Region principles for recreational area development include regional

62. S.21(2).
63. 8.22.
64. R.S.O. 1970, c.498.
66. 8.3.
67. R.R.O. 1970, O. Reg. 828 as amended.
69. R.S.O. 1970 c.122 as amended.

70.

8.3.

65. S.2.
68. 8.7 of the Act.

71. 8.13(f).

72. O.Reg. 390/72 as amended.
73. 8.23.
74. See, for example,
Regional Municipality of Waterloo Act 3.0. 1972 as amended.
75. Regional Municipality of Waterloo, Draft Official Plan, December 1975,
as amended to August 1976.
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capability studies to determine recreational open space needs, and
regional responsibility "for ensuring that land used for recreat
ional purposes does not conflict with Regional policies related
to ...

protection of environmentally sensitive areas.

Regional policies in the Waterloo area also include assisting

"in the coordination and when necessary, in the development in the
Region of an open space trail system and scenic drive system suitable

for year-round use." Currently, the Region is undertaking an in depth
investigation of the problems and prospects of reserving the best possible
areas within the Regional Municipality for hiking, snowmobiling,
camping,

skiing, and related activities.

The Waterloo Region anticip-

ates that the study will allowit to indicate "positive uses in areas
presently barred from development because of hazard land designation,
environmental sensitivity or other negative zoning." While potential
water pollution problems from the use of recreational areas are not
raised explicitly in the study outline, it is understood that among the
questions to be reviewed in the study include "what problems exist in
greater and under enjoyment of open space resources."
Area municipal offical plans sometimes note that "environmental
protection and policy areas which are intended primarily to ensure

preservation of the natural environment may also be suitable to
"accommodate certain recreational activities."

In developing official plans, area and regional planning depart-

ments can have a significant impact on controlling recreational water
pollution by adopting planning and designated use criteria provided
by agencies with environmental expertise.

For example,

if environ

mental agencies indicate that cottage development on a particular lake
has reached the lake's capacity to assimilate wastes

or threatens

then planning agencies can develop the appropriate land
to do so,
use designations to ensure that development that could be detrimental
to the lake's water quality does not occur.

Where municipal gOVernment decisions fail to take water quality

concerns into account, environmental agencies have been known to

successfully appeal such decisions to provincial planning tribunals.
76. Ibid, Chapter 10
Open Space for Recreation.
77. City of
Mississauga, Draft Official Plan, Section on Open Space and Recreation,
8.4.6.1, December 1976.
78. Environmental agencies may use such
background information as the Lakealert Boat Limit Analysis, CORTS
studies or field experience in arriving at their conclusions.
79. See, for example, Re Ministry of Natural Resources and the United
Counties of Leeds and Grenville Land Division Committee (1975) 4 CELN 70
(Ontario Municipal Board) in which the OMB reversed a subdivision consent

which, if approved, would have contributed

to increased lake nutrient

pollution because of cottage over-development.

The OMB concluded that

further recreational land development on an already polluted lake may
require a greater standard of control to prevent further lake deterioration,
even where municipal authorities were otherwise satisfied with the
application.
See also Re Township of Caledon (1973) 2 0MBR 366 and
Re King Township OfficialPlan (1975) 3 0MBR 439, where concerns
respecting potential septic tank pollution from new development are
addressed by the OMB during the municipal official plan review process.
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NON-STATUTORY ACTIVITIES
Ministry of Environment Guidelines

on Marinas and Cottages 80

These guidelines provide a basis for Ministry of Environment re-

view of construction activities associated with commercial or private

development related to water based recreation.

These guidelines should

be read together with other MOE guidelines respecting control of
erosion and sedimentation generally.

Among the matters which are revieWed by MOE for marina and cottage
development are suitability of soil for septic tanks; use of holding
tanks and treatment facilities for watercraft wastes; disruption of

marsh or aquatic ecosystems;

impact of development on water quality

(e.g. fuelling spills, etc.); and the capacity of the area for additional boats.

These guidelines, in and of themselves, are of no legal effect.

Because the MOE has approval authority for sewage systems under Part VII

of the EPA, a number of them may be used as yardsticks in assessing
an application under that Part. MOE may also use these guidelines
capacityduring the municipal planning process, when
in an advisory
projected development on particular lakes may be evaluated for water
quality impact.
Cottage Pollution Control Program

Since 1970, the Ontario Ministry of the Environment has been
conducting a program to detect and correct problems of environmental
This involves inspections
pollution and nuisance in recreational areas.
of approximately 3000 5000 cottages per year on various Ontario
recreational lakes. There are over 250,000 private cottages in Ontario.
Information that is collected about private waste disposal methods
at cottage and other establishments includes: the number of occupants
at a cottage; plumbing details; location, size and age of the septic
tank, cesspool or privy; topography of the lot and location of water
bodies.
Where problems of nuisance or direct pollution are discovered, the

cottage owner is requested to take corrective action.
units (which normally enforce Part VII of the EPA)

Local health

also receive the

reports on any unsatisfactory systems and are expected to take further
action where appropriate.
Table 12 illustrates the MOE findings respecting private disposal
system status in selected recreational lake cottage areas in 1975.
80. Ontario Ministry of the Environment, Water Resources Branch,

Evaluating Construction Activities Impacting on Water Resources
January 1976 (Draft).
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Table 12

STATUS OF COTTAGE POLLUTION CONTROL FOR SELECTED ONTARIO DISTRICTS
AND COUNTIES - 1975

County or
District

Total Private
Sewage Systems

Surveyed

393

Victoria
County

Muskoka
District and
Haliburton
County

Source:

Percent

Percent Ser-

Percent

Satisfactory

iously Sub-

standarda

Percent

.

Nuisances

b

Direct Pol

luter

c

Percent

Unclassified

1427e

19.4

44.9

25.6

7.4

2.7

1448f

36.0

21.0

35.0

1.0

7.0

Ontario Ministry of Environment Central Region Office.
(See Figure 1 for geographic area covered by region).

Indicates a state of neglect and potentially hazardous.
Indicates wash water and/or solid waste directly escaping onto ground surface.

Indicates a situation where sewage is contaminating the groundwater or reaching
the lake either by direct discharge through a pipe or ditch or over the ground surface.
Indicates unclassifiable because of owner absenteeism.
On three county lakes.
On six county and district lakes.

d

andWm H

>

r

O

\

A

.IL

>

i

n

a

k

@

w»c5 mam inn;

,4
20»; m3

v.

mCUmCP

mmeoaw

.l,

\r\

4

_

/

a

33a ; .r...

3//. )

>1

tn 2 a z m s

_

V

"

_ . \

_: :57

:.:.

.

.\

*

r

.

.

A

w

as

X

You}

H

t.

y.

@

20m+xm>mqmmz
mmO_OZ

non1m>zn

Na . . V

7 (Q 3.19:...

[rJ
4

/

Eczemmdbg vv

{Ch

\.\$\./w

'3

L

M

m

ICnO7

I

Ge?

,

we» x. /

wow m

.oo

80

>956: 1
7 um

7
V.

.
,

.

x

.\
>\

A.
I

62:33:09

\ O

X

.1

V

,

me

/ at

/ \Jo oza .

p-

rm 2n. 030mm
030. 02.03
2153 2911",! .3.

0

whiz.»

>

03.33

(

5.

q

.

e

rP\

\ JW
F/

\

[A

/\/
,

A

c

.

8.. , 03,559

\. \
A
1>Z_502K)\

.

v.

035:0

mmmazm >20 OWIOmm

8o

I 1252.402

v

.

_Z 0259,20

{Zrmm

33632 0:63

A,

\

§5_m5\ 9 3m m3<2033m2

ZOm4ImmZ 02453.0
o

w0.

f5\ \

m2: «m \{ism MUSE?- Sari/A

so

..

n05>m0

:iszm

9».

..

@

_
_

«o Jiiizv

.4

,

.

.IlrlY.ol\1

/ Jw.

s

.

.._; : radrccrx

/

T:

s:

./ N
/ I

},.

r 9..

o

.

a,

<c'

\A

$05.14 A \K,

A. . 41mmKL
90212, 1/,.\

15.9340:

,

\. r; 1

'
Jm

@ A

zogzémmammz

\

.

\vrrvif\ 53??»

.

:17

\ \t rt:

1 0 a... oz

4.

£8.02

on <

4

v» 4n}. _;

2.1 xwzon»

Au}

v

\

. m0 C41 mbm._1m mzl 0&3? K8933
v _: mesa

U)

394

\

\

0

,.

_

\

\

A.

x/.

{ggapb
,mernzn _
If»
cmvnm
4
.
«
/

.x

x
5
z
.1
u
u

A

J

\(/
1
. \ x «$208,
_

3280»

wn zm

MmMMX

2.

A /

o

w

.2

{Paw

.

3

J

F

.

While some health units regard the 1974 consolidation of
previously fragmented authority for private sewage systems as an

figures suggest
improvement (under Part VII of the EPA),81 the table
areas are
ed
that many private sewage disposal systems in unsewer
m surveys
progra
The cottage pollution control
still inadequate.

the problem
are certainly a valuable aid in discovering the size of
of private disposal systems in recreational areas.

However, at the

take an
current survey rate (approximately 5000 annually), it Would
to evaluate
m
estimated 50 years for the cottage pollution control progra
all cottage systems in the province.
fied as
In addition to requesting cottagers with systems classi
also
MOE
,
action
tive
correc
take
nuisances or direct polluters to
ures.
proced
ent
abatem
out
carry
to
ers
enters into agreements with cottag
to relatively
The cottage pollution control surveys have also led
e sewage
privat
of
utions
greater use of control orders and prosec
municipal or
tional
conven
system owners than one sees in relation to
be so partly
to
tood
unders
This is
private landfill site operators.

sewage systems than
because there are a far greater number of private
frequently than
landfills, and also because the former, much more

s to public health.
the latter, are perceived by MOE to be direct threat

Lake Capacity and Planning Studies
Several studies and planning manuals have

beenor are being

tools for assessing
developed by several provincial agencies as
ational development.
and controlling water pollution from lake recre
Private
recreational

develop

ment

l undertaking
The Lake Capacity Study is an interministeria
ces) which is
Resour
al
Natur
and
t
onmen
(Ministries of Housing, Envir
onmental
envir
total
the
g
astin
currently devising a method of forec

ed activities
effect of recreational cottage development and relat
hundred new
one
to
fifty
if
le,
on lake water quality. For examp
what would be
size,
in
certa
a
cottages were permitted on a lake of

lake for such purposes as
the short and long term impact on the
ent increases from septic
fishing, swimming, etc. as a result of nutri
tanks and other activities?

developed meaSuring
It is expected that a model or matrix will be

eters.
approximately seventy land/water param

This scheme will then

ss, whereby the
be likely utilized during the Planning Act proce
in consultation with
Minister of Housing will be able to determine,
ity model, approximately
other agencies and the use of the Lake Capac
be appropriate for the
what level of recreational development may
particular lake.

.
81. See Liquid, Solid and Deepwell Disposal Areas
82. For example,

1974
in the same MOE regional office where since

s or prosecutions for
(through July 1976) no stop or control order
at least six control
,
landfill water pollution had been undertaken
against private sewage
orders and one prosecution had been undertaken
System

owners .

It is understood that an initial report is due within two years.

Public rec
reational
develop-

ment

The Lake Planning Manual of the Ministry of Natural Resources
is designed to perform a similar function on lands that are primarily

owned by the Crown (i,e. public lands).

The Planning Manual notes

that "the Ontario government has recognized the need for more

recreational opportunities and has identified the significance of
It has assumed the duty
cottaging as a recreational form in Ontario.
of meeting this need by providing opportunities for the Ontario Bublic

which are not sufficiently provided for by the private sector."8

The Manual notes further that "consciousness of environmental cap-

abilities and capacities is essential in this planning process to

ng
ensure the maintenance of Ontario's recreational resources for continui

future use."

The methodology developed for lake planning involves calculations

of the particular lake's water quality, shoreland capacity, fishing

capacity, boating limits and related factors, to determine the level

It is understood
of development that will be permitted on that lake.
select the most
will
s
Resource
Natural
that normally the Ministrg of
conservative calculation. 5
This policy would appear to be especially important, as approx

imately 87% of the land in Ontario is public or Crown land.
this land is located in the northern areas of the province.

Most of
Other

Ministry of Natural Resources studies indicate that the overall water
of
quality in Northwestern Ontario, for example, is suffering because

"industrial and municipal pollution, and overuse by recreationists."

6

AGREEMENTS

Canada-Ontario Rideau Trent Severn Agreement

(CORTS)

See discussion above.
COMMENT

Pesticide Use

Pursuant to the Pesticides Act and Regulations,

a permit is

required by the Ministry of the Environment for spraying pesticides on

ponds, unless they are completely enclosed on the owner's property and

It is understood that approximately 400 permits are
there is no outflow.
approved annually for pesticide applications to water. Most are for
pesticide applications to recreational community water areas.

83. Ontario Ministry of Natural Resources, Land Use Co ordination
84. Ibid, at page 1.
Branch, Lake Planning, May, 1976.
85. Interview with N.C. Gordon, Head, Lake Planning Unit, Land Use
Co ordination Branch, Ministry of Natural Resources, November 10,
86. Ontario Ministry of Natural Resources,
1976, Toronto.
Northwestern Ontario: BackgrOund Information
Strategic Land Use Plan
and Approach to Policy, 1974.
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Because of recent concern about encephalitis, special spray

programs have been developed to control mosquitos. Provincial and
municipal efforts have included instruction on eliminating insect
breeding sites and use of repellents and insecticides in areas stretch
ing from the northern fringe of Metropolitan Toronto to the top of
Lambton County.
.
Some municipal officials regard such special spray programs as of

dubious value, since they doubt that the spraying ends the encephalitis
threat. However, they felt that the public regards the spraying as
necessary and that in such circumstances municipalities have little

choice but to go ahead with it.87
Snowmobile, All terrain Vehicle Use, and Related Activities
The Ontario Ministry of Natural Resources administers several

programs related to the use of trails for snowmobiles. In 1975,
snowmobiling was permitted in provincial parks on approximately 200

miles of marked trails and 700 miles of park roads.

In addition,

over 600 miles of cross-country snowmobile trails were operated on
public lands. It is also understood that a special one season snow
mobile trail maintenance program, funded to $1,000,000, was instit
uted to assist snowmobile clubs, municipalities and conservation

authorities to improve the grooming of over 7,000 miles of trails
across the Province. Direct financial aid (in the form of grants)
was also made available to 132 eligible snowmobile clubs and agencies.
Some of the encouragement to motorized recreational vehicles

arises from a 1974 select committee of the Ontario legislature report

which recommended that public land areas be established for off road

vehicles. The select committee further recommended that technical
criteria be developed and enforced to define areas where off road
vehicle use will not be allowed. Such non use areas were described
as including: areas where damage occurs that cannot be feasibly
rehabilitated; areas where soils are classified as highly susceptible
to erosion; designated wilderness areas, wildlife areas, specified
scientific or natural areas, and designated trails or recreational
areas where the type of environment needed is incompatible with off-road
vehicle use (e.g. open space and scenic trips along wild rivers).
While the MNR Trails Program encourages the use of trails by
snowmobilers, no information was made available as to whether the
implications of the program for water pollution from erosion and
In certain provincial
sedimentation have been considered or evaluated.
d management
watershe
d,
develope
parks where master plans have been
cause
could
which
practice
requirements include "prohibiting any

Globe and
87. See "Spray Program to 'Fool' Public, Dobkin Says," The

88. Ontario Ministry of Natural Resources,
Mail, April 9, 1976.
Annual Report for the fiscal year endingMarch 31, 1975.
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A_ g; assess; Tests. .

by the Select
89. Legislative Assembly of Ontario, Final Report
rrain Vehicles, 1974.
Committee on Motorized Snow Vehicles and All-Te

deterioration in the volume or quality of water in the Park."9
Recreational Home Private Waste Disposal

and Construction 91

It is understood that approximately 10,000 new cottage lots are

brought on stream every year in Ontario. Of this figure, approximately
10% are produced by the Ministry of Natural Resources for use on
public lands. 0f the approximately 250,000 cottages in the province,
10% would also have been developed by MNR for public or Crown land
areas as well.
Private sewage system installation on public lands for cottage
While
development is subject to the EPA sewage system regulations.

subdivision draft plans on Crown lands are not required to be submitted

by MNR,

it is understood that as a matter of policy MNR does submit

draft plans to the Ministry of Housing.

It is further understood that

the MNR lease or contract with a cottager can have construction

conditions attached, but when MNR submits a draft plan, construction

While guidelines for cottage construction
is not normally surveyed.
are under development, it is understood that they do not incorporate
It is also
such items as settling ponds to control sedimentation.

understood that the MNR Lake Planning manual does not deal with the
impact on water quality of the construction phase of cottage development.
Generally, the water quality impact from such activity is regarded
by MNR as short term and reversible.

Provincial Park
90. Ontario Ministry of Natural Resources, Algonquin
l Assessment
nmenta
Enviro
on
sion
discus
See
91.
Master Plan, 1974.

, and
Act, municipal activities, MOE cottage pollution control program
Areas
Urban
also
See
above.
,
lake capacity and lake planning studies
and Liquid, Solid and Deepwell Disposal Areas.
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OVERVIEW
Federal government control of erosion and sedimentation is
limited to the Department of Public Works shore protection program.
This program is activated where the majority of erosion is caused by
commercial navigation or federal activities or
facilities.
A broader involvement in erosion control could by based upon
the federal government's responsibility for inland fisheries and
international and interprovincial waters.
Follow-up studies arising

from the Canada Ontario Great Lakes Shore Damage Survey constitute
the other principal federal involvement in the problem of erosion.
Certain projects involving federal

funding or land management

programs themselves may lead to erosion and/or water quality impairment,

which must in turn be rectified through the use of further federal

funds.
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JURISDICTIONAL MEASURES
Canada Water Act1

The principal provisions of this statute have been reviewed
previously. Cooperative arrangements stimulated by this Act include
the Canada Ontario Great Lakes Shore Damage Survey discussed below.
FISCAL MEASURES
Agricultural and Rural Development Act 2

The principal provisions of this statute have been reviewed
Since 1970 the A.R.D.A. agreements between Canada and
previously.
Ontario have not included provisions respecting soil and water conser
Special agreements have been entered into for the construc
vation.
tion of dykes in several Ontario townships and municipalities in the
Great Lakes Basin in order to protect farm land from flooding. The
first agreement deals with Harwich, Pelee and Mersea townships on
Lake Erie.3 Estimated cost of the dyke rebuilding program was $2.7
million, 90% of which was covered equally by the federal and Ontario
governments. The second agreement deals with Essex and Kent Counties
and the regional municipality of Niagara.4 This agreement was entered
into for the purpose of dyke reconstruction at an estimated $14.1
million, 90% of which was shared by the federal and Ontario governments.
NON STATUTORY ACTIVITIES

Department of Public Works Shore Protection Remedial Works Program
The Department of Public Works has been the principal federal

agency dealing with erosion control programs. This involvement has
been limited to the construction of protective works along navigable
waters wherewaves from commercial navigation cause erosion, or
where a federal structure is deemed to be the cause of erosionFederal cabinet policy authorizes D.P.W.

to construct

remedial works and assume the total cost where more than 50% of the
erosion can be attributed to navigation or a federal structure, and
where the value of the property protected equals or exceeds the
cost of the works. Where less than 50% of the erosion can be so
attributed DPW may contribute to the cost.

Most of the remedial work

done by DPW in the Great Lakes area has been concentrated on the Detroit
and St. Clair Rivers.
Some work has also been done in parts of Lake
Erie.
Remedial works usually consist of dykes and bank stabilization
measures. DPW expenditures in this area for the last three fiscal years
are outlined in Table 13.
l. R.S.C. 1970 (lst Supp.) c.5.
2. R.S.C. 1970 c.A-4.
3. Signed April 1973.
A. Signed in 1974.
l
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Table 13
DEPARTMENT OF PUBLIC WORKS
EXPENDITURES FOR EROSION CONTROL
IN THE GREAT LAKES BASIN FOR RECENT
FISCAL YEARS

Fiscal Year

DPW Expenditure

1974 - 75

$416,707

1975

$ 62,237

1976

76
77

$ 47,499~

Source: Department of Public Works, London Office.

AGREEMENTS AND COOPERATIVE ARRANGEMENTS
Canada-U.S. Great Lakes Water Quality Agreement5
As noted in previous reports, the objective of the Great Lakes
Water Quality Agreement is to improve the quality of the water in
the areas of the Great Lakes now suffering from pollution and to
ensure that Great Lakes water quality will be protected in future.

The provisions of the Agreement, including research and publication
of findings, are being undertaken by the International Joint
Commission for the respective federal, state and provincial govern

ments.

The Agreement calls for the development of measures for the

abatement and control of pollution from various sources,
natural sources.

including

Canada Ontario Great Lakes Shore Damage Survey
The objective of the study was to survey the nature and extent of

5. Signed at Ottawa, April 15, 1972.
6. Environment Canada and
Ontario Ministry of Natural Resources, Canada Ontario Great Lakes
Shore Damage Survey, Technical Report, October 1975.
404

damage to the Great Lakes shoreline and connecting channels from
Further objectives included making
flooding and erosion in 1972-73,

preliminary recommendations for shoreline management and planning. The
survey may be described as a cooperative arrangement between Canada
and Ontario arising out of the Canada Water Acto

It was limited

to the erodible portion of the Great Lakes from Port Severn on
Georgian Bay to Gananoque on the eastern end of Lake Ontario. While
it did not include any detailed planning studies,

the report did

recommend a number of management alternatives and follow up programs.
Among the recommendations in the Survey were site specific studies
of Great Lakes hazard land areas as a basis for evaluating shore

management alternatives;

the development of shoreline management/land

use simulation models;
intensification of public awareness; erosion
station monitoring and further research°
In addition, it was recommended
the erosion and inundation-prone areas on the Great Lakes identified
in the Survey be considered for municipal land use regulation (e.g.
shoreline hazard land designations in official plans) and that an

acquistion policy for such lands be developed within the overall framework
of a coastal zone management policy.
COMMENT
Erosion and flooding are natural processes,

states the Canada

Ontario Shore Damage Survey Report, but their effects may be accelerated
by human intervention.
Resulting losses are often caused by inappropriate
use of shore landso
Human activities which contribute to the
processes of shoreline erosion include construction Eng development,
agriculture, shipping, dredging and related matters.

Federal policy for managing shoreline areas affected by erosion
is largely non existent. The current federal involvement in

erosion control is limited to the shore protection program of the
Department of Public Works.

Expansion of federal responsibility for erosion control per se
beyond the current involvement has been considered in the context
of the national dimensions of the shore erosion problem.
For example,
on the Great Lakes shoreline approximately 1900 miles are understood
to be undergoing erosion, especially the southern portion of Lake
Huron, the central portion of Lake Erie, and the southwestern shore
of Lake Ontario.
(It is further understood that some 500 miles of
that shoreline a e experiencing significant erosion problems).
The
Canada Water Act would allow the Minister of Fisheries and Enviroment
(subject to federal cabinet approval) enter into agreements for
comprehensive water resources management planning and for the

implementation of such plans for waters of "significant national

«mm-

7°
8.

Environment Canada, The Canada Water Act, Annual Report, 1975
1976.
These activities have been discusses previously.
See Urban Areas,

Agriculture, Shoreline Landfilling Activities.
405

9. 8.4.

interest". Planning and implementation for "federal waters" are
also authorized under the Act.10 The Supreme Court of Canada has
held that the subject matter of pollution of interprovincial rivers
is a matter of federal jurisdiction under the residual powers granted
by the B.N.A. Act.ll

Beyond the current DPW program, however,

the

main federal involvement in erosion on the Great Lakes has been

follow up studies arising out of the Canada Ontario Shore Damage
Survey.

There are, however, a variety of federal interests in relation
to the management of lands, some of which could be said to work at
cross purposes where such lands may be subject to erosion. For
example, the dramatic increase in recreational boating,

Environment Canada's Small Craft Harbours program,12

aided by

may induce

or accelerate shoreline erosion in some locations, because of the
increased boating traffic involved or because of the design and
location of the harbours themselves.
Under certain circumstances,
federal monies originally spent in developing such recreational

harbours, could lead to the need for more federal monies (i.e. the

D.P.W. shore protection program funds) to remedy the erosion caused
by small craft harbour facilities and activities.

Similarly, agreementz under the authority of ARDA legislation
have been entered into3
for the building of dykes and other
structures for controlling flooding of agricultural lands (45% paid
for by the federal government), which some commentators argue
have contributed to the reduction of north Lake Erie marsh lands to
a small area, and to the loss of fish spawning and nursery areas.

lO. S.5(l)(a).
53 DOL.R.

(3d) 321

ve Ltd. v.R.
ll. lnterprovincial Cooperati
(Supreme Court of Canada).

(1975)

It is arguable from

lution of
jurisdiction to regulate pol
this decision that federal
12. See
larly construed .
'
' ht be Simi
international waters mig
l., The Fall
g£_§
son
Nel
J.G.
13.
es.
Shoreline Landfilling Activiti
ment,
' nificance to Resources Manage
Sig
2 L ke Erie Floods and Their
shed).
ubli
(Unp
1974
rio,
of Western Onta
ézggraghy Department, University
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OVERVIEW
The province has no active program of long-term shore protection.
It has, however, expended over twelve million dollars since the spring of

1973 on remedial and emergency works for Great Lakes shore damage through
its shore property assistance program. Ontario is also engaged in
continued joint studies with the federal and other levels of government
to develop methods for evaluating such shore management alternatives as
land use controls,

hazard lands.

long and short term protection, and acquisition of

It has also undertaken a 5 year multi million dollar program

of acquisition of shorelands for use as future open space.
Conservation authorities are frequently responsible for the manage
ment of these lands.
The authorities recognize the need for shoreline
management

to minimize

erosion and resulting sedimentation.

However,

some of the policies of the province and some conservation authorities

may work at cross purposes where water pollution control is at issue.

iv . m... _~..._ ...v..~._... .

For example, the province may on the one hand support the defining
of hazard lands (usually defined as erosion and flood~prone areas) and
their incorporation into municipal official plans and zoning by laws.

0n the other hand, it states that in the past it may have been too
restrictive respecting development in flood plain areas.

Similarly, conservation authority goals for shore and hazard lands

extend from limiting erosion at the land/water interface to developing

shorelands for public recreational use. Recreational development of
such lands can mean landfilling of these areas. Landfilling can lead

to a diminution of local water quality as well as to the expenditure of

shore protection funds to protect landfill projects.

Conservation authorities also provide streambank erosion control

assistance to private landowners upon request and where budgets permit.
Measures may include channel modification and streambank stabilization.
In a few instances, some authorities in rural watersheds have
required, as a condition to assistance, that the property owner agree
to develop vegetation buffers and prevent livestock access to the stream-

bank.

Some authorities regard erosion control assistance as ancillary to
their central task of flood protection, but valuable in promoting long
term water quality.
In the short-term, during the installation of channel
works or modifications, authorities indicate that downstream water can

become quite silt laden.

407

While erosion control assistance is available from most authorities,

a minority of authorities do not regard water pollution control as one of
their functions.

Seventy five percent of private dams constructed in southern Ontario

lakes and rivers as of 1970 did not have prior government approval. The
poorly designed and constructed among theSe can be sources of erosion
and sedimentation. Gaps in existing legislation, its administration
and enforcement have been cited by a Ministry of Natural Resources task
force as impediments to better controlling these works.
GENERAL ENVIRONMENTAL MEASURES
Conservation Authorities Actl4

The main provisions of this Act have been discussed previously.
Environmental Assessment Act15

The main provisions of this Act have been discussed previously .
However, a number of developments respecting the regulation of shoreline

and bank stabilization activities have

occurredwhich are of relevance.

Section 30 Exemption Orders

Under section 30 the Minister of the Environment is authorized, with

the approval of the provincial cabinet,

to exempt undertakings from the

application of the Act and regulations, subject to terms and conditions
imposed by the Minister, where he is of the opinion that it is in the
public interest to do so. He must take into account the purpose of the

ACtl6 and must weigh that purpose against the injury, damage or interference

that might be caused to any person or property by the application of the

Act to the undertaking.

Exemptions or terms and conditions to exemptions

may also be suspended or revoked by Ministerial order.

Pursuant to this provision the Minister of Environment has exempted

a number of Ministry of Natural Resources activities

untilJuly 1, 1979,

including shoreline and bank stabilization undertakings.

The activities

of conservation authorities are exempt from the provisions of the Act

until July 1977. Authority activities that will be subject to the Act
at that time include bank stabilization, new dams and reservoirs, dam
reconstruction involving a change in use, dykes, levees, pumpland
projects,

channel improvements and watercourse diversions.

It is

understood that the MNR undertakings will be subject to class environ

mental assessments,

and that conservation authority undertakings, such as

programs of bank stabilization, will be subject to class or generic

15. 5.0. 1975, c.69.
l4. R.S.O. 1970, c.78 as amended.
ment Act is "the betterment
Assess
mental
Environ
the
of
e
16. The purpos
the
of the people of the whole or any part of Ontario by providing for
the environ
protection, conservation and wise management in Ontario of

ment." (5.2).

17. S.30(b)(c).
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It is not known whether individual
environmental assessments.
environmental assessments are precluded where class environmental
assessments are encouraged or authorized.

Lakes and Rivers Improvement Act18
The Act is administered by the Ministry of Natural Resources.

The

purpose of the Act is to provide for the use of waters of the lakes
and rivers of Ontario and to regulate improvements in them, and to
provide for a number of matters including public rights in or over
suCh waters; the interests of riparian owners;

the use, management and

perpetuation of the fish, wildlife and other natural resources
dependent on such waters;

the preservation of the natural amenities

of such waters and on their shores and banks; and the location and

nature of improvements in such waters in relation to the above
mentioned items.
Dams

The Act prohibits the construction of a dam on any lake or river
until the location and plans have

been approved in writing by the

Minister.19 Maximum fine for breach of this provision is $500
(minimum is $10).20

The Minister is also authorized to issue orders

for the repair or removal of a dam or may have the work done himself
and have the costs charged to the owner.
Other matters covered

in the Act include the construction,

repair and use of dams, obstructions in lakes and rivers, timber
driving, and water privileges.
Conservation authority projects for the construction of dams

and other works on a lake or river, approved under the Conservation
Authorities Act, do not need approval under the Lakes and Rivers
Improvement Act.

As noted above, these conservation authority

activities will, in future, be subject to the Environmental
Assessment Act.
OTHER STATUTORY MEASURES

PROVINCIAL AND LOCAL

Agricultural Rehabilitation and Development Act21
The provisions of this Act have been reviewed previously. The
Act authorizes the Minister of Agriculture and Food to enter into
agreements with the federal government for a variety of projects
relating to agricultural land protection and development.

Recent

agreements authorized under this Act are outlined in discussion of
the federal ARDA program respecting dyking and other remedial works
for protecting agricultural land from flooding.

19. 8.10 as amended.

18. R.S.O. 1970 c.233 as amended
21.

R.S.O.

1970,

c.12.
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20. 5-16-

Shoreline Property Assistance Act22
The Act provides for low interest loans to finance preventive

or remedial works, such as retaining walls, dykes, breakwaters or
other structures, where shoreline property has been damaged or
eroded by the elements.23 Municipalities can borrow from the
Provincial Treasurer, without the assent of the electors, and loans
can then be made to property owners for the construction of such

works or structures.

Participation under the Act by municipalities is optional.
Provincial and Local Activities Under Planning Legislation

The province and regional and area municipalities may deal with
problems of erosion from natural sourcesacceleratedby human activities
through land use controls. Through such processes as official plans,
zoning by laws,

and the Minister of Housing's orders, development

The basic
on naturally eroding or hazard lands can be limited.
previously.
reviewed
been
principles of these techniques have
It should be noted, though, that if the Minister's order conflicts
with an existing by law, the Minister's order prevails to the extent
However, where an official plan is in effect, the
of the conflict.
Minisggr cannot make an order that is inconsistent with the official
plan.

It is understood that the Minister's order has been used in the

Haldimand Norfolk Region of the province, where all towns are required
Generally, this has meant that
to restrict shoreland development.
in the restricted zone.
permitted
is
activity
al
agricultur
only

Hazard lands as defined in the Niagara Region Official Policies
Plan27 include "all lands subject to conditions such as flooding,
erosion, steep slopes and poor soils for building foundations." The

Regional Government's objective is to reduce potential property damage

or loss in those areas that are, by their physical nature, hazardous to
development. The Policy plan also notes that the present practice
of the Ontario government is to require that all local official plans
contain policy maps and statements intended to "prohibit buildings
except in agreement with the local conservation authority."

The plan

notes, however, that "this requirement may not prohibit buildings,
but should ensure that they are not subject to hazards."

Other, newer

draftofficial plans28 make a direct link between

23. Such property may be on the
22. 3.0. 1973, c.22 as amended.
Section 1(c).
of water.
bodies
shores of lakes, rivers or other
1970 c.349
R.S.O.
.
Act
g
25. The Plannin
24. See Urban Areas.
lity
Municipa
Regional
27.
26. S.32(4).
S.32(3).
as amended.
1975.
October
of Niagara. Regional Official Policy Plan.
28. Regional Municipality of Sudbury, Draft Official Plan, July 1976.
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water pollution and improper shoreline development, and may be more

explicit in controlling such activity in future.

NON STATUTORY ACTIVITIES

Conservation Authority Erosion Control
and Shoreline Management Programs
Erosion
control

Many conservation authorities in southern Ontario maintain an
The Metropolitan Toronto and
erosion control assistance program.
for example, makes financial
program,
Authority
Conservation
Region
owners with the correction of
property
private
assisting
for
provision

erosion problems on the major and intermediate valley streams inside
It is understood that while the major portion
Metropolitan Toronto.
of the finances for this project are devoted to corrective works,
MTRCA policies lay equal emphasis on prevention of erosion.

The most common erosion control operations utilized by MTRCA
include the clearing of trees and brush that may be impeding
water flow, streambank stabilization, and channel modification.

The MTRCA also constructs upstream works to reduce the amount of
sediment entering flood control reservoirs. During the period 1962 81,
the authority agreed to

undertake a streambank erosion control program

and to construct approximately two and a half miles of improvements
per year on streams upstream from flood control reservoirs. At the
end of 1975, improvements had been carried out on sixteen and a half
miles of stream.30
These erosion control programs are seen to be ancillary

to the authority's "central task" which is to "prevent flooding...

through the construction of a series of dams and reservoirs throughout

the watershed to contain flood waters during peak periods and release
them at a slower and less harmful rate."

In order to encourage erosion control on privately owned lands,

other conservation authorities

offer erosion control assistance

subject to the following conditions: A subsidy of 10% of the total
cost of erosion control, including design costs, is available upon
completion (maximum subsidy of $500 for any given year); first
priority (after budget constraints are evaluated) is given to erosion
control assistance to areas upstream of major flood control projects;
erosion control assistance is available for most projects except

contour cultivation and grassed waterways; and the landowner must

agree to protect the improvements from livestock and other potential

29. Metropolitan Toronto and Region Conservation Authority,

Erosion Control Assistance Program, Fact Sheet (1976)

30. Metropolitan Toronto and Region Conservation Authority.
31. See, for example,
A Compendium of Information. June 1976.
Control Assistance,
Erosion
Authority.
n
Hamilton Region Conservatio
Undated.
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damage.

Other conservation authority agreements with private landowners
condition such erosion control assistance on the landowner not
allowing livestock access to the project area for a five-year period
from the time of completion of the project, and the employment of
proper land use practices so as to provide a vegetation buffer zone
of five feet from the area of the improvement works.
Shoreline
manage
ment

Conservation authorities along the Great Lakes are frequently

responsible for the management of shorelines within the area of their
jurisdiction.

MTRCA,

for example, recognizes the need for a com

prehensive shoreline management program directed to reducing shoreline
erosion and diminishing the need for emergency programs which, in
the past, have been necessary at the extremes of lake level fluc-

In this regard, the Metro Toronto and Region Waterfront
tuations.
Project provides for a shoreline management program for regulating
development within the defined hazard zone, bringing into public owner
ship those waterfront lands which are hazardous,

and limiting erosion at

the land/water interface.

ont
At the same time, the objectives for the Metro Toronto Waterfr
,
shoreline
of
have included making access available to public stretches

increasing the amount of public shoreline, and developing it to
These latter objectives
accommodate public recreational use.

may in some instances lead to activities that work at cross-purposes

to each other. MTRCA's 1972 76 Waterfront Plan, for example, sets out
eighteen sites for development of regional recreational facilities
along the waterfront, as well as policies for shoreline management.
Several of these sites have included development through shoreline
Since landfilling activity can have adverse
landfilling activity.
effects on water quality, 3 corresponding MTRCA shore protection
funds are in those instances being directed to its own landfill
projects.

AGREEMENTS AND COOPERATIVE ARRANGEMENTS

Canada Ontario Great Lakes Shore Damage Survey
This Survey has been discussed above.
COMMENT
Works on
lakes and
rivers

A Ministry of Natural Resources Task Force was

appointed in 1974

Improvement
to prepare policy proposals and review the Lakes and Rivers
the conning
concer
policy
ent
implem
and
p
Act as a vehicle to deve10

Authority, Private
32. See, for example, Saugeen Valley Conservation

This
Agreement.
Streambank Improvement Program, Standard Form
pilot
small
a
on
basis
trial
a
on
still
be
program is understood to
33. See Shoreline Landfilling Activities.
watershed.
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struction of works in Ontario lakes and rivers.34 Investigations
in 1970 had shown that approximately 75% of private dams in southern

Ontario have not been approved under the Lakes and Rivers Improvement
Act.
Some of these dams were understood to have adverse effects on

the natural resources in these rivers. Other investigative committees
had developed background data between 1970 and the establishment
of the Task Force in 1974.
Among the undesirable effects of some of these dams on the

natural environment are erosion and sedimentation, water
quality
impairment, and the introduction of chemicals to the aquatic environ-

ment. Improperly designed dams were described as subject to failure
under severe storm conditions.
"The silt load from the impoundment
combined with the wash of embankments can cause serious siltation
and erosion to the downstream areas.
Spawning beds covered by silt
become unusable." Dams and impoundments, if improperly designed,
were described as also likely to restrict the natural cleansing

capacity of a stream and thus reduce its quality.

The large number of dams being built for recreation was
described as

tending to increase the amount of chemicals introduced

for the control of aquatic nuisance.

Such control was described as

necessary to maintain water quality suitable for recreational use

(e.g. coliform control for swimming).

However, while most chemicals

break down rapidly, the indiscriminate use and cumulative effects

of such additives was described as capable of adversely affecting

water quality for other potential uses.

Gaps in the legislation and its administration were described
as impediments to better control of such works.
The report states

that "before 1971, the lack of a firm policy to control private dam
construction under the Act, and weaknesses in the Act itself, made
enforcement ineffective." A 1971 amendment to the Act added a

statement of purpose which included the use, management and
perpetuation of the fish resources.
This amendment was described as
having helped to resolve some enforcement problems, but further
improvements to the Act are needed.

It was reported that no regular monitoring program exists to
detect illegal dam construction.

It was also noted that "strict

enforcement of the approval legislation was rare in the past."

The current administrative procedure for approval of dams under

the Act was deSigned mainly for large dams. Enforcement provisions
in the Act were described as "cumbersome when applied to small dams."
34' Ontario Ministry of Natural Resources, Report of the Task Force
to Review the Lakes and Rivers Improvement Act, Task Two, Final
Draft, January 1976.
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The report further notes that "fisheries policy is changing
with more emphasis being placed on the development of trout and salmon
fisheries in the Great Lakes, and maintenance of existing trout streams.
Many dams which received

approval in past years would not be approved

if constructed in the same location and of the same design.

Closer

monitoring of construction and stricter enforcement than in the

past under this Act will be required to help implement new fisheries
policy."
The report and follow up task reports are still under study.

Shoreline
protection

The Ontario government has no active program of long term

shore protection.

It does, however, participate indirectly by

supporting programs which are delivered through local municipalities.
These programs, introduced in 1973, are referred to as the Ontario

Provincial Shore Property Assistance Program.

Table 14 indicates

what is regarded by the province as the high cost of emergency

measures related to coastal zone management since the spring of 1973.
Damages of the amount experienced along the Great Lakes in

1972 73 (approximately $28 million) with potentially comparable annual
figures for the subsequent three years (suggesting damages of over
$100 million by

fall 1976) have been described as indicating the

need for better coastal zone management practices by all levels of
government.35

In this regard,

the province will be spending approx

imately $17.6 million over the next five years for the acquisition

of shorelands to be maintained for future open space.

In addition, it is understood that the Ministry of Natural
Resources will continue research aimed at developing methodologies

to evaluate shore management alternatives such as land use controls,

acquisition, and long and short term protection.

The MNR describes

as "imperative" that such management alternatives be undertaken.
"We have recently witnessed record levels on the Great Lakes based

only on 100 years of record. There is no guarantee levels will not
be as high or higher in the future, and we should carefully examine

shore management alternatives with a view to developing appropriate

policy over the long term."35

The MNR has been authorized to continue to work with other
Ontario ministries to develop policies which will include criteria
for defining hazard lands, to be used to identify such lands for
official plan purposes and on a scale useable by municipalities for
zoning by laws.35
The Minister of Natural Resources has also noted that "shore

35. Statement by the Hon. Leo Bernier, Ontario Ministry of Natural

Great
Resources on the occasion of the release of the Canada Ontario
Lakes Shore Damage Survey Technical Report and the accompanying
Coastal Zone Atlas, June 29, 1976, Toronto.
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Table 14

EXPENDITURES UNDER THE ONTARIO SHORE PROPERTY ASSISTANCE PROGRAM*

Expanded

Title

1.
2.

3.

4.
5.

Committed

($ Millions)
Total

5.2

5.2

Shoreline Property

1.2

l.2

ARDA C

5.0

Special Emergency

3

Assistance Program.

Assistance Act.b

Disaster Reliefd
Operation Sandbage

Source:

0.2
0 5

7.9
-

5.8

f

0.2
0.5

Note 35.

* Accurate to March 31, 1976.
a.

Shared 80/20 with municipalities.

b.

Loans to municipalities who in turn loan to shore property owners.

d.

(Recipients were Essex Kent Counties).

c.

e.
f.

(Distribution is Federal 45%, Provincial 45% and municipal 10%).

(Provision of emergency assistance to municipalities for shoreline
protection works in the event of flooding).
45% of Total.

property owners should be made more aware of the potential investment

risk in erosion and flood prone areas..."
More recently, however,

the Minister of Natural Resources has

enunciated a view that may be somewhat at odds with the above
comments. In describing a forthcoming study of the overall flood
plain mapping criteria currently used in the province, the Minister
stated:36
I think there has to be a little bit of risk built into some
of these things. Maybe we have been just a little too tight
and too restrictive in allowing development in the flood plain
areas. Perhaps a certain type of construction can go in there,
maybe with high basements, provided the individual is made aware
that this is the requirement in that particular area and he knows
the possiblity that every 25 or 30 years there is the danger of
a flood.
If he knows that, then he may well adjust his building
36.Legislative Assembly of Ontario, Hansard, Estimates of the Ministry
of Natural Resources before the Standing Committee on Supply, Statement
of the Hon. L.

1976 at S 2472.

Bernier, Minister of Natural Resources, November 1,
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____J

plans.... I firmly believe that there are many parts of the
flood plain areas where you could develop a parking lot
four
or five stories - and it wouldn't hurt anything. These kinds
of things could be developed.
Whether these two positions can be reconciled is arguable.
Conservation authorities have previously criticized the province for
promulgating,

through the authorities, too wide a variation in

standards designed for regulating flood prone lands.

As a result,

authorities are concerned that the province is not committed enough
to protecting flood prone lands.37

At least one conservation authority has sought and obtained an

interlocutory

(temporary) injunction to prevent construction of

a shopping centre on a flood plain.

Other authorities have

developed what are known as "save harmless" agreements.

Under the

informed that the property is located in a hazard area.

In 1975,

terms of such an agreement, the applicant recognizes that he is
constructing in a flood area, and this is registered on his land
title. It is thus hoped that the signing of the agreement will make
people more aware of the step they are taking, and as the save
harmless applies to all former and subsequent buildings or work on
the property and is registered on title, future buyers will be

for example, a save-harmless agreement was attached to 24 of the

134 applications that were approved by the Grand River Conservation

Authority under its fill, construction and alteration to waterways
regulations.39
Erosion

control

As noted above, most conservation authorities undertake a program

of riVerbank erosion control assistance on private lands.

Such assis

tance is, of course, normally only initiated after a request by a
One conservation authority resources manager noted that,
landowner.

as a result, "the possibility of the Authority undertaking an erosion
control program along a certain stretch of river for the specific
purpose of controlling pollution is unlikely."
It is also understood that the short term effects of such erosion
For
control programs may have adverse water quality impacts themselves.

example, one authority, commenting on its erosion control assistance

program, notes that "while the work done will eventually improve
water quality, while it is in progress the water downstream will become

quite silt laden."29

Indeed, authorities may not have sufficient funds to spend on

emergency flood and erosion control problems. Recently, the MTRCA
indicated to the City of Mississauga that it did not have the money
(approximately $25,000) to handle a severe erosion problem in a

37. See Baker, "Conservation bodies ask policy decision, criticize

Ministry," The Globe and Mail, November 22, 1975.

n Stores
38. Central Lake Ontario Conservation Authority v. Dominio

Limited (1974) 3 CELN 2 13.
Annual Report, 1975.

39. Grand River Conservation Authority,
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local creek that threatened seven houses with substantial damage
because of the slow collapse of the creek. The problem had arisen
because of the construction of a trunk-sewer system project which
involved altering the creek course and its eventual restoration to
Since the construction the creek had been
its original course.
undercutting the bank on which the houses sit.

Despite the existence of erosion control assistance programs,

some authorities do not regard control of water pollution as one of
their functions. This view was held by 17% (2 of 12) of the author
ities responding by letter for the purposes of this study. The
figure would suggest that the majority of authorities do regard water
pollution as part of their function, in keeping with the 1967 Select
Committee Report on Conservation Authorities.A

That report

recommended that "the conservation authorities exercise their power

to control pollution under the terms of The Conservation Authorities

Act."

Given this background report, it is interesting, not to say

surprising, that any authorities would regard their functions as not
including water pollution control. Perhaps the existence of the
Ministry of Environment and its more explicit water pollution control
function accounts for this view among some authorities.

40. See "Conservation body lacking money for flooding crisis, Dobkin
says," The Globe and Mail, September 23, 1976.
41. Legislative Assembly of Ontario. Report of the Select Committee
on Conservation Authorities. 1967.
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APPENDIX I.

PROVINCE OF ONTARIO SUBMISSION TO
THE NATIONAL ENERGY BOARD ENVIRONMENTAL, AGRICULTURAL AND RESOURCE
GUIDELINES FOR THE CONSTRUCTION OF
THE INTERPROVINCIAL PIPELINE LTD.
IN ONTARIO.

ENVIRONMENTAL, AGRICULTURAL AND RESOURCE
GUIDELINES FOR THE CONSTRUCTION AND
OPERATION OF THE INTERPROVINCIAL
PIPE LINE LTD. PIPELINE IN ONTARIO.
Preamble:

These guidelines have been prepared to assist in the review

of the Interprovincial Pipelines Ltd. application to construct a

pipeline.

They reflect the concern of the Province for the

safety of its citizens and their property, for the protection

-

of the environment and of natural and agricultural resources and
for the interference with the development of industries, cities

and municipalitiesr highways, etc., in the best interest of the

Province.

PART I

l.

Data Filed

The Applicant should prepare and prefile with the National
Energy Board, Topographic Maps or air photo mosaics of

l:50,000 or larger scale containing all topographic information
and

showing:
i)

ii)

iii)

route location

pump station
location'

V)

(8)

all important floral and faunal areas
traversed by or adjacent to, the proposed

route
iv)

(s), tankage, and valve
.

all

'

recreation

areas traversed by or

adjacent to, the proposed route

the distribution of present land use for
a corridor within the possible zone of

influence on either side of the proposed
pipe line location, using the following
classification:

a)

Agriculture,

such as:

" crops

~ dairying - mixed farming
- grazing ~ livestock

poultry
w orchards
b)

Forest Resources,

such as: ~ forests and woodlots

w shelter and other
protection belts
~ seed production stands
~ agreement forests
forest lands managed in
conjunction with a pub
lic agency.

Mineral Resources,

c)

such as:

l oil and gas
existing and potentia
pools

l pits and
~ existing and potentia
quarries
mineral
- other known important
deposits

ds, special agreement
Crown Reserves, Crown Lan
held by quasi public
lands and lands owned or
agencies, such as:
fish sanctuaries
wildlife management areas
reserves or
~ provincial parks and
national parks
ecological reserves
Conservation
~ areas administered by
Authorities

d)

Urban,

e)

residential
v commercial
industrial

such as:

space
~ recreational and open
institutional

f)

9)

vi)

er Supply, such as:
Municipal and Rural Wat
s, watercourses,
sources, e.g. reservoir
recharge areas
nts.
-intake and discharge poi
or Structures of
Sites, Areas, Buildings
ectural
Historical or Archit

Archeological,

significance
potential
bution of existing and
tri
dis
cal
phi
gra
geo
the
not
straints such as, but
con
physical hazards and
mudflows,
s,
ide
dsl
lan
to,
limited

quakes,

fire risks,

organic soils.

'

avalanches,

earth

and
slope stability, marshes

Board:
with the National Energy
e
fil
pre
uld
sho
ant
lic
2. .The App
i)

hods and,
general construction met

methods of

litation of the
minimizing damage and rehabi
right~of way, including:
slope stability;
a) methods of maintaining
ion of permanent
b) methods of construct
monize

will har
facilities in a way that
g;
tin
with their natural set
isted revegetation
c) plans to carry out ass
providing an
or alternative methods of

ch natural vegetation
insulative cover on whi

can occur;

d)

d to re-establish
the plant material to be use
vegetation;

11

ii)

the

location of any new access roads to the

right of way which will be cleared by the
Applicant and any planned deviation or expa
n~
sion of the right of way

storage,

iii)

~

etc.

for work camps,

the lOCation of shallowdwglls in or near
the
right~of~way, particularfy if trenchin
g is
deeper than 6 to 7 feet.
In the event of

Vwater supply interference due to construction
,
the

contractor is liable for the restoration

of the supply.

v)
vi)

schedule, detailing the proposed timing of

construction.

the proposed location of any other speci
al
design and construction features to minimize

damage to sensitive areas.
The Company should detail how construction crews
are
to be educated as to the environmental and agricultur
al

concerns of the Province and what precautions will
be'
taken to ensure that the concerns are follo
wed.

PART II
A.

Routing

Forests

l. The routing should avoid cutting

through seed

production stands.

2. The routing should avoid cutting through Ministry of
Natural Resources designated forest areas, e.g. defined
parts of agreement forests.

3. The routing should follow wherever possible, the
interface between woodlands and cleared lands.
Wildlife

1.

The habitat of rare or endangered species must
not be disturbed.

2.

The Applicant should avoid construction through
present deer yards.

3. The Applicant should protect wetland areas used
as feeding, breeding or staging areas by migratory
water

fowl

Watercourse

or as

a habitat

for fur

bearers.

Crossings

1. The pipeline right of way should be a minimum of
1,000 feet from the shoreline of any lake designated

by the Ministry of Natural Resources.

i

2.

Pipes should not be laid parallel to streams withi
n
a distance of 50 feet of the bank of the waterway.
Within the "leave strip" between the right of way

and the watercourse,

trees and vegetation should§be

left in their natural condition.
3.

,

The location of any watercourse crossings to
be used
by motorized vehicles (excluding boats) and
the

frequency of use, must be approved.
4. Such environmental analyses as the Applicant
carried
out should note species, spawning times and locat
ions
of spawning for each watercourse. Where possible,
the
Applicant shall avoid known fish spawning areas
.

D.

'

Notice to Landowners

The Applicant must ensure that the landowner has
sufficient
advance notice of the exact routing of the pipel
ine and the
land required so that the landowner can assess the
consequences
of the pipeline construction before any request
is tendered
for the landowner's signaturefor an option, or agree
ment
for right of way and easement, or temporary worki
ng rights.
E.

Parks,

Parks Reserves and Areas of outdoor Recr
eation

1. No pipelines shall pass through any class of
Provincial
Park or Park Reserve, or Corresponding Park Zones
with
out the approval of the Ministry of Natural Resou
rces
which may except:
(a)

Access,

Recreation or Development Zones of

Recreation class parks;

(b)

existing pipeline, hydro, or service
rights~of~way can be used without further
widening of the right of way or clearing
or other undesirable disturbance or any
land outside of the existing right~of way.
2. Areas designated by the Province as having
important
natural, historical or archaeological valu
e should
avoided.

3. Areas of important recreation pote
ntial should be
avoided unless it can be proven to the
Province to
be feasible or seriously impractical
to do so.

be

H.

Minerals

Pits, quarries, mineral deposits including oil and gas
fields and storage pools,

are to be avoided,

except

the applicant has reached an agreement with the

where

Ministry of Natural Resources.
g

PART

III'~ Construction

A.

Scheduling

A finalized schedule of construction for each "spread"
should be made available to interested parties'after

the National Energy Board Order has been issued and prior.
to the commencement of any construction.
Equipment Fueling

Refueling and maintenance should be carried out in approved

areas and in such a manner as to avoid infiltration to the
water

table or runoff into watercoursesa

Forests

1.

When passing through woodlots or forests,

a designated

maximum slash width must be agreed to prior to

2.

commencing construction in that particular location.
Merchantable timber, removed in preparation of a right
of way, must be cut in standard lengths and piled in
locations from which it can be hauled readily unless

3.

other prior arrangements are made with the owner.
All slash material should be chipped and/or otherwise
disposed of as agreed,un1ess itis agreed that burning
is necessary.

4.

5.

If burning of slash is required, approval of Ministry
of Environment must be obtained and where necessary,

local authorities contacted and their compliance received.
Under the Forest Fires Prevention Act (Revised Statutes
of Ontario)

no burning may take place in the designated

fire districts between April

1 and October 31 except

under authority of a burning permit obtained from

the Ministry of Natural Resources.

6..

clearing slash disposal
The procedures for the road
be identical with those
and cutting of timber will
way.
for the pipeline right-of
:d to obtain a work permit
7. The Applicant will be reg
es of
vention Act, Revised Statut
under the Forest Fires Pre
ts designated in this Act,
Ontario, in the Fire Distr?
ural
th from each Ministry of Nat
south of latitude of 540 Nor
, for clearing of the right
Resources District concerned
the pipeline.
of~way and construction of
als
olved, no disposal of materi
8. Where Crown land is inv
ht of way will be permitted
adjacent to the pipeline rig
trict Manager (Ministry of
unless approved by the Dis

6.

Natural Resources)

D.

Wildlife

t
quality wildlife managemen
Present or potential high
ly interfered with by
areas should not be permanent
ion.
pipeline construction or operat

1.

supplies for wildlife the
2. For the protection of food
may designate some
Ministry of Natural Resources
areas of grasses,

forbs and shrubs

to be avoided by

ipment storage.
construction machinery or equ

E.

Roads,

Camps and Soil Replacement

ng,
ing the righteof-way cleari
1. When removing stumps dur

l must be avoided to the
unnecessary removal of topsoi

inspector.
satisfaction of the approved
clean up operations, the
2. During the backfilling and
replaced to the satis
surface layer of soil must be
faction of the approved inspector.

pipeline construction
3. All debris resulting from the

licant to the satisshall be disposed of by the App
tor or the landowner.
faction of the approved inspec
Resources' Fire Districts,
4. In the Ministry of Natural
and/or temporary
the construction of all permanent
t of way must
roads and camps located off the righ
of 54° North by a
be authorized south of latitude
Forest Fires Prevention Act
separate work permit under the
obtained from the District
(Revised Statutes of Ontario)
Manager.
M

tenure document under The
uired
Statutes of Ontario) is req

A land use or other

Public Lands Act

(Revised

Any temporary access road,

camp or storage area not

required after construction is to be closed at the
expense of the Applicant,

unless otherwise agreed,

and

returned to a condition as specified.
The Applicant shall be responsible for all additional
costs of reconstructing the pipeline to conform to
the requirements

for all present and future'crossings

which are on Crown or public lands being managed under
agreement with the Province of Ontario.

(1)

The Company must comply with the provisions of the
Ontario Water Resources

Act (Revised Statutes of Ontario)

and/or the Environmental Protection Act

(Revised Statutes

of Ontario). with respect to disposal of gaseous,

liquid

and solid wastes produced as a result of construction
operations.
F.

Watercourse Crossing
l.

An approved

inspector must be informed of the particular

schedule for each crossing and has the right to be on
site for the construction across any watercourse or
body of water.

The timing of the construction must be such that there
will be minimal interference with water users and uses
including fish migration or spawning or disruption of
the incubation period of the eggs.

Such environmental

analyses that the Applicant carries out should note
species,

spawning times and locations of spawning for

each watercourse.

Clean, approved,

granular material must be available

on site prior to trenching and must be used to cover
the pipe as soon as it is laid across the watercourse.
There shall be no blasting in or adjacent to watercourse beds during fish migration or spawning.
Wherever temporary weirs and/or coffer dams are
required and constructed at watercrossings to form
settling basins for the control

of siltation, adequate

stream flow must be provided to avoid interference
with downstream water uses.

Settling basins shall

x

1-

See Agreement by a Pipeline Company with a Timber Licensee under

The Crown Timber Act, Section 10 of Grants of Easement - in
respect of existing and future roads of a licensee.

be maintained and cleaned of silt, sand and debris
as required to ensure complete control of construction

siltation.

In addition,

adequately protected
6.

these basins must be

to avoid hazard to persons.

Appropriate trench excavation methods must be

employed to minimize materials from the pipe trench
ion
flowing into bodies of water, giving due considerat
'
to the soil, terrain, ground cover, side slopes and

weather conditions involved.
7.

Gravel backfill must be avoided over long stretches

of trench and perhaps restricted to excavation in
the streambed itself, so as to avoid creation of an
artificial drainage effect in the trench

(French

Drain).

8.

Water to be used for testing or cleansing of the
pipeline must come under the control of a permit to
take water as issued by the Ministry of the Environ

This permit will detail the Permittee's
responsibility for restoration of water supplies

ment.

Proposed sources
interfered with by the testing.
which are limited in capacity or already used
9.
10.

extensively may not be permitted for such purposes.
The banks of the watercourse must be stabilized upon
completion of the construction to avoid erosion.
Final stream channel clean~up must include removal
of any temporary structures, reshaping of the stream
to an approved configuration, width and depth;
protection of stream banks as described above; and
removal of all construction material and debris as
_
required.

ll.

Works relating to construction operations should be
timed to avoid designated recreational lakes or
rivers during peak use periods.

12.

Where necessary,

herring~bone berms should be used

along the route of excavation to direct surface

run~off away

newly consolidated areas.
from

?

Removal of vegetation from the slope approaches to
the watercourse must be kept to the minimum necessary.

for construction.

Areas cleared of vegetation must

be'revegetated as soon as seasonal conditions permit
but must be stabilized during the post backfilling,
preevegetation, period.

14.

. .. -....._.......... m

13.

1

To minimize silt input into a watercourse which is to
be crossed by the pipeline, the cutting of the trench
at the bank of the watercourse must not be undertaken

until
15.

the actual pipe laying is to take place.'

i

The trench and trench site drainage must be discharged '
to settling areas.

16.

Aquatic plants uprooted or out prior to, or during
trenching operations must be contained and deposited
on land.

17.

To avoid disruption of the bed and the

grease or oil in water,
along

18.

the bed

deposition of

vehicles must not travel

of a watercourse.

The Applicant must ensure that the pipeline is adequately
weighted.

19.

All pipelines,

either underwater or located in areas

subject to flooding,

must be buried below the maximum

anticipated depth of scour.
G.

Agricultural Lands
1.

Adequate notice of the schedule of the movement of materials
and/or construction and normal maintenance and repairs
should be given to the landowner and/or occupant.

2.

The use of herbicides and pesticides must be co ordinated
with the landowner and/or occupant.

3.

Where requested the Applicant must remove and stockpile
the topsoil before trenching begins. Excess excavated
material,

stones, construction debris,

trees and brush

must be disposed of in a manner compatible with the
existing land use.

Where removed the topsoil must

be replaced and, with the exception of land currently
under cultivation, must be reseeded in a manner compatible
with the soils and existing land use.

;

(page 10 omitted)
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construction so as not to inhibit normal movement of

equipment or animals.

13.

The Applicant should repair or replace all fences opened,
removed or damaged. The Applicant should be responsible
«for damages to animals or property due to inadequate
temporary fencing or improper repair or replacement of
.

fencing.

14. Subject to the requirement of the Board Order with
respect to the mandatory placement of markers, marker
location
the
H.

(8)

should be selected in consultation with

landowner.

Mineral Resources

Subject to the National Energy Board, the owner or lessee
of the mines or minerals,

including oil or other hydro

carbons, lying in, on or under the right or=way may work
and prospect for wells, mines or minerals.
1.

Parks,

l.

Park Reserves

and Areas of

Outdoor Recreation

The Applicant constructing the pipeline should have
contingency plans, approved by the Province, to deal
at the earliest possible time with the discovery of
natural, historical, or archaelogical sites of
significance during construction.

2.

Subject to the requirements of the Board, pipeline
markers, and any other visible features, should be

located in Parks and Park Reserves with consultation
with the Province.

PART IV
1.

Operation, Maintenance and Contingency Planning
Procedures

Before conducting any herbicide spraying project to

retard vegetation on the right of-way,
should advise the District Manager
Resources)

the pipeline company

(Ministry of Natural

and/or the landowner stating the specific

location of the project,

that the application will

handled by license handlers, the type of chemical to
be used and the method of application.

be

M

The District Manager

(Ministry of Natural Resources) must

be informed in advance of the actual spraying operation and,
at his discretion, may monitor all section spraying.
Any use of pesticides must
Control.Act

comply with the Pesticides

(Revised Statutes of Ontario)

as administered

db.
0

by the Ministry of the Environment.
An adequate screening program must be maintained so that
any above ground Structures,

such as pump stations or

valving, will be aesthetically harmonious with the local
environment.
Adequate noise attenuation features must be used and
maintained.
Before carrying out any pipeline cleaning operations which
result in waste material requiring disposal, the company

must apply for and receive written approval of the Ministry
of the Environment.

As provided in the Energy Act

(Revised Statutes of Ontario),

the Applicant must prepare, prior to operation, a procedure
to be followed regularly for surveying the pipeline route
by air and land for early detection of leaks and right of
way maintenance.

The Applicant must maintain any access roads necessary to the
security of the pipeline.

Herbicide spraying after construction will be kept to a
Planting of appropriate herbacious shrubs may
minimum.
be advised by the Ministry of Natural Resources as an
alternative method of right of~way.maintenance.
10.

The surface of rights of-way through Crown Parks and special
agreement lands shall be managed by the Province according
to the guidelines established for the zone or zones through
which it passes subject to any safety requirements and
regulations in this regard.

11.

A comprehensive contingency plan and notice of spills as
generally provided for under the Ontario Water Resources

Environment Protection Act and the Energy Act(all
Revised Statutes of Ontario) should be prepared by the

Act,

pipeline company and submitted to all relative Government
The plan should demonstrate the companies'
Agencies.
willingness, ability and preparedness to monitor the
throughput and to contain,

clean-up and restore the

...l3...

environment after any sort of spill or line break has
occurred.

In general,

the plan

responses to various anticipate
the reactive

procedures and ma

should also show the

roblems or disasters and
rials to meet these

occurrences.
It is advised that the plan be ux.ated as frequently
as necessary and in general fuj'
(i)
(ii)

(iii)

v the following outline:

Contact list
to include company and government personnel to be cont.nted in case of spill.
Response Plan Gs) ~ a review of what reactions are
taken upon the discovery of a spill or line break.
It should include the tr er of telephoning and
who is responsible for contacting whom.

Equipment List - a listing of the company's own
resources and additional contractors available
along the pipeline route.
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APPENDIX II
PROTECTION OF THE ENVIRONMENT
QQBLNG PQWER LLNE CONSIRUQTION

The way in which the Lines and Stations Construction Department goes about its work

can have a significant effect on how Ontario Hydro meets the environmental expectation
of the people in the province.
The Department's policy is described in the following guidelines.

They are to be

followed by all levels of supervision as applicable.
1.0

GENERAL

1.1

All employees on a line construction project must be aware of the policies

Make sure they are also aware of any specific

outlined in this instruction.

policy or restriction which may apply to the project they are on.
1.2

One way of

doing this is by crew briefings prior to the start of each operation.
Designate a field contact supervisor to deal with anything pertaining to
the environment on each job.

This supervisor could be one of the general

foremen.

1.3

Keep protection of the environment in mind when choosing methods and equipment for a job.

1.4

If possible, plan the work for the time of year when least damage will

result to the environment.

Keep the owner/tenant informed of the construction

1.5

program.
tion
Cross natural watercourses only after receiving direction from the construc

1.6

Make sure

project supervisor and approval from the appropriate authority.

tions

that surplus material and debris is removed, and that the work locaDebris must either be removed to an approved
are kept neat and tidy.

disposal area or buried at least two feet down on the right of way1.7

A Clean-

activity.
up operation should follow immediately after each construction
Construction forces must not cut or destroy any trees without agreement of
the Forestry Department.

1.8

Keep clearing and grading of construction areas to a minimum and prevent
erosion.

1.9

Do a minimum of grubbing. Take removed stumps to a suitable location on the
right of way or to an approved disposal area.
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pollutants on the right of way.
1.10 Do not dump or bury oil, gaoline or other

an approved disposal facility.
This type of waste must be taken to

a minimum, and always follow
1.11 Keep disposal of material by burning to

Burning should not be done on arable

~. nun-i.
-w

Government and Hydro regulations.

land.

* «MWWMMWAv s

sensitive areas.
1.12 Keep dust, smoke and fumes to a minimum in
vehicles idling unnecessarily.

Do not leave

s roads can be kept to a minimum.
1.13 Plan the work so that the traffic on acces
to a minimum.
1.14 Consider the noise nuisance and keep it

1.15 Do not blast in or near streams.

but obtain fill from established
1.16 Do not open borrow pits without permission
A
pits and quarries.

wh.weuw;.mf~<;§h~.__

to or better than the condition
1.17 Maintain fences and gates in a state equal
they were found in.

for the protection of livestock and
Where necessary, use temporary fencing
where it is necessary to
Permanent type farm gates are to be used
crops.
open a fence line.

s if at all possible.

This can

1.18 Locate tile drains before construction start
talking to the landowners.
usually be done from aerial photographs or by
or as agreed with the landowner.

Repair tile damage immediately,
2.0 MATERIAL YARDS AND CAMPS

2.1

or blend with the terrain whenever
Choose sites which are hidden from sight
possible.

2.2
2.3

2.4

Keep the sites neat and tidy at all times.
al state when no longer required.
Restore the sites to their original or natur

vegetation.
Do not unduly damage trees, brush and other permanent

3.0 RIGHT OF WAY ACCESS

ia

3.1

Make use of existing roads as much as possible.

3.2

sion to use other routes
Use only the specified access routes unless permis
Where access has not been detailed,
has been obtained from the Zone Office.

3.3

necessary, negotiated.
it is to be discussed with the owner/tenant, and where
right of way as a
Keep additional access roads within the confines of the
on
if building a temporary access road in this locati
must be considered.
will do severe harm to the environment, other routes
general rule.

S

However,

Where gravel must be
0n arable land, keep the use of gravel to a minimum.
l. Unless the
used, take steps to assure that it is not mixed with the topsoi
gravel and redeposit the topsoil
owner/tenant requests otherwise, remove the
way.
on completion of the last line on the right of
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3.4

Locate the access road so that it can be used for all future line construction
on the same right of way.

Where feasible,

physical severance of cultivated fields.
age
3.5

ditches

locate the access route to minimize

Put it beside fence lines or drain-

or on headlands.

Avoid wetlands and steep slopes if possible.

3.6

Limit the width of the road to 15 feet except on curves, where the width may
be increased to handle the longest component to be transported.

3.7

Prevent excessive rutting and mixing of subsoil

3.8

Use only the established access road for all traffic.

3.9

Keep a constant watch on the condition of the access routes and if scarring
and erosion damage becomes too severe

and topsoil.

take remedial action at once.

3.10 Seek approval from local authorities with regard to size and location before

placing culverts in road ditches or municipal drainage ditches.
4.0 CLEARING OF TOWER SITES
4.1

Clearing of the tower sites will normally be done by the Forestry Department.
The area to be cleared will be kept as small as possible and will be discuss-

ed and agreed on by Construction and Forestry personnel.
4.2

Trees which are to remain in the work area must be clearly marked to this
effect and protected.

5.0 FOUNDATIONS

5.1

Preserve all trees close to the tower foundation if they were not cleared by
the Forestry Department.

5.2

Minimize any disturbance of vegetation and topsoil in the surrounding area.

5.3

Stop excavated material and other pollutants from getting into natural water
courses.

5.4

Haul away, bury or otherwise dispose of surplus concrete, bentonite, and
other construction materials.

5.5

Spread surplus soil over the tower site unless the specifications call for
disposal in other locations except as noted in 5.6 for arable land.

5.6

On arable land, avoid mixing the topsoil and subsoil during excavation of pad
and pier and grillage footings so they can be replaced properly when the site
is being restored.
Dispose of surplus excavated material in a manner mutually agreed with the
landowner/tenant, or remove it to a suitable

5.7

disposal area.

When pumping is necessary make sure the sediment in the discharge water does
not get into nearby streams.
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6.0 TOWER ASSEMBLY AND ERECTION
601

6.2

7.0

minimize harm to the environment.
Select methods and equipment to

the
s, shrubs and vegetation during
Avoid unnecessary damage to tree
assembly operation.

STRINGING

7.1

will do
in most cases since this method
Use the tension stringing method
In areas where
along the right of way.
the least damage to the vegetation
eciable
k stringing will not do any appr
it can be established that slac

damage this method is also acceptable.

your work
of way to the access road and plan
Limit the traffic on the right
to make as few trips as possible.

7.3

established roads for the stringing
Make use of existing clear areas near
you use to a minimum by carefully

7.4

ssary
area unless it is absolutely nece
Do not blade or grade the set-up
and keep it as small as you can.

7.5

ors whenever possible.
Avoid trenching for temporary anch

-w~.mummm..,. .p

, .

7.2

7.6

7.7

Keep the area
set-ups whenever possible.
age.
tie downs and conductor reel stor
locating the machines, conductor

Use screw-type

ad.
anchors, inclined logs or steel beams inste

If left on the
e clippings daily.
Collect and dispose of wire and cabl
to farm machinery and death to farm
right of way they may cause damage
, and remove it when the setup
Set up a disposal bin on the site
animals.
is relocated.
you
in a respectable condition before
Clean and leave each set-up location
move on to the next location.

8.0 COUNTERPOISE
8.1

8.2

8.3

instructions on erosion control.
Check the specification for special
as
conductor in sensitive areas such
Use hand placement of counterpoise
near natural water courses.

ng machines for selective cutting
Obtain light, narrow trenching and layi
areas.

8.4

s.
Wide equipment may damage the tree

ion channels during counterpoise
Be careful not to create unwanted eros
installation.

close intervals on
Leave cut-off dikes in the furrow at

sloping ground.
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9.0 CLEANUP

9.1

Give the right of way, access road and storage locations a final inspection
at the end of the construction program.

Leave the right of way free of all

litter, hardware and waste material including concrete.

Secure all fences

and gates before pulling out.
Remove all temporary culverts and restore drainage courses and embankments

9.2

to an acceptable condition.

Restore all land which was disturbed during construction to a reasonable

9.3

state by:
(a) filling deep ruts and holes

(b) grading around tower sites and pole footings
(c) chisel-ploughing and discing of arable land where

compactionhas occurred

(d) restoring access roads to an acceptable condition
(e) leave the right of way ready for final seeding and rehabilitation by the
Forestry Department.

Carry out complete restoration as soon as the construction work is finished on

9.4

sections of line,

such as between township limits.

Carrying out these measures will require extra planning and care, and some additional
costs will likely be involved. The results will, however, be well worthwhile in
improved public relations and protection of the countryside.
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